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CASES 

Argued  and  determined  1815. 


tM   TBB 


Court  of  KING'S  BENCH, 


IM 


Easter  Term, 

In  the  Fiftj-fifth  Year  of  the  Reign  of  George  III. 


Beckett  and  Another,  Assignees  of  Mary 
G0ULD9  Widow,  a  Bankrupt,  against  Har- 
den and  Another,  (a) 

rHOMAS  Lucas   Wheeler^  being  seised  in  fee  of  ^«^;f«  *<>  7  ^• 
'  ^  of  all  his  plant- 

certain  estates  and  plantations  in  the  island  of  atioos,  Undi, 

Si.  Christopher^  by  his  will,  dated  the  int  oi  February  ^roes,  slaves" 

cat'ie  planta* 
ttons,  stock,  utensils,  and  hereditamenta  in  the  island  #f  SuKitts,  to  hold  to  J,  B,,  hh 
hein,  executors,  &c..  according  to  the  nature  aid  quality  thereof,  to  the  use  that  fy»  B, 
should  have  ohc  clear  annuity  or  rent-charge  of  150/.  for  his  life,  to  be  issu.ng  out  of 
said  plantations.  &c.,and  subject  to  and  chargeable  as  aforesaid  to  the  use  of  J.  B.,  his  hcin, 
executors.  Sec  according  to  the  nature  and  quality  of  the  premises.  Codicil,  reciting  the 
death  of  ff^  B,  deiriscd  the  said  annuity  to  trustees  in  trust  lor  Af.  G.  for  life,  to  be  raised 
out  of  his  said  plantations  and  estates,  and  paid  in  same  manner  and  with  like  remedies 
as  directed  in  favour  of  W.  B.  Second  codicil  revoked  tha'^part  of  first  in  which  .'^e  had 
orivcn  to  Af.  G.  150/.  per  ann.,  and  instead  thereof  he  g*ve  ao/.  per  ann.  to  Ail  G.  for 
Efc.  Third  c  »dtc«l  revoked  that  part  of  will  in^hich  he  devised  to^.  B,  ill  his  estate 
and  property  in  St,  Kitti^  and  declared  the  same  void,  and  gave  and  bequeathed  the  sa'd 
property  to  J,  F,  in  fee.  Held  that  the  annoity-friven  to  M,  G,  by  the  1st  codicil  was 
not  revoked  by  the  last  codicil,  nor  reduced  by  the  ad  codicil,  the  ad  codicil  not  being 
executed  according  to  the  statute  of  frauds,  which  is  ia  force  in  the  said  itUud  of  St, 
Christtfher. 

(«)  This  case  was  argued  at  Serjeants*  Ion  before  last  HUary  term. 

Vol-  IV.  B  1786, 


CASES  IN  EASTER  TERM 

itiS^        17669  duly  executed  to  pass  freehold  estates,  derised 
"         to  John  Beach  all  and  singular  his  plantations^  landsy  iene^ 

BtCKBTT 

agatMst        meniSi  negroes,  slaves,  cattle  plantations,  stock,  utensils^ 
and  hereditaments,  with  their  and  every  of  their  appur^ 
tenants,  in  the  island  of  St.  Christopher,  to  hold  the  same 
to  the  said  J.  Beach,  his  heirs,  executors,  administrators^ 
and  assigns  respectively,  according  to  the  nature  and 
fuaUttf  thereof,  to  the  use  and  intent  that  Win.  Beachf 
tnrother  qf  the  said  J.  Beach,  and  his  assigns,  s^tould  have 
and  take  one  clear  annuity  or  yearly  rent  qf  i^oLJor 
and  during  the  term  qf  his  natural  life,  to  be  issuing  and 
going  out   qf  and  charged  tq>on  the  said  plantations^ 
lands,  tenements,  hereditaments,  and  premises  in  the  said 
island  qf  St.  Christopher,  and  every  or  any  part  thereof,  to 
be  paid  free  of  all  taxes,  &c.  by  quarterly  payments,  &C., 
and  so  in  proportion  if  the  said  W.  B.  should  happen  to 
die  before  the  quarter  day,  with  power  of  distress  and  re- 
entry for  non-payment  of  the  same :  and  as  to  the  said 
plantations,  lands,  tenements,  n^oes,  slaves,  cattle  plan- 
tations, stock,  utensils,  hereditaments,  and  premises,  sub- 
ject to  and  chargeable  as  aforesaid,  to  and  for  the  only 
proper  use  and  behoof  and  benefit  of  the  said  «7.  Beajch, 
his  heirs,  executors,  administrators,  and  assigns  respec- 
tively, according  to  the  nature  and  quality  of  the  premises. 
And  tho  testator,  after  devising  all  the  residue  of  his 
real  and  personal  estates,  subject  to  certain  charges  and 
upon  certain  trusts,  also  charged  the  said  plantations^ 
lands,  tenements,  negroes,  slaves,   cattle  plantationfl^ 
stock,  utensils,  hereditaments,  and  premises,  so  by  him 
given  to  J.  Beach,  but  without  prejudice  to  the  said 
annuity  or  yearly  rent-charge  of  150/,  limited  to  W. 
Beach^  with  the  payment  of  500/.  for  and  towards 
making  good  a  imoiety  of  any  deficiency  in  the  funds 
directed  to  be  applied  to  such  charges  and  trusts^  or  in 
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case  a  less  sum  should  be  sufficient,  with  the  payment  i8rf« 
of  such  less  sum,  to  be  raised  by  mortgage  or  sale,  &c.  — - 
Afterwards  the  testator,  by  a  codicil  to  his  will,  against 
dated  the  27th  of  March  1789,  duly  executed  to  pass  ^ardik. 
freehold  estates,  reciting  the  death  of  IV.  Beach^  devised 
88  follows :  ^  Now  I  do  therefore  hereby  give  and  &^-  ist  codicil. 
queath  the  annuity  or  yearly  rent-charge  of  150/.,  uohich 
hy  my  said  will  was  limited  and  directed  to  be  paid  to 
tie  said  W.  Beach,  Jbr  and  during  the  tej-m  of  his 
natural  lije^  out  of  all  and  singular  my  plantations^ 
lands^  tenements^  stock,  utensils^  hereditaments,  and 
estates^  situate,  lying,  and  being  in  the  islatid  of  St* 
Christopher,  to  W.  Withers  and  F.  Fortescue,  in  trust 
for  the  sole  and  separate  use  and  benefit  of  T^ry  Gould, 
wj/fe  qfi  Sfc.  for  and  during  the  term  of  her  natural  life^ 
and  which  I  direct  to  be  raised  out  of  my  said  plantations 
and  estates,  and  to  be  paid  by  the  said  trustees,  or  the 
survivor  of  them,  or  his  heirs,  by  even  quarterly  payments^ 
on  the  somefoasts  or  days,  and  with  the  same  pamers  and 
remedies  in  every  respect  as  the  said  annuity  or  yearly 
rent'cAarge  was  by  ny  said' will  directed  to  be  raised  out 
of  the  said, estate,  and  paid  to  the  said  W.  Beach  during 
his  lifeJ^  And  he  directed  the  trustees,  to  pay  the  same 
to  M*  Gould  or  her  appointee,  free  from  all  controul  of 
her  husband,  8cc.,  and  that  her  or  their  receipt  should 
be  a  sufficient  discharge.  And  from  and  immediately 
after  the  decease  of  M.  Gould  he  thereby  gave  the  like 
annuity  or  yearly  sum  of  150^.  to  the  said  trustees  and 
their  heirs,  in  trunt  for  the  benefit  of  fV.  Gould,  second 
ion  of  the  said  M,  Gould,  for  and  during  the  term  of 
his  natural  life,  and  which  he  thereby  charged  upon 
bis  said  plantations  and  estates  in  the  said  island  of 
St.  Christopher^  and  every  part  thereof,  and  directed  the 
same  to  be  paid  thereout  to  him  by  even  quarterly  pay- 
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ad  codicil. 


3d  codicil. 


ments  on  tbe  same  days  or  times,  and  witli^  the  same 
powers  and  remedies  in  every  respect  as  the  said  an- 
nuity or  yearly  sum  of  150/.  was  in  and  by  his  will 
limited,  directed,  or  appointed  to  be  paid  to  the  said 
fV,  Beach  during  his  life;  and  if  tlie  said  fV.GoulU 
should  be  under  2i  at  the  time  of  his  mother's  decease, 
then  a  sufficient  part  thereof  for  his  maintenance  and 
education  during  his  minority,  and  the  residue  to  be 
laid  out  at  interest,  and  accounted  for  ^hcn  he  should 
come  of  age.     And  he  thereby  also  revoked  the  ap- 
pointment of  T.  Plummer  as  one  of  the  executors  of 
and  in  his  said  will,   and  appointed  the  said  W.  Wi" 
thers  and  J.  Fortescue  executors  .of  his  said  will,  in 
place  of  the  said   W*  Beach,  deceased,   and  the   said 
T.  Pltimma',  and  subject  to  the  several  alterations  and 
revocations  thereinbefore  made,  he  in  every  other  re- 
spect  ratified  and  confirmed   his  said  last  wiU,  and 
directed  that  to  be  added  as  a  codicil  thereto.     After- 
wards the  testator,  by  another  codicil,  dated  the  28th 
of  October  1 790,  and  which  xcas  published  by  him  in  the 
presence  of  one  witness  onhf,  revoked  and  made  void 
that  part  of  the  former  codicil  in  which  he  had  given  to  . 
M.  Gould,  and  after  her  death  to  her  2d  son  W.  Qould 
for  his  life  150/.  per  ann.,  and  instead  thereof  he  gave 
the  sum  of  20/.  per  ann.  only  to  the  said  M.  Gould  for 
her  life,  and  not  to  be  continued  to  her  said  2d  son 
W*  Gould  after  her  death.     Afterwards  he  made  a  3d 
codicil  to  his  will,  dated  the  30th  of  December  1790, 
duly  executed  to  pass  freehold  estates,  which  codicil  is 
as  follows :  "  /  Thomas  Lucas  Wheeler  do  revoke  thai 
part  of  my  will  in  which  I  gave  and  devised  to  John 
Beach  all  my  estate  and  property  in  the  island  of  St. 
Kitts,  and  do  declare  by  this  codicil  to  my  said  will  that 
the  said  bequest  is  made  null  and  void  /  and  I  give  and 

10  bequeath 
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bequeatk  the  said  property  in  the  said  island  of  St.  Kitts         1815. 
to  Ttnu  invaluable  friend  Joseph  Paice,  Esq.  to  him  arid        — — 

BCCKBTT 

his  heirs  for  ctct\"  The  statute  of  frauds  and  perjuries  egainit 
was,  at  the  date  of  the  2d  codicil,  and  still  is  in  ^orce 
in  the  island  of  St*  Chistopher.  The  testator  died  in 
June  1 792,  and  M.  Gould  assigned  the  annuity  to  Tho^ 
mas  HdUaoMy^  by  way  of  mortgage  by  indenture,  on  the 
\6\\i  January  1796,  and  in  September  1797  was  duly 
declared  a  bankrupt,  and  the  plaintiffs  are  the  as- 
signees. Afterwards,  by  order  of  the  Lord  Chancellor, 
the  annuity  and  all  arrears  thereof  were,  at  the  in- 
stance of  T.  Hdlawayj  and  with  the  consent  of 
the  plaintifl^  put  up  to  auction,  atid  the  plaintiffs, 
as  such  assignees,  became  the  purchasers,  in  trust  for 
themselves  and  the  other  creditors;  and  by  indenture, 
dated  the  17th  o^  March  1801,  .between  the  said  T, 
HoUaway  of  the  one  part  and  the  plaintiffs  of  the 
other,  the  said  annuity  and  all  arrears  were  assigned 
to  the  plaintiffi  absolutely  in  trust  for  themselves 
and  the  other  creditors  of  the  said  bankrupt.  The 
plaintiffs,  as  such  assignees,  filed  their  bill  in  Chancery 
against  the  defendants  N.  Harden  and  Joseph  Paice^ 
to  compel  payment  of  the  said  annuity,  and  upon 
the  hearing  of  the  cause  the  Master  of  the  Rolls 
directed  this  case  to  be  submitted  to  this  Court  for 
their  opinion  upon  the  following  question : 

Whether  the  annuity  of  150/.  mentioned  in  the  will, 
and  given  by  the  ist  codicil  of  the  testator  to  M.  Gouldf 
was  revoked  or  reduced  by  all  or  any  of  the  subsequent 
codicils. 

J.  Warren^  for  tfie  plaintiffs,  argued,  ist,  that  the 
atiquity  to  M»  Gould  was  not  revoked  by  the  2d  codicil^ 
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1815.        by  reason  that  the  annuity  was  primarily  charged  upon 
■""^         the  land,  and  therefoi*e  the  2d  codicil  was  not  well 

Beckett 

ttgainsi  executed  to  revoke  iL  That  the  annuity  to  M.  G.  was 
primarily  charged  on  the  land,  he  said,  was  plain  fix>in 
the  will,  which  gave  it  to  W.  B.  to  be  istuing  and  going 
out  off  and  charged  upon  the  plantations^  lands,  &€.,  and 
the  1st  codicil  gives  the  annuity  to  M.  G*  which  was  by 
the  will  given  to  JV.  B.  And  so  the  2d  codicil  is  not 
well  executed  to  revoke  it ;  because  the  rule,  as  laid 
down  by  Lord  Hardwicke  in  BrudeneU  v.  Bought 
ion  (a),  is,  <*  that  as  no  devise  of  lands  can  be  made  but 
with  such  solemnity  as  is  directed  by  the  statute  of 
frauds,  so  it  is  equally  clear,  where  a  sum  of  money  is 
given  originally  and  primarily  out  of  land,  a  will  with 
that  charge  must  be  executed  with  the  same  solemnity; 
and  the  rule  is  the  same  with  respect  to  a  revocation 
of  a  sum  of  money  charged  by  a  will  upon  lands; 
it  must  be  revoked  in  the  same  manner/'  At  all 
events,  supposing  the  2d  codicil  to  have  any  effect 
'  at  all,  it  can  only  have  the  effect   of  reducing  the 

annuity  from  150/.  to  2o/.  Next,  Whether  the  an- 
nuity to  M.  G.  was  revoked  by  the  last  codicil,  may 
be  considered  in  two  ways;  ist,  Whether  the  ex- 
press words  of  revocation  extend  to  it;  2dly,  Whe- 
ther it  is  impliedly  revoked  by  force  of  the  subse- 
.quent  general  devise  to  «7.  Paice  and  his  heirs,  ist, 
The  express  words  of  revocation  in  the  last  codicil 
only  extend  to  that  part  of  the  will  by  which  the  estate 
&c.  is  devised  to  J.  B. ;  but  the  annuity  is  given  to 
M.  G.  in  a  different  part  of  the  will,  viz.  the  ist  codicil. 
2dly,  The  general  devise  to  «7.  Paice  is  not  an  implied 
revocation  of  the  annuity,  because  the  rule  of  law  is, 
that  a  subsequent  devise  shall  not  revoke  by  upplicatioa 

15  a  pre- 


IN  THE  Fifty-fifth  Year -of  GEORGJE  III. 

a  preceding  devise,  unless  it  be  inconsistent  with  it.   .   iS-i^. 
But  there  is  no  inconsistency  iu  the  devise  of  the  an-        — — ^  • 

BaCKITT 

nuity  to  M.  G.  and  the  subsequent  devise  to  J.  P.  and  agatMst 
his  heirs,  because  a  charge  upon  the  land  may  well 
utand  with  a  devise  of  the  fee.  And,  according  to 
Welcden  v.  EliivgUm  (a),  Paramour  v.  Yardley  (i),  even 
if  the  devise  of  the  fee  had  come  first,  and  the  charge 
afterwards,  it  would  have  been  good ;  because  it  is  the 
pffice  of  the  Court  so  to  marshal  the  words,  that  th»r 
one  part  may  be  consistent  with  the  other.  Therefort , 
if  A,j  seised  in  fee,  devise  to  B.  and  his  heirs,  and  after*, 
wards,  in  the  latter  part  #f  his  will,  devise  a  rent  out  o£ 
the  land  to  C,  this  shall  be  a  good  devise  of  the  rent  to 
C  and  of  the  land  to  B.,  for  the  devise  of  the  rent  shall 
be  construed  to  precede  the  devise  of  the  land,  by  which 
means  all  repugnancy  shall  be  avoided.  A  fortiori  the 
devise  of  the  annuity  in  this  case  shall  be  good,  where 
the  testator  has  himself  marshalled  the  order  of  devise^ 
nuaking  the  lesser  to  precede  the  greater.  And  here  tha 
will  and  codicils  are  to  be  taken  together  as  one  in- 
atrument,  and  the  codicils  are  not  like  a  second  wil]^ 
though  evexi  if  they  were.  Coward  v.  Marshal  (c),  re* 
cognized  by  Lord  Hardwicke  in  WiUet  v.  Sandfard  {d)^ 
1%  a  strong  authority  to  shew  that  this  would  not  be  • 
revocation.  So  in  Lamb  v.  Parker  {e)  a  subsequent 
demise  of  lands  was  held  not  a  revocation  of  a.  prior, 
devise  of  them.  And  as  there  is  not  any  inconsistency^ 
neither  is  there  any  intent  apparent  in  the  last  codicil 
to  revoke  the  annuity ;  all  that  appears  is  that  the  te»* 
tator  intended  to  give  to  J.  P.  the  same  estate  that  h^ 
had  taken  from  J.  A,  i.  e.  an  estate  charged  with  the 

(#)  ar«ni.49f.    8r3».X4a  DeTiie,R.  a.//.i6.    ii^.^.C.i6a 
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i9^S*        annuity;  and  therefore  «Z  P.  is  a  trustee  for  the  annni- 

«  tant  in  like  manner  as  J.  B,  was  before  him ;  but  it  is 

agahut         n  yjiig   that   the   substitution   of  one  trustee  for  an- 

Haiobn. 

other,  though  it  revoke  the  legal  estate  which  supports 

the  trust,  shall  not  revoke  or  alter  the  trust  itself,  (a) 

Tadd^f    contni,    admitted,    upon  the  authority  of 
Tfawd.  and  the  other  cases,  that  the  Court,  in  constru- 
ing a  will,  may  so  order  the  reading  of  it  as  to  give 
eflfect  to  devises  apparently  inconsistent;   also  that  a 
subsequent  devise  is  not  an  implied  revocation  of  a 
preceding  devise,  unless  there  be  some  inconsistency 
either  in  law  or  fact  between  them,     Still,  however,  he 
maintained  that  the  last  codicil  revoked  the  annuity 
given  to  M.  G.  by  the  first.     The  language  of  the  tes- 
tator in  the  last  codicil  is  express  to  that  effect,  he  re- 
mkes  that  part  of  his  will  in  which  he  devised  all  his 
estate  /o  J..B.9  and  declares  the  same  to  be  nuU  and 
void.    Now  the  annuity  given  to  W.B.  was  given  to 
him  in  that  part  of  the  will  by  which  the  testator  de- 
vised all  his  estate  to  «7.  £.,  and  was  in  effect  a  part  of 
that  estate;  and  what  is  the  annuity  to  M.  G.  but  the 
very  same  that  was  before  given  to  W.  B.  ?    Therefore, 
if  the  estate  of  J.  B.  he  revoked,  shall  not  the  annuity, 
which  is  part  of  the  estate,  be  revoked  istlso  ?    It  can 
only  subsist  by  way  of  rent-charge  upon  the  estate  of 
J.  jB.,  consequently,  when  the  estate  is  destroyed  the 
rent-charge  is  at  an  end,  there  being  nothing  left  upon 
which  it  can  operate.    But  n^t,  if  it  were  doubtful 
upon  the  expresss  terms  of  revocation,  it  is  clear  that  the 
devise  to  J*. P.  amounts  to  an  implied  revocation;  be* 

I 
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cause  the  testator,  after  having  revoked  his  former        i8if. 
devise,  whic;^  was  a  devise  to  a  particular  use,  devises 


die  estate  generally  without  any  use  to  J,  P.  in  fee.         agaiau 

And  how  is  it  consistent  with  such  a  devise  to  say  that 

the  estate  of  «7.  P»  shall,  notwithstanding,  be  subject  to 

the  use?    As  wdl  might  it  be  said  that  if  the  testator 

had  merely  revoked  his  former  devise  without  any  fresh 

devise,  the  estate  would  have  descended  to  the  heir  suB- 

ject  to  the  use.     Then  if  the  devise  in  the  List  codicil 

to  J.JP.  be  a  fresh  gift  of  the  estate,  and  not  a  mere 

substitution  of  one  trustee  for  another,  but  the  legal 

estate  be  thereby  altered,  it  seems,  from  Goodtitle  v. 

OtoMjf  {a\  that  the  efiect  of  it  is  to  annul  the  former 

devise.      Lastly,  Whether  the  annuity  given  by  the 

ist   codicil  to  M.  6.  be  revoked  in  toto  or  not,  at 

least  it  is  revoked  pro  tanto  by  the  ad  codicil,  and 

is  good  only  for  2o/.     For,  as  in  the  case  of  Bmdenett 

V.  BoughUm  (&),  so  this  annuity  is  to  be  taken  originally 

as  personal,  notwithstanding  it  is  also  charged  on  the 

land;  and  so  it  may  be  modified,  and  consequently 

revoked  pro  tanto  by  the  2d  codicil,   although  the 

2d  codicil  be  not  executed  according  to  the  statute 

of  frauds.     In  like  manner,  if  the  land  be  charged  by 

the  will  generally  with  the  payment  of  legacies,  a  co- 

dicil  not  executed  according  to  the  statute  will  never- 

• 

thelese  be  good  to  pass  new  legacies  or  revoke  old  ones, 
and  yet  they  are  a  charge  on  the  land.  Masters  v. 
Masters  (c),  Buckeridge  v.  Ingram  (</},  Shedden  v.  Good'- 
rich  {e\  Rose  v.  Cunynghame.  {/) 

(«)  1B.&P,  576.    7  r.  Ji.  399.  (3)  %  Atk.  26Z. 

{€)  I  -P;  H^.  4*3-  («')  a  f^ts.Jtm.  665.  (#}  8  fVj.  495- 

(/;  1%  res.  37. 

J*  Warren^ 
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J.  Warren^  in  reply,  denied  that  the  annuity  to  M.  G* 
was  personal,  being  charged  on  the  estate,  and  not  on 
any  thing  separate  from  the  estate ;  and  therefore  it  M 
within  the  distinction  of  being  primarily  charged  on 
land",  though  incidentally  the  personalty,  in  combina* 
tion  with  the  land,  was  liable,  whereas  in  BiiideneU  ▼• 
Boaghton  tlie  testator  charged  all  his  real  and  personal 
estate.  * 

Cur.  adv.  vulL 


The  following  certificate  was  sent : 

THIS  case  has  been  argued  before  us  by  counsel. 

We  have  considered  it,  and  are  of  opinion  that  the 

annuity  of  i^oL  mentioned  in  the  will,  and  given  by 

the  1st  codicil  of  the  testator  to  Mary  Gould,  was  not 

revoked  or  reduced  by  all  or  any  of  the  subsequent 

co^iciK 

Ellenborough. 


28th  February  1815. 


S.  Le  Blanc 
J.  Bavlet. 


Tkursdm^ 
April  13th. 


Doe,  on  the  Demise  of  White,  against  Babforp 

and  Another. 


j.B.  marriea  A  T  the  trial  of  this  ejectment,  before  Heath  J^  at  the 

made  \\\%  will  last  Cambridgeshire  assizes,  the  case  was  this : 

hh  il«r*n?  Th^  plaintifFclaimed  under  the  will  of  one  J.  Bonteel^ 

afterwards  died,  who,  being  seiscd  in  fee  in  1791,  married,  and  in  179a 

cnseint  wiih  a  made  his  wiU,  and  devised  the  premises  in  question  to 

was  unknown  his  niece^  from  whom  the  plaintiff  derived  title.    «Z  B. 

tha^^the  birth  died  leaving  his  wife  eoaeiiit,  which  was  unknown  to 

•f  the  daughter 

was  not  a  tcvocition  oC  the  wilL 

ttdier 
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either  of  them  at  the  time  of  his  death,  and  afterwards  1815. 
the  wife  was  delivered  of  a  daughter,  from  whom,  as  ^"^ 
heir  at  law,  the  defendants  derived  title.  And  the  against 
question  was,  Whether  this  alteration  of  circumstances 
was  an  implied  revocation  oF  the  wilL  The  learned 
Judge  ruled  that  it  was  not,  and  there  was  a  verdict  for 
the  plaintiff. 

And  now  Blosset  Seijt.  moved  for  a  nonsuit,  and 
submitted  that  the  birth  of  a  posthumous  child,  where 
the  testator  dies  childless,  was  such  an  alteration  of  cir* 
cumstances  as  ought  to  be  deemed  in  law  a  presump« 
tiv^  revocation  of  his  will.  According  to  Doe  v.  Lan^ 
ca5kire{a\  marriage  and  the  birth  of  a  posthumous 
child  amounts  to  a  revocation ;  and  though,  according 
to  Shepherd  v.  Shepherd  (ft),  it  does  not  seem  that  the 
having  a  posthumous  child  where  there  are  children 
already  bom  will  singly  sufiSce  to  raise  such  apresump- 
tion,  yet  where  there  are  no  children  of  the  marriage 
except  the  posthumous  child,  that  works  such  a  total 
change  of  circumstances  as  may  reasonably  afford  the 
presumption  of  an  intended  revocation.  And  it  is 
remarkable  that  Dr.  Hay^  in  his  judgment  in  Shepherd 
V.  Shepherd^  instances  what  is  very  nearly  the  ca»e  at 
bar :  ^*  Suppose,"  says  he,  <^  a  man  should  have  been 
married  20  years,  and  that  his  wife  should  prove  preg« 
nant  for  the  first  time  at  the  end  of  that  period,  and  he 
should  die  before  it  could  be  known  with  certainty  that 
■be  was  so,  I  should  think,  in  such  a  case,  that  the 
birth  of  a  posthumous  child  would  be  a  strong  cir- 
cumstance of  inducement  to  set  aside  the  will."    It 

(«)  5  T.it.  49*  0)  ^'  5>'  ^* 

may 
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1 8 15.        may  be  observed  also,  that  the  rule  is  borrowed  from 
u^,  the  civil  law,  which  puts  it  entirely  upon  the  birth  of  a 

against         posthumous  child.  fa) 

Lord  Ellenborough  C,  J.  The  argument  seems  to 
be,  that  because  the  testator,  had  he  known  his  situa- 
tion, ought  to  have  revoked  his  will,  therefore  the  law 
will  impliedly  revoke  it.  But  if  it  is  to  be  understood  that 
every  will  is  made  upon  a  tacit  condition  tliat  it  shall 
stand  revoked  whenever  the  testator  by  the  circum- 
stance of  the  birth  of  a  child  becomes  morally  bound 
to  provide  for  it,  I  do  not  see  why  the  birth  of  any  one 
of  a  numerous  succession  of  children  would  not  equally 
work  a  revocation.  But  where  are  we  to  stop  ?  Is  the 
rule  to  vary  vrith  every  change  which  constitutes  a  new 
situation  giving  rise  to  new  moral  duties  on  the  part  of 
the  parent?  Marriage,  indeed,  and  the  having  of  chil- 
dren, where  both  those  circumstances  have  concurred, 
has  been  deemed  a  presumptive  revocation,  but  it  has 
not  been  shewn  that  either  of  them  singly  is  sufficient 
I  remember  a  case  some  years  ago  of  a  sailor  who 
made  his  will  in  favour  of  a  woman  with  whom  he  co- 
habited, and  afterwards  went  to  the  West  Indies  and 
married  a  woman  of  considerable  substance ;  and  it  was 
held,  notwithstanding  the  hardship  of  the  case,  that  the 
will  swept  away  from  the  widow  every  shilling  of  the 
property ;  for  the  birth  of  a  child  must  necessarily  con- 
cur in  order  to  constitute  an  implied  revocation.  In 
Doe  V.  Lancashire  it  was  adjudged  that  marriage  and 
the  pr^nancy  of  the  wife  with  the  knowledge  of  the 
husband,  and  the  subsequent  birth  of  a  posthumous 

(o)  Jim,  Hb.  TntiU  15.  De  Posthumh. 

child. 
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child,  came  within  the  rule,  the  same  as  if  the  child  1815. 

had  been  born  during  the  parent's  life.     In  this  case  it  "■"■" 

18  desired  of  us  to  extend  the  rule  a  step  &rther,  but  a^ainsi 
I  own  I  am  afraid  of  so  doing. 

Ls  Blanc  J.  Lord  Kent/on  considered  the  rule  as 
founded  upon  a  tacit  condition  annexed  to  the  will,  that 
if  the  party  should  marry  and  have  a  child  it  should 
not  take  effect 

Per  Curiam^  Rule  refused. 


Bass  and  Another  against  Clive.  ^/If^th 

A  SSUMPSIT  by  the  plamtiffs  as  indorsees,  against  A  bill  of  «- 

-^^  ,  n      1  ^    1      ^  11       •        1  Ml     «•  change,  draws 

the  defendant  as  acceptor  of  the  followmg  bill  of  in  this  form : 

-  ••  Pay  to  our 

^cchange :  order,"  &c. 

signed  in  the 

«  £.  380  LandoTij  acth  Feb.  1814.   "»»« 'fji 

**  ftrsonsana  Co^t 

Three  months  after  date  pay  to  our  order  380/.,  value  »nd  iccepted  by 

defendant,  may 

received.  EUiSf  Needhanif  jun.  and  Co.   be  declared 

To  Mr.  T.  Clive"  Z^.X'': m 

drawn  by  an 

And  the  plaintiffs  declared  as  upon  a  bill  drawn  by  and  jnt^bc  "* 
certain  persons  trading  under  the  name,  style,  and  firm  firm^ns!«sof* 
of  EUtSf  NeedAamj  mn.  and  Co.,  payable  to  their  own,   only  one  per- 

"         ,  .  ion,  yet  It  It  not 

to  wit,  the  order  of  the  said  J5//t5,  Needhamy  jun.  and  Co.,  a  variance. 
and  indorsed,  &c.  And  at  the  trial  before  Lord  EUerU' 
b€n'ough  C.  J.,  at  the  London  sittings  after  last  MichaeU 
mas  term,  because  it  was  proved  that  only  one  person 
constituted  the  firm  of  ElUs^  Needhanij  jun.  and  Co.,  « 
therefore  it  was  objected  that  here  was  a  variance.  His 
Lordship  directed  a  nonsuit,  but  gave  the  plaintiffs 

liberty 
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1815.         liberty  to  move  (a).     Topping  accordingly,  in  the  last 
'  term,  obtained  a  rule  nisi  for  a  new  triaL 

Bass 

«nd  Another 

cuTB.  E*  Locwes^  who  shewed  cause^  admitted  that  the  bill 

imported  prima  &cie  to  be  drawn  by  a  firm  consisting 
of  more  than  one  person,  yet,  Be  said,  as  the  plaintifis 
received  it  from  Needham^  jun.,  the  drawer,  thq^  must 
be  intended  to  know  that  he  alone  was  concerned  in  the 
drawing  it.  And  doubtless  they  might  have  declared 
as  upon  a  bill  drawn  by  him,  though  the  bill  purport 
to  be  drawn  by  a  firm  comprising  more  persons  than 
one.  li^  therefore,  the  plaintifis  might  have  averred 
and  proved  contrary  to  the  &ct  apparent  on  the  face  of 
the  bill,  the  defendant  shall  not  be  estopped  from  doing 
the  same. 

Lord  Ellenborough  C.  J.  Is  not  the  acceptor, 
before  he  accepts  a  bill  drawn  upon  him  in  the  name  of 
an  aggregate  firm,  bound  to  know  whether  the  firm 
consists  of  a  plurality  of  persons  or  not;  and  if  he  does 
accept  the  bill,  is  he  not  estopped  from  averring  that 
it  is  not  in  fact  drawn  by  an  aggregate  firm,  when  he 
himself  has  accredited  the  description  by  accepting  it 
when  so  drawn  ?  It  struck  me  at  the  trial  that  the 
plaintiflb  should  have  framed  their  declaration  as  if  the 
bill  was  drawn  by  an  individual  in  the  name  of  an 
aggregate  firm ;  but,  as  it  is,  they  have  declared  accord- 
ing to  the  terms  in  which  the  defendant  has  accepted 
the  bill.  The  words  *<  pay  to  our  order*'  naturally 
import  a  plurality  of  persons,  and  the  plaintifis  would 
have  violated  the  letter  if  they  had  described  it  as 

(«)  See  4  Ctm^h,  JV.  F.  C  78. 

drawB 
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drawn  in  the  siogalar.     Besides,  the  defendant  has  by         1815. 
his  acceptance^  led  them  into  the  error;  and  how  can        — — 
the  indorsees  of  a  bill  be  snpposed  to  have  any  know-     ^^^  Another 
ledge  of  the  firm  of  the  drawers  beyond  that  which  the         eLiv«. 
bill  conveys  to  them  ?     A  person  who  takes  a  bill  is 
warraBted  in  taking  it  according  to  the  ordinary  impoit 
of  its  terms,  and  treating  it  so^  and  it  would  introduce 
▼ast  inconvenience  if  it  were  otherwise,  and  if  the  party 
dedaring  must  never  venture  to  predicate  either  the 
singular  or  plural,  though  the  terms  of  the  bill  clearly 
import  it.     The  ppint  was  saved  at  the  trial  upon  the 
impression  which  I  then  had,  but  I  now  think  my  pre- 
sent view  of  it  the  more  correct  one. 

Le  Blanc  J.  The  bill  being  drawn  in  the  plural, 
*^  to  oar  order,''  satisfies  the  mode  of  declaring  upon  it. 

Bayley  J.  Possibly  the  plaintiffs  might  have  de- 
dared  according  to  the  &ct  as  it  exists ;  but  they  may 
also  declare  according  to  the  fact  as  the  defendant  says  ' 

it  exists.  The  defendant,  by  his  acceptance,  has  said, 
diere  is  a  firm  otEllis,  NeedAam^jun,  and  Co.,  and  that 
to  their  order  he  will  pay  it.  He  is  precluded  from 
saying  that  the  word  <*our"  is  not  well  applied;  after 
having  recognized  the  firm  in  the  plural  he  is  not  now 
at  liberty  to  deny  it. 

Dampier  J.  Suppose  the  drawer's  name  is  forged, 
yet  if  the  drawee  accept  the  bill,  he  is  precluded  fi*om 
averring  as  against  strangers  that  it  is  a  forgery.  So 
here  the  defendant,  by  his  acceptance,  has  verified  the 
word  «  ourJ"*  ^ 

Rule  absolute. 
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S^^i/ilalh.  CowiE  and  Others  agcinsi  Barbek. 

The  assured  A  SSUMPSIT  on  a  policy  of  assurance,  dated  nth 

entitled  torn  July  18109  at  and  from  the  ship's  port  or  ports 

xnium  upon  a  of  loading  in  the  river  Plate  to  London^  on  the  ship 

nir?a"lace  ^^^  ^"^  goods,  beginning  the  adventure  on  the  goods 

lTiui*onhc  ^^^^  ^^  loading  at  the  i;ver  PUUe^  and  on  the  ship 

South  Sea  Com-  from  her  arrival  there.     Loss  by  seizure  and  detention 

pany*s  charter, 

the  ship  bcinfir  of  the  government  of  Buenos  Ayres.    Money  counts. 

without  a  li*  «^, 

cence  from  the  "lea,  noU  assumpsit* 

'at'  th^com"^  At  the  trial  before  Lord  EUetOjoraugh  C.  J.  at  the 

SV'rTsMnVup  ^'"^  sittings  after  Michaelmas  term,  the  case  was 

to  the  time  of  Hixs  \ 

her  loM»  al-  *                                  ^ 

though  the  aa-  The  ship  Jane^  with  the  goods  on  board^  was  seized 

sured  procured 

a  licence  as  by  the  government  of  Buenos  Ayres  in  June  iSio,  in 
S*and'be-  ^hc  river  Plate^  and  withm  the  lunits  of  the  South  Sea 
o7her*^2i^"  n^  Company's  trade.  At  that  time  she  was  wiAout  a  li- 
the licence  was  cence,  but,  before  any  knowledge  of  the  capture,  the 

ni4de  to  relate  ,   .     .«•         t                   i        1 

to  a  time  ante-  plamtifis,  who  Were  the  charterers,  procured  a  licence 

J^*"    ^    *  dated  the  13th  of  September  18 10,  for  18  months  from 

is  .Inf  tol^*'*"  the  ist  o{  March  preceding,  under  the  following  cir- 

^MTmltsorthe  ^umstances:  The  ship  G^or^^Csmntng^,  having  a  licence 

5.5.Company*s  from  the  South  Sea  Company,  sailed  with  a  careo  from 

charter,  ui  oider  1         . 

to  bring  home  this  country  to  the  nver  Plate^  and  being  unable  to 

cargo  of  ano-  bring  home  the  whole  of  her  return  cargo,  the  ship 

protertid  by"**'  J^^'^  ^»*  ^^^  ^^  ^^  ^'^  Janeiro  by  the  agent  of  the 

^*  **^"?  .u  charterers,  for  the  completion  of  that  object,  and  as 

5.  £.  Company  soon  as  the  charterers  were  informed  of  her  being  so 

fhip.  sent,  they  applied  for  and  procured  the  above  licence.  It 

grante?by  the  was  Contended  at  the  trial,  i  st,  that  the  Jane  required  no 

cannSopSrrtc  lioeuce,  being  covered  by  the  licence  to  the  G.  Cannings 

rctrospcctiTcly*  with 


Bakbsr. 
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with  which  ship  she  was  in  &ct  united  in  the  same  1815. 
fldventore;  and  that  would  satisfy  the  words  of  stat  — — 
^Jnn.  c.  21.  S.4J.;  but  if  not,  then,  2dly,  it  was  con-  jtgamt 
tended  that  the'licence  to  the  Jane  was  good,  though 
it  was  admitted  that  in  Hobbs  v*  Hannam  (a)  Lord 
EOenbonmgh  inclined  to  a  contrary  opinion.  His 
Lordship  ruled  that  the  licence  being  to  the  G.  Can- 
ning' nominatim,  could  not  be  extended  fiurther;  also 
that  the  licence  to  the  Jane  could  not  operate  retro- 
spectively ;  and  therefore  this  voyage,  not  being  within 
tbe  protection  of  9  Ann.  r.  21.  5. 47.,  the  plaintiff  was 
not  entitled  to  recover  upon  the  policy  (£)•  It  was 
then  submitted  that  the  plaintiff  was  entitled  to  a  re- 
turn of  premium,  the  risk  having  never  attached;  but 
that  was  resisted  on  the  ground  that  the  voyage  was 
illegal  without  a  licence,  coming  within  the  penalties 
.enacted  by  9  Ann.  c.2t.  s.  49.  His  Lordship  inclined 
to  think  that  as  there  was  nothing  illegal  on  the  face 
of  the  policy,  the  policy  was,  under  the  circumstances, 
void,  and  the  risk  never  attached;  and  tha-efore 
directed  the  jury  to  find  for  the  plaintiff  for  the  pre- 
nuom,  giving  hberty  to  the  defendant  to  move  for  a 

« 

nonsuit. 

Accordingly  a  rule  nisi  to  that  effect  was  obtained 
in  the  last  term,  when  several  authorities  were  men- 
tioned, viz.  Lomy  v.  Bourdieu  (c),  Andree  v.  Fletcher {d\ 
Vandyk  v.  H^ooit  {e\  Mmrck  v.  Abel  (/),  Lubbock  y. . 
PoUs.(g) 


(4)  3  Campb.  N.  P.  C.  95.  {})  4  Camfh.  N.  JP.  C.  zoo. 

(c)  J^/.  467-  3d  edit.  {i)  3  ^*  ^-  a66.         (r)  x  Etut,  96. 

(/)  %B.4rP.  35«  U)  7  ^«/»  456. 

Vox-  IV.  C  Park, 
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1815.  Parkj  Nolan,  and  Scarlett,  shewed  cause,  and  dif- 

tinguished  those  cases  as  having  been  decided  upon  the 

ag^Hst         rule  "  in  pari  delicto  potior  est  condrtio  possidentis," 

Barber.  i_»  i_        1       1  «  i_ 

which  rule  does  not  apply  to  a  case  like  this,  where 
>  there  is  not  any  criminality.     And  if  it  did,  it  may  be 

doubtful  how  far  that  rule  is  reconcileable  with  what 
Lord  Matis^ld  lays  down  as  the  rule  in  Tyrie  ▼* 
Fietcker  (a),  "  that  where  the  ri&k  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure,  or  will  of  the  assured,  or  to  any  other  cause, 
the  premium  shall  be  returned ;  because  a  policy  of  as- 
surance  is  a  contract  of  indemnity.  The  underwriter  re- 
ceives a  premium  for  running  the  risk  of  indemnifying 
the  assured,*  and  whatever  cause  it  be  owing  to,  if  he 
does  not  run  the  risk,  the  consideration  for  which  the 
premium  was  put  into  his  hands  fails,  and  therefore  he 
ought  to  return  it/'  Also,  in  Neville  v.  Wilkinson  (6), 
the  Lord  Chancellor  considered  the  rule  as  clear,  that 
in  all  cases  where  money  was  paid  for  an  unlawfiil  pur- 
pose the  party,  though  particeps  criminis,  might  recover 
at  law.  Wharton  v.  De  la  Rive  {e)  seems  to  have  been 
ruled  upon  that  principle;  and  so  in  Jaques  v.  GoHght'' 
hf  (rf),  Jaques  v.  Withy  {e),  the  premium  was  allowed  to 
be  recovered  back, -though  both  parties  vtrere  sharers 
in  the  ofience.  But,  without  insisting  on  the  rule  to 
such  an  extent,  it  is  enough  that  Oom  v.  Bruce  {/)  has 
expressly  decided  tliat  the  illegality  of  the  insnraRoe 
shall  not  prevent  the  assured  from  recovering  back  the 
premium,  if  no  fault  be  imputable  to  him  in  making 
the  insurance.    And  the  legislature  certainly  so  con- 

{m)  Owp.  668.       (i,  I  Br,  Ch.  R,  547.       (f )  Park,  Inmr.  376.  4*  cd. 
(d)  a  Bl.  je.  1073.        (f)  I  ff.  m.  65.        (/)  X 1  East,  22s. 

I  o  sidered 
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^dered  it.  when  they  declared,  by  stat.  28  G.3.  f-38.         1815. 
X.  48.,  all  insurances  on  wool  to  be  exported  ill^al,  and  -    . 

yet  deemed  it  necessary  to  add,  that  upon  such  insur-         a^amt 

Barb  E  Ha 

.ances  the  premium  should  not  be  recovered*  Now 
herev  ^  in  Oom  v.  Bruce^  the  assured  coi\templated 
nothing  illegal;  on  the  contrary,  they  did  all  in  their 
power  to  comply  with  the  law*  The  ship  was  sent  to 
the  liver  Plate  by  their  agent  without  their  knowledge, 
and  as  soon  as  they  knew  it  they  applied  to  the  Soufh 
Sea  Company  and  procured  a  licence.  Granting  that  the 
licence  cannot  operate  retrospectively  to  make  good  the 
insurance^  yet  it  may  operate  as  a  remission  on  the 
part  of  the  company  of  their  portion  of  the  penaHy 

•incuned  by  the  plaintiffs;  and  thus,  thocrgh  the  insur- 
•  ance  be  void,  give  it  so  much  of  legality,  if  that  be 
•neoessary,  as  to  entitle  the  assured  to  a  return  -of 
.  premium.     Toubnin  v.  Anderson  (a)  differs  from   this, 

inasmuch  as  no    licence    whatever  was  obtained  in 

that  case. 

Lord  Ellenborouoh  C.  J.  If  the  licence  cannot 
operate  retrospectively  to  render  the  whole  lawfui  it 
cannot  do  so  in  part  only  for  the  purpose  of  giving  a 
right  to  recover  the  premium.  The  ship  itself  was 
forfeited  (&}.  If  it  had  appeared  that  orders  were  given 
for  procuring  a  licence  antecedently  to  the  time  when 
the  risk  commenced,  it  might  have  been  said  that  here 
was  not  a  sinning  against  the  act  of  parliament ;  but 
nothing  of  that  sort  appears.  And  this  is  an  insurance 
td  andfromj  therefore  it  is  Incumbent  on  the  assured 
to  look  to  the  insurance,  that  it  is  lawful  at  the  place 

'    '  ^  C  2  where 


Tarleton. 
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i8x5«        no  such  claim  or  demand  as  alleged  in  the  id  breach 
-  remained  due,  &€• ;  sdly,  That  F,B»y  C,B.y  and  J.  17.  & 

gainst  had  not  any  such  claim  or  demand  of  which  they  wera 
entitled  to  receive  and  enforce  payment,  &c.  Issue  ti^en 
on  these  pleas.  At  the  trial,  before  Lord  EUenbo* 
rough  C.  J.,  at  the  London  sittmgs  after  last  term,  the 
plaintiff  proved  the  indenture,  and  also  an  examined 
copy  of  the  proceedings  in  the  court  of  Grenada,  by 
which  it  appeared  that  the  decree  pass^  against  the 
defendant  and  JV.  P.  in  the  original  suit  pro  confesso  for 
want  of  an  answer.  The  defendant,  in  maintenance  of 
his  pleas,  proposed  to  shew  that  the  proceetlings  in  the 
court  of  Grenada  were  erroneous,  inasmuch  as  the  kc« 
count  was  incorrectly  taken.  His  Lordship,  however, 
ruled  that  the  defendant  couuld  not  go  into  that  qi}es» 
lion,  inasmuch  as  the  foreign  court  being  a  court  of 
competent  jurisdiction,  what  was  done  in  it  roust,  for 
the  purpose  of  this  action,  be  taken  to  be  rightly  done ; 
and  the  plaintiff  bad  a  verdict 

Casberd  moved  for  a  new  tria],  upon  the  ground  that 
the  proceedings  in  the  foreign  court  were,  not  con- 
clusive evidence.  He  said  that  where  a  foreign  judg* 
ment  is  the  subject-matter  of  a  suit  in  this  court,  it  was 
but  primfi  fade  evidence,  and  the  defendant  might 
impeach  the  justice  of  it  (a) 

Lord  Ellenborough  C.  J.  I  thought  that  I  did 
not  sit  at  nisi  prius  to  try  a  writ  of  error  in  this  case 
upon  the  proceedings  in  the  court  abroad.  The  de* 
fendant  had  notice  of  the  proceedings,  and  should  have 


(#}  8t#  WtSkv  t*^  WhiUr^  J^l  l^  and  notcs^o  that  cmc  ' 

'    '  appeared 
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appeared  and  made  hig  defence.     The  plaintiff,  by  this        1815. 

n^Iec^  has  been  obliged  to  pay  the  money  in  order  to         

avoid  a  sequestration.  against  •, 

Batlet  J.  How  is  this  plaintiff  to  be  called  upon 
to  unravel  these  proceedings  ?  As  between  the  parties 
to  the  suit  the  justice  of  it  might  be  again  litigated, 
but  as  against  a  stranger  it  cannot.  The  defendant 
was  a  party  to  the  suit,  and  has  concurred,  by  his 
not  appearing  to  it,  in  suffering  the  plaintiff  to  be 
damnified  • 

Per  Curiam^  Rule  refused. 


HoE,  on  the  Demise  of  Laukik,  against     ^fjjj/fjjh. 
Chenhalls  and  Another. 

IN  ejectment  for  a  messuage  and  land  in  Kent^  tried    a  lease  for 
'  ,  years  in  coD" 

befcMre  Ckambre  J.,  at  the  last  assizes,  the  question   sideration  of  a 
was.  Whether  an  indenture*  of  lease,  then  expired,  by   an™ata*pcp. 
which  the  premises  were  demised  for  three  years  at  a   J^^^not  require 
pepper-corn  rent,  for  the  consideration  of  300/.,  was   *"  ***  ▼alorem 
duly  stamped,  the  indenture  having  only  a  lease  stamp. 
It  was  contended  for  the  defendants  that  as  it  passed  an 
interest  in  consideration  of  a  gross  sum,  it  was  a  con- 
Tqrance  upon  a   sale  of  lands,    and    ought   to  have 
had  an  ad  valorem  stamp.    The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  giving  the  defendants  liberty 
to  move  for  a  nonsuit. 

t 
I  I 

Lams  now  moved  to  that  effect,  and  referred  to  stat. 
486^0.3.  c.  149.  i.22.  and  8ched«pait  i*  f ^Conveyances" 

C  4  whereby 
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1815.        whereby  an  ad  v^orem  duty  is  imposed  upon  any  con- 

▼eyance  whether  grant,  &c.  upon  the  sale  of  any  lands, 

4.  Lakkiit,      &C.,  or  of  any  interest  in,  to,  out  o^  or  upon  any 

MFittttSt  m 

CoBiTBALu.  lands,  &c. ;  and  he  argued,  that  a  lease  of  lands,  the 
consideration  of  which  is  a  sum  certain  without  any  rent, 
or  with  a  pepper-corn  rent,  is  not  properly  a  letting^ 
but  a  sale  of  lands,  because  a  letting  imports  a  renting, 
_  but  in  the  case  put  the  sum  certain  is  the  principal 
thin^  and  the  rent  only  nominal;  aliter  where  there  is 
a  fine,  and  also  a  rent  in  value,  for  there  the  rent  is  the 
principal.  And  that  is  what  is  meant  by  the  exemp- 
^  tion  in  the  schedule  of  <<  Leases  for  a  term  absolute  in 
consideration  of  a  fine  for  the  same;''  that  is,  where 
there  is  a^e  and  also  a  rent.  And  even  in  that  case^ 
it  seems  to  have  been  doubted,  until  stat.  50  G.  3.  c.  35* 
s.  17.,  whether,  where  a  sum  of  money  was  paid  or 
agreed  to  be  paid,  a  lease  could  be  said  to  fidl  within 
the  exemption,  or  whether  it  was  not  a  conveyanoe 
upon  the  sale  of  prc^rty. 

The  Court  were  of  opinion  that  this  was  not  a  sal^ 
but  a  lease  of  land  upon  a  fine,  within  the  exemption^ 
and  not  requiring  an  ad  valorem  stamp*     And 

TiAUttEtL  J.  asked  if  the  ad  valorem  duty  was  ever 
paid  upon  ecclesiastical  leases.  He  sidd,  that  he  be- 
lieved  it  never  was,  and  that  the  act  was  drawn  with  a 
view  to  exempt  them ;  if  it  were  not  so,  the  stamp-office 
must  have  been  negligent  in  all  the  numerous  instances 
of  ecclesiastical  leases  mnce  the  statute^  in  not  requiring 
in  ad  valorem  stamp* 

Rule  refused. 


«  "k 
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i8i5t 

Hartley  against  Wilkinson  and  Another.     ^fYitb,  *  "^ 

• » 

A  SSUMPSIT  by  the  pkintiff  as  indorsee,  against   a  note  promis- 
the  defendants*  as  makers  of  a  promissory  note,   or  order  •  sum 

_M  .  certain,  the 

x^ea,  non  assumpsit.  amount  of  the 

At  th^  trial  before  Lord  EOenborougk  C.  J.  at  the  S^'ofT"u«. 
Middlesex  sittings  after  last  term,  the  note  produced  in  ^J  ?^  ^[^^ 

evidence  was  thus :  with  an  indorse- 

ment thereon 
^,  -«^T     ••"II  11  -  ««•     ^        It  the  time  of 

<<  We  jomtly  and  severally  promise  to  pay  Mr.  Fos^  making  the 

ier^  or  order,  the  sum  of  twenty-five  pounds,  being  the  ^^Uf  en  on 

amount  of  the  purchase  money  for  a  quantity  of  fir  be-  ^^^a^be^^ 

longing  to  Mr.  Hartley^  and  now  lying  in  the  parish  of  ^^^  j^u^"' 

FilUnghamJ*     Signed  by  the  defendants.   '  Indorsed  arise  between 

A  and  IVm  fc- 
by  J.  F*  spectinr  the  fir, 

was  held  not  to 

Also  indorsed,  <*  Hiis  note  is  given  on  condition  ^  s  promissory 

note  within 

that  if  any  dispute  shall  arise  between  Mr.  Hartley  lut.  51c  4^*1.. 
and  Lady  Wray  respecting  the  fir,  the  note  to  be  void." 

It  was  proved  that  this  indorsement  was  upon  the 
note  before  the  defendants  subscribed  it;  and  there- 
upon it  was  objected  that  it  was  not  a  negotiable  note 
within  the  act  of  parliament  (a),  and  that  an  acti<m 
could  not  be  maintained  upon  it,  because  the  money 
was  not  absolutely  payable,  but  it  depended  upon  a 
contingency  whether  a  dispute  should  exist  between 
Mr.  H.  and  Lady  Wi  or  not.  His  lordship  being  of 
that  opinion  directed  a  nonsuit,  (d) 

Bame^ 
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1815.  Bamewall  now  moved  to  set  aside  the  nonsuit,  and 

—        took  Ihis  distinction,  that  here  the  note  was  originally 

^rahu^       for  the  payment  of  money  the  very  moment  it  was  made, 

^!"''**°'J     and  did  not  depend  upon  any  contingency  to  make  it 

payable;  a  right  of  action  upon  it  vested  instants.   And 

therefore  this  is  not  like  a  note  which  by  matter  ex  post 

facto  is  to  become  a  note   for   payment  of  money, 

but  beings  note  in  the  first  instance  payable,  without 

waiting  any  contingency,  it  dj£Pers  from  any  other  note 

only  in  this  req>ect,  that  the  payment  might  hereafter 

have  been  defeated  by  a  contingency,  which  contingency 

has  not  happened. 

Lord  Ellekborougu  C.J,  How  can  it  be  said 
that  this  note  is  a  n^otiable  instrument  for  the  pay- 
ment of  money  absolutely,  when  it  is  apparent  that  the 
party  taking  it  must  inquire  into  an  extrinsic  fact,  in 
order  to  ascertain  if  it  be  payable  ?  By  the  indorsement 
the  party  takes  nothing  more  than  a  contingent  benefit, 
dependant  upon  the  happening  or  not  of  a  piuticular 
dispute  about  the  property. 

Bayley  J.  This  note  cannot  be  said  to  be  payable 
at  all  events. 

Dampisb  J.  The  argument  is,  that  a  promissory 
note  to  pay,  <<  unless  a  dispute  shall  «rise  between  A» 
and  jB."  ipports  an  unconditional  promise  to  pay. 

Per  Curiam^  Rule  refused. 
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1815. 


Harris  and  Wife  against  Baker.  Satuniiy, 

^  Afril  ijth. 

/^ASE  against  the  defendant  as  clerk  to  the  trustees.  The  trustees  of 

under  stat.  4^6.3.  c.\pi.{a\  for  making  and  X^'wcrTem- 

midntainingy  and  for  watching,  lighting,  and  watering  ^^*J^j  h^^ux 

the  Commercial  Boad^  8tc.    The  plamttfis  dedare,  that  ""^  Pf ri»ment 

to  pUce  hmps 

on  the  30th  May  18 14  there  wa^  a  common  public  fiong  the  road, 

highwajr,  called  White  Horse^streety  being  part  of  the  think  neces- 

road  mentioned  in  the  said  act,  yet  the  trustees,  not  mXe*oontracu 

regarding  their  duty,  wrongfully  heaped  up  a  large  [„' *<If*thc  ro'd 

quantity  of  dirt  by  the  side  of  the  said  highway,  near  to  ■?**  *®  ^^^^  * 

the  plaintiff's  houses  for  a  long  time,  until  the  wife  the  purpose  of 

there  fell  upon  and  against  the  said  heap,  and  thereby  to  light  and 

one  pf  her  arms  was  broken.     2d  Count,  for  keeping  ^^e,  were 

And  continuing  a  quantity  of  earth  and  gravel  in  the  j'n^'.n^artlon'* 

said  highway,   and  during  the  night  time^    without  upon  the  case 

,  .  •  for  an  iujury 

placing  any  light  or  signal  at  or  near  such  heap  of  suflTered  by  an 

earth  and  gravel,  to  denote  that  the  same  was  there;  in  crossing  the 

consequence  of  which  negligence  and  improper  con-  b^f»mngoTcr 

iduct  in  the  trustees,  the  wife  in  the  niirht  time  of  the  '  *^**.p  ®' , , 

^  ®  scrapings,  left 

30th  of  May  fell  upon  the  said  heap,  and  broke  one  of  ®"  '***  '*^- 

*  sidct  after 

her  arms*     Plea,  general  issue.  cleansing  the 

road,  without 
any  lights. 


(«)  By  Stat.  4S  G.  3.  c.  loia,  (local  and  personal,)  the  trustees  are 
cmpqw^red  and  required,  from  time  to  time,  to  cause  such  and  so  many 
lampoirons  or  lamp- posts  to  be  put  up  alon^  the  sides  of  (he  said  road« 
or  upon  the  wall  or  palisade  of  any  house,  ftc.  as  they  shall  think 
proper;  and  also  to  cause  such  nomberof  lumps  to  be  provided  as  they 
'sKbuld  think  necessary  for  lighting  the  said  road.  Sect.  81.,  it  fliall 
be  lawful  for  the  surveyors,  and  persons  appointed  by  the  trustees,  to 
remove  obstiuctions  and  abate  nuisances  Sect.  X04.  The  trustees  are 
to  makecontracu  for  the  deausinir  the  said  road.  Sect.  1x5.  They  are 
enthorited  to  erect  turspike-gates,  and  take  a  night-toll,  for  the  pur- 
iwse  of  enabling  them  to  light  aad  watch  the  rwuL  Sect  6.  The 
anvteea  may  be  sued  in  the  same  of  their  clerk. 

At 


Bakir. 
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1815.  At  the  trial  before  Lord  EUenborough  C.  J.  the  case, 

■         as  it  appeared  upon  the  statement  of  the  plaintiff's 

against  cowosd^  was  thus:  the  highway  in  question  had  been 
cleansed  in  the  beginning  of  May^  and  in  doing  it  the 
labourers  heaped  the  scrapings  in  round  heaps,  between 
two  and  three  feet  high,  and  about  two  yards  asunder, 
on  both  sides  of  the  road ;  and  on  that  side  on  which 
the  pIainti£P's  house  was,  some  heaps  stood  before  his 
house  and  shop  about  three  feet  from  the  curb-stone^ 
which,  from  having  remained  there  nearly  a  month, 
had  become  hard,  and  were  stated  to  be  an  annoyance 
to  the  housekeepers  and  passengers.  In  the  evening  of 
the  30th  of  Mm/^  after  it  was  dark,  there  being  no 
lamps  by  the  road  side^  the  plaintiff's  wife  having  oc- 
casion to  cross  the  way,  on  her  return  home  fell  over 
one  of  these  heaps,  and  broke  her  arm.  His  Lordship 
was  of  opinion  upon  this  case  that  the  trustees  were  not 
liable  to  damages  for  the  injury  complained  o^  they 
being  too  &r  removed  from  the  cause  of  it;  and  he  di- 
rected a  nonsuit. 

Park  now  moved  for  a  new  trial,  upon  the  ground 
that  the  leaving  the  heaps  on  the  side  of  the  road,  with- 
out any  lamps  to  light  it,  was  in  violation  of  the  duties 
prescribed  to  the  trustees  by  the  act  of  parliament,  from 
which  a  particular  injury  had  accrued  to  the  plaintiffi, 
and  therefore  the  plaintifis  shall  have  their  remedy  for 
it.  And  as  to  the  defendants  being  too  fiur  removed 
from  the  injury,  the  rule  in  such  cases  is  respondeat 
superior,  as  the  plaintiffi  cannot  possibly  know  what 
hand  was  the  immediate  cause  of  the  injury.  And  so 
it  was  ruled  in  Matthem  v.  West  London  Water  Works 


Bakir. 
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Ccimpamf{a)\  and  in  Bush  y.  Sieinman{p\  though  18 15. 
lyre  C.  J.  seems  to  have  doubted  at  first,  on  account  of  *-^— 
the  remoteness  of  the  persons  from  the  act  complained  ^dnst 
0^  whether  they  were  liable  in  damages  for  an  injury 
arisiiig  from  that  act,  yet  he  was  afterwards  satisfied 
that  the  action  would  well  lie.  Here  the  clerk  being 
substituted  for  the  trustees,  there  is  no  such  dijSiculty 
as  occurred  in  Yarbaraugh  v.  The  Bank  of  England,  (c) 

Lord  Ellenborough  C.  J.  It  does  not  appear  by 
the  act  of  parliament  that  this  action  is  maintainable 
against  the  trustees*  The  act  indeed  empowers  them 
to  cause  such  number  of  lamps  to  be  provided  as  they 
shall  think  necessary :  but  suppose  they  did  not  think 
it  necessary  to  provide  any  lamps,  can  it  be  said  that 
an  action  would  lie  against  them  upon  that  account  ? 
If  by  omitting  to  put  up  lamps  where  it  is  necessary 
they  are  guilty  of  a  breach  of  public  duty,  they  may  be 
indicted  for  it  But  to  hold  that  every  trustee  of  a  road 
is  liable  in  damages  for  such  an  accident  as  this,  would, 
I  concave^  be  going  &rther  than  any  case  warrants. 

Le  Blakc  J.  In  Btish  v.  S^nman,  the  limebumer's 
servant  who  committed  the  nuisance  from  which  the 
injury  arose^  was  considered  as  being  in  the  employ- 
ment of  the  owner  of  the  house^  and  working  for  his 
benefit,  and  that  the  owner  was  bound  to  see  that  those 
employed  by  him  did  not  commit  any  nuisance. 

Per  Curiam  (d).  Rule  refused. 

{a)  3  Cmpb.  N.P*C.  403.        (*)  1  Bos  &Pull  404. 
(r)  16  Mastf  6b  {d)  Dmficr  J.  had  left  the  court 
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MoniAy,  GOODRIGHT,    OH    the    DemisC    of  ^ICHOLLSr 

Afrtl  X  7lh.  ' 

against  Mark. 

Lease  of  lands  T  N  ejectment,  tried  before  Dampier  J.  at  the  last  sum-^ 

for  %i  y etrt7  Hier  assizes  for  Cornwall^  the  case  was  this : 

JhaHnriiUd  ^««  El/ord,  being  seised  in  fee,  by  indenture,  (4th  of 

^^hi^'^lfT'"'  •^^^  1800,)  demised  the  lands  in  question  to  one  iMiqf 

or  lessor,  at  the  and  the  defendant,  for  21  years,  (rom  Z^ady-^y  then 

end  of  the  6rst  .                                              11.                                           .  « 

7  or  14  years,  last,  at  a  yearly  rent,  and  subject  ^|B^/x>Tenant5,  with  a 

dum,  indorsed  proviso  that  it  should  be  determinable  by  the  lessees  at 

thVexVcotion  ^^®  ®^^  ^^  ^^^  ^^^  seven  Or  fourteen  years,  upon  twelve 

of  the  lease,  months'  notice.     Upon  this  indenture,  before  its  exe- 

"  of  Its  being;  ^                                       ' 

agreed  between  curfTon,  and  of  the  Same  date  with  the  indenture,  was 

the  parties  pre-  .    j           • 

▼ioosiy  to  the  uidorsed  a  memorandum,  by  which  it  was  agreed  that 

the  lessor'shall  ^he  lessor  should  have  the  same  option  of  determining 

nol  cMw"hc  *^  ^®*^  ^  *®  lessees,  upon  a  like  notice.     Afterwards, 

lessee  to  be  dis-  qu  the  2ist  of  Jim^  1806,  {Jjukeu  beinff  then  dead,)  the 

pos&esi^ed  of  the  .                                        - 

said  estate,  but  following  memorandiuu  was  indorsed  upon  the  inden*> 

to  have  it  for 

the  term  of  21  ture : 

years  Irom  this 

which  memo-  ''  Memonmdum  of  its  being  agreed  by  and  between 

signed"b7the  ^^  parties  within  named,  previously  to  the  execution  of 

[tam*^'*d*w1th  a  ^^  within  deed,  that  the  said  Ann  Elford^  her  heirs 

lease  stamp,  but  and  assigns,  shall  not  dispossess,  nor  cause  the  said 

Held  that  the  John  Mark  to  be  dispossessed  of  the  said  estate,  but  to 

notwfthsund-  bave  it  for  the  term  of  at  years  from  this  present  time; 

Ih?  k^'«*"hc  '^«^^  *^^  2"^  '^"^  '806.    *     (Signed)        J.  Elfori. 

end  of  the  first  J.Mark. 
14  years ;  for 
the  memoraa* 

dam  did  not  Xhis  memorandum  was  stamped  with  a  lease  stamp. 

operate  as  a  *                                             *^ 

new  lease  and  In  1 8 1 2  A.  Elford  died,  having  devised  the  lands  in  fee 

surrender  of  the 

fint  lease.  to 
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to  the  lessor  of  the  plainti£P,  who,  on  the  20th  of  March 
1813,  gave  notice  to  the  defendant  of  her  intention  to 
determine  the  lease  BXLadjf^-day  18 14,  and  after  the 
expiration  of  that  time  brought  this  ejectment*  The 
defendant  rested  his  defence  upon  the  last  memoran- 
dum, contending  ist,  that  it  operated  as  a  dispensation 
by  the  lessor  of  the  proviso  contained  in  the  first  me- 
morandum for  determining  the  lease  by  the  lessor, 
(which  it  was  admitted  was  to  be  taken  as  part  of  the 
lease) ;  or  2dly,  that  it  amounted  to  a  new  lease  to  the 
defendant.  The  learned  Judge  ruled  upon  both  points 
against  the  defendant;  upon  the  1st,  because  otherwise 
the  last  memorandum,  which  was  not  under  seal,  would 
have  the  efiect  of  a  release  of  that  which  was  under 
teal,  which  it  could  not  have ;  upon  the  ad,  because  it 
could  only  be  a  new  lease  by  operating  as  a  surrender 
of  the  former  lease,  which  seemed  plainly  against  the 
intention  of  the  parties,  that  a  lease  without  any  rent  or 
covenants  should  be  substituted  for  a  lease  which  con- 
tained both.    So  there  was  a  verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  in  last  MicJiaelmas 
term  for  entering  a  nonsuit,  or  for  a  new  trial  upon 
these  points, 


1815. 


GOQOKIOHT 
d.   NiCIlOLLf 

against 


Btarrough  and  Casberd  now  shewed  cause,  and  denied 
that  the  memorandum  had  any  force  whatever.  For 
considering  it  as  a  lease  for  a  further  term,  which  it 
purports  to  be  on  the  face  of  it,  it  is  absolutely  void, 
because  it  is  a  grant  -of  a  reversion';  and  a  reversion 
cannot  be  granted  to  pass  without  deed;  for  a  deed  is 
of  the  very  essence  of  the  grant  of  a  reversion.  There- 
fore the  utmost  that  it  can  amount  to  is  an  agreement 
which  may  be  operative  in  a  court  of  equity. 

Giffard, 
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i8ic«  Oiffbrd  contra,  argued  that  it  was  plainly  the  inten- 

■  tion  of  the  parties  to  the  memorandum  to  give  to  the 
d.  NuTholls  lessee  an  absolute  interest  in  the  term,  instead  of  an  in- 
Mark.  terest  determinable  by  the  lessor,  that  is,  td  discharge 
the  power  of  the  lessor  to  determine  it  And  though  a 
covenant  cannot  be  discharged  but  by  an  instrum^it 
under  seal,  yet  it  is  otherwise  with  a  condition,  which 
the  proviso  in  this  case,  that  the  lessor  may  determine 
the  leas^  is.  For  as  conditions  may  be  made  and  aa- 
nexed  to  any  estate  of  a  thing  grantable  without  deed^ 
which  this  term  was,  without  any  writing  at  all  (a),  so 
may  they  be  discharged  without  writing;  and  therefore 
a  condition  broken  may  be  discharged  by  an  act  in  pais. 
In  like  manner  the  lessor  in  this  case  may  dispense  with 
the  condition  in  his  fisivour  for  determining  the  leas^  by 
an  agreement  not  under  seaL  But  granting  that  for 
want  of  a  seal  it  cannot  operate  as  a  discharge,  yet  if  the 
Court  see  a  pliun  intention,  they  will  give  effect  to  it  in 
such  manner  as  by  law  they  may.  And  therefore  the 
agreement  shall  operate  as  a  demise ;  the  words,  '*  (hall 
not  dispossess  or  cause  to  be  dispossessed,  but  to  have 
it  for  21  years,"  being  sufficient  words  of  demise;  and 
then  the  taking  such  new  lease  will  no  doubt  be  a  sur- 
render of  the  former  lease,  albeit  the  second  lease  be 
by  word  only,  and  the  first  lease  be  by  deed  (i).  And 
in  that  case,  the  tenant  wiU  not  hold  under  the  second 
lease  discharged  from  the  rent  and  covenants,  because 
the  tenancy  under  the  second  lease  will  impliedly  be 
subject  to  the  same  rent  and  covenants  as  in  the  first 

(«)  Siipkn  Tmb.  ii6. 4th  edit. 

The 
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The  only  difi^ence  will  be,  that  the  form  of  remedy         i8i5» 
will  be  altersd. 


GOODRKJKT 
d.  NiCHOLLf 

lie  Court  considered,  that  whatever  might  have  been  maTk. 
tbe  effect  of  the  memorandum  to  operate  as  a  surrender 
of  the  first  lease,  if  the  intention  of  the  parties  had  been 
plainly  to  make  a  new  lease^  tHere  was  nothing  from 
whidi  such  an  intention  could  be  collected ;  on  the  con- 
trary, the  intention  was  to  take  away  from  the  lessor 
the  power  of  determining  the  first  lease^  which  the 
parties  had  not  effectually  done. 

Rule  discharged. 


Wilkinson, and  Others  ^^r^iW  Thorley  and   ^"",i^y*. 

Another. 


^CIREJhcias  against  the  defendants  to  have  execution  in  scire  facias 

upon  a  recognizance  of  bail,  tor  449/.  io5.  damages  ^j^^  ^^^  ^^, 
and  costs,  recaoered  against  Joseph  Blount,   sued  with   """S^*  ^^^  ^^* 

^  o  ■*  ^  recovered  agatast 

George  Kirkhamf  by  reason  of  the  not  performing  cer-  J  ^-  »po"  *  «•«• 

•^  *  o  cognizance  of 

tain  promises  made  by  the  said  J.B.  and  G^K.  to  the  bail,  condition- 

piaintins,  and  the  recognizance  set  forth  was  a  recog-  said  j.  B.  and 

nizance  in  772/.,  in  case  the  said  J.  B.  and  G.  K.  should  fo^demnedihil 

happen  to  be  condemned  in  the  plea  aforesaid  at  the  suit  ^'^^1  j  "^  ^'^' 

of  the  said  plaintiffs,  and  if  the  said  J.  B.  and  G.  K.  or  render  them- 
selves, the 

should  hot  pay  and  satisfy  unto  the  plaintiffs  all  such  pUintlfTs  allege 

i'-  a  till  Ti'-i  1  1  '  ^'  ^'  ^'  ^'''^ 

damages,  costs,  &c.  as  should  be  adjudged  to  the  plain-  g.  k.  b»u€  mt 

ti&in  the  plea  aforesaid,  or  render  themselves  to  the  ^dlredTbimehTs, 

custody  of  the  marshal,  &c,,  and  then  the  plaintifft  Jhrform  and 

•Dege  that  J.  B.  and  G.  K.  have  not  paid,  &c.  nor  ren-  «ff«ct  of  the 

recognizance: 
Held  on  special 

^CBiiner  that  the  breach  was  ill  assigned ;  for  non  constat  but  that  7-  •^•>  ^ho  was  con- 

demnecf,  has  paid  or  rendered. 

Vol.  IV.  D  dered, 


Thoklbt. 
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1815*        dered,  ftc  according  to  the  form  and  effect  of  the  said 

*""""       recbsnizance.  &c. 

^ainss  Demorrer,  assigning  for  cause,  ist,  that  although 

by  the  scire  facias   it   appears   that  the  said  J.  B^ 
against  whom  the  said  judgment  is  therein  stated  to 
have  been  obtained,  was  sued  jointly  with  G.  K^  yet 
it  doth  not  appear  by  the  same  why  judgment  was 
given   separately  against  the  said  J.B.  only;  nor  is 
any  cause  assigned  for  the  said  judgment  not  bdng 
against  the  said  J.  B.  and  G.  K.  jointly;  2dly,  That 
although  by  the  scire  &cias  it  appears  that  the  de- 
fendants did  by  the  recognizance  bind  themselves,  in 
case  the  said  J.  B.  and  G.  K.  should  happen  to  be  con- 
demned in  the  plea  therein  aforesaid  at  the  suit  of  the 
iplaindfis,  and  if  the  said  J.  B.  and  G.  K,  should  not 
pay  and  satisfy  unto  the  plaintifis  all  such  damages  and 
costs,  &C.  as  should  be  adjudged  to  the  plaintifis  in  the 
plea  aforesaid,  or  render  themselves  to  the  custody  of 
the  marshal,  &c« ;  yet  it  does  not  appear  by  the  scire 
fiicias  that  the  said  J*  B.  and  G.  K*  were  condemned  in 
He  said  plea ;  but,  on  the  contrary,  it  spears  that 
judgment  in  the  said  plea  was  given  against  the  aaid 
J.B.  only,  and  not  against  the  said  J.B.  and  G.tL 
jointly,  aocording  to   the  said  recognizance^  and   no 
cause  is  assigned  why  judgment  was  not  also  given 
against  the  said  G.  K.    Joinder. 

Hohroj/dy  who  was  in  support  of  the  demurrer,  ad- 
mitted that  cases  might  be  supposed  in  which,  though 
i7.  B.  and  G.  IL  were  sued  jointly,  judgment  mi^^t  be 
had  against  one  only,  as  in  the  instance  of  the  other 
having  become  bankrupt  and  obtained  his  certificate : 
wherefore  he  abandoned  the  first  cause  of  demurrer. 
But  upon  the  2d  he  argued  that  the  plaiutiffi  had  not 

shewn 
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flhewii  any  breach  of  the  recognizance;  for  the  con-        1815* 
dition  beinir  in  case  both  should  be  condemned,  and        — *— 

^  Wilkin  tow 

there  being  no  joint  condemnation,  but  a  condemna-  j'i^'^** 
tion  against  one  only,  consequently  the  recognizance 
WHS  not  broken.  And  supposing  the  condition  of  the 
recognizance  could  be  taken  as  several,  that  is,  <^  in 
case  either  should  be  condemned,"  yet  the  breach  was 
ill  assigned^  for  then  it  should  have  been  shewn  that 
J.  B.  had  not  paid  or  rendered,  for  if  he  has  so  done, 
the  recognizance  will  be  satisfied. 

Matrjfatj  contra.,  said  that  the  proposition  con- 
tended for  in  support  of  the  demurrer,  viz.  that  this 
recognizance  is  not  forfeited  because  judgment  has 
passed  against  one  of  the  principals  only,  was  no  less 
than  this,  that  in  all  cases  a  recognizance  of  bail  en«- 
tered  into  on  behalf  of  more  than  one  person,  is  dis- 
charged by  the  death,  or  bankruptcy  and  certificate  of 
any  one  of  them ;  or,  in  other  words,  that  by  whatever 
means  judgment  against  all  may  happen  to  be  inter- 
cepted, the  bail  shali^bc  exonerated.  But  the  meaning 
of  such  a  recognizance  is  that  all  such  as  shall  be  con- 
demned shall  pay  or  render;  but  not  tliat  all  shall  be 
condemned  if  it  be  impossible  to  condemn  all.  -And 
though  the  breach  is  assigned  generally  that  J.  B.  and 
G.  £  have  not  pmd  nor  rendered,  it  is  well  aaoughy  be- 
cause it  is  in  the  words  of  the  condition ;  and  there  is  not 
any  precedent  for  assigning  it  in  the  alternative ;  but  as 
J.  A  has  only  been  condemned,  it  was  open  to  the  de- 
fendants to  have  pleaded  that  he  had  paid  or  rendered, 
and  that  wguld  have  been  an  answer  to  the  breach  that 
both  have  not  paid  or  rendered  according  to  the  form 
^  offset  of  the  recognizance^  if-  the  meaning  of  the 

D  2  recog- 
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1 8 1 5.        recognizance  be,  that  the  paity  who  is  condemned  shalT 
pay  or  render. 


Wilkinson 

again  ft 

TuOILLlfY. 


Lord  £ll£Nborough  C.  J.  The  rule  is  that  the 
plaintiff  must  shew  a  sufficient  breach.  And  can  it  be 
said  that  the  plaintiiTs  in  this  case  have  so  done,  by 
alleging  that  both  have  not.paid  or  rendered,  when  it 
is  admitted  that  the  recognizance  would  be  well  satisfied 
by  the  payment  or  render  of  one?  Both  are  to  pay  or 
render  themselves  if  they  are  placed  in  a  situation  to 
pay  or  render;  that  is,  if  both  be  condemned;  but  the 
plaintiffs  have  only  shewn  that  one  has  been  con* 
demned. 

Le  Blanc  J.  If  the  party  against  whom  judgment 
has  been  recovered,  has  paid  the  money  or  rendered 
himself,  that  would  satisfy  the  recognizance ;  and  that 
state  of  things  is  consistent  with  the  breach  assigned. 
The  plaintiffs  have  shewn  that  they  recovered  judg- 
ment against  one  onl}':  and  might  they  not  have 
gone  on  and  alleged  that  he  h|id  not  paid  or  ren- 
dered hunself  ? 

Bayley  J.  If  the  legal  efiect  of  the  recognizance 
be  in  the  alternative  that  both  or  either,  if  condenmed^ 
should  pay  or  render,  I  cannot  see  why  the  plainti£& 
might  not  have  alleged  in  pleading  that  neither  has 
paid  or  rendered.  But  they  have  not  so  d<me,  and 
they  are  bound  to  assign  a  sufficient  breach. 

Per  Curiam^  Judgment  for  the  Defendants. 
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1815. 


De  Silvale  against  Kendall.  ^"'^'f'/i ,. 

^  A^ril  18th. 

A  SSUMPSIT  for  money  had  and  received,  and  the  CoTcnant  by 

'*^  T>t  .  A       1  •  1    charter-party  ' 

money  countfu   rlea,  non-assumpsit.     At  the  trial  msdt  betweea 
before  Barley  J.,  at  the  last  Lancashire  summer  assizes,  |{j^  J51ip^and^ 
there  was  a  verdict  for  the  plaintiff  fbi?  102/.  05.  loA,   thcfioghtcr, 

*  ^        ^  '    upon  a  voyage 

nilriect  to  the  opinion  of  the  Court  upon  the  following  from  Liverpooi 

case  :  and  thence 

-lo-^TT    back  loZ,  that 

By  charter-party  of  anreightment,  2d  of  Naoernber  the  freighter 

1812,  between  the  defendant  as  master  of  the  ship  [he  freight  from 

Shannon,  then  lying  in  the  port  of  Liverpool,  of  the  f^ J^^^  ^m^xo 

one  part ;  and  the  plaintiff,  as  merchant,  of  the  other  ^-  ^\^^^  *^** 

part;  the  defendant  let,  and  the  plaintiff  took  the  said  for  cotton, 

ship  to  freight,  on  a  A'oyage  from  Liverpool  to  Maran^  bedeltTcred  at 

hann,  in  Soidh  America,  and  from  thence  back  to  Liver^  to  iie^paidTs^  ' 

pod,   upon  certain  terms  and  conditions,    and  upon  ^f^J'^^^l^li  j,* 

covenants  on  the  part  of  the  defendant  for  receiving  o^  ^^^  outward 

cargo  to  Af , 

and  delivering  an  outward  and  homeward  cargo,  and  and  as  much 

for  the  performance  of  the  voy^e;    and  there  was,  be*found''ifccc$. 

amongst  others,  a  covenant  that  the  ship  should,  at  veZers^dis- 

the  commencement  and  durin£r  the  continuance  of  the  ^"j^«»"cnts  in 

^  iw.,  to  be  ad- 

Toyage,  at  the  expence  of  her  owners,  be  kept  tight,   vanccd  by  the 

-  freighter,  hU 

staunch,  and  strong,  and  well  and  sumdently  fitted  agents  or  as- 
out,  victualled,  and  manned ;  in  consideration  whereof  master,  when 
the  plwntiff  covenanted  with  the  defendant  to  dispatch   uotlnxtl^^l 
the  vessel,  to  load  on  board  of  her  at  Maranham  a  *?*^  commis- 

■  sion,at  the  cur* 

rent  exchange 
of  the  placcy 
aod  the  residue  of  such  freight  to  be  paid  on  delivery  of  the  cargo  in  L.  The  ship  ar* 
rived  at  M.<,  where  the  i2o/.  outward  freight^  and  al&o  192/.  for  the  necessary  dis« 
bnrsements  of  the  ship,  were  paid  or  advanced  by  the  freighter  to  the  master ;  and  the 
ship  received  her  homeward  cargo  and  siiled  for  Z^  but  was  lost  by  capture:  Held 
that  the  freighter  was  not  entitled  to  recover  back  the  i^%L 

D  3  cargo 
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1815.        cargo  of  cotton,  and  to  discharge  the  slune  in  lAver" 

^  ^  pod.  and  also  that  he  should  and  would  "  pay  or  cause 

DeSiltali     f^      ^  ^  ''  ^ 

against  to  be  paid  unto  the  defendant  for  the  freight  and  hire 
of  the  vessel  on  the  said  voyage  from  Liverpool  to  3fa- 
ranham  j2oL  British  sterling;  and  from  Maranham  to 
Liverpool  at  and  after  the  rate  of  2irf.  British  sterling 
per  pound  weight  for  each  and  every  pound  of  cotton 
which  should  be  delivered  at  the  King's  Beam  in  Livers- 
pool ;  such  freight  to  be  paid  as  follows,  viz.  i2o2* 
British  sterling  for  freight  of  the  outward  cargo  to 
Maranham^  and  as  much  cash  as  may  hefrnmd  necessary 
for  the  vesseVs  disbursements  in  Maranham,  to  be  ad^ 
vanced  by  the  plaintiffs  his  agents  or  assigns^  to  the 
defendant,  when  required,  free  from  interest  and  com-' 
mission,  at  the  current  exchange  of  the  place,  and 
the  residue  of  such  freight  to  be  paid  on  the  delivery 
<^  the  cargo  in  Liverpool,  in  good  and  approved 
bills  on  London  not  exceeding  three  months  date." 
The  vessel  sailed  from  Liverpool,  and  arrived  at  Jfo* 
ranham  with  her  outward  cargo»  and  delivered  it 
there;  when  120/.,  the  sum  stipulated  by  the  charter- 
party  to  be  paid  for  the  freight  of  the  outward  cargo, 
were  paid  to  the  defendant  by  the  agents  of  the  plain- 
tiff* Tlie  plaintiff's  agents  also,  on  his  behalf  paid  or 
advanced  to  the  defendant  at  Maranham  192^  9s.  loiL 
for  the  necessary  disbursements  of  the  vessel  at  Maran^ 
ham  as  stipulated  by  the  charter-party  to  be  there  paid 
or  advanced.  The  vessel  received  at  Maranham  from 
the  agents  of  the  plaintiff  a  homeward  cargo,  and 
sailed  with  it  for  Liverpool;  but  Uuring  the  voyage  was 
captured,  and,  together  with  her  cargo,  was  wholly  lost 
to  the  proprietors,  and  never  arrived  at  LiverpooU 
The  question  is,  whether  the  plaintiff  is  entitled  to 

recover 
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recover  the  192/.  gs.  lod.  so  paid  or  advanced  to  the        1815. 

defi*iidant  at  Maranham.      If  he  i%  the  verdict  to  — — 
stand ;  if  not  a  nonsuit  to  be  entered.  e^mnit 


KsMDAtL. 


Richardson  argued  th^t  the  plaintiff  was  entitled,  foif 
diat,   upon  the  fair  intent  of  the  charter-party,   the 
ipiA  gs.  locL  was  to  be  considered  either  as  a  loan,  or 
as  an  advance  of  so  much  of  the  homeward  freight^ 
liable  to  be  refunded  i^  in  the  result,  no  homeward 
freight  should  become  due.    If  it  was  intended  as  a- 
loan,  which  it  should  rather  seem  to  b^  from  the  ex- 
emption from  interest  and  commission,  else  what  occa- 
sion for  any  such  exemption,  then  cadit  qusestio :  but 
if  it  was  intended  as  an  advance  of  freight,  then  by  the 
rule  of  tlie  maritime  law,  freight  being  a  compensation 
for  the  conveyance  and  delivery  of  goods,  if  the  convey^ 
ance  and  delivery  be  not  completed,  freight  is  not  earned* 
Which  rule  is  a  key  to  the  construction  of  this  covenant^ 
shewing  that  by  an  advance  of  freight  must  be  meant  an 
advance  upon  an  implied  condition  that  the  voyage  and 
delivery  should  be  completed,  for  otherwise  it  could  not 
be  Jreighi.    And  thus  in  Mashiter  v.  BvUer  (a),  Lord 
Ellenborough  C  J.  ruled  that  a  stipulation  in  the  bill  of 
lading  that  the  freight  should  be  paid  at  the  shipping 
port,  by  no  means  dispensed  with  the  performance  of 
the  voyage.    And  (the  voyage  having  been  lost)  he 
added,  that  if  the  defendants  had  paid  the  freight  upon 
the  shipment,  they  might  have  recovered  every  penny 
of  it  back.     But  in  Andrew  v.  Moorhouse  (&),  where  the 
party  elected  to  contract  to  pay  the  freight  at  the  ship- 
ping  port  at  a  reduced  ratCj  in  preference  to  paying  it 
at  the  port  of  delivery  at  a  higher  rate,  it  might  well 

(«)  X  Ctmfh.  jV.  p.  C.  84.         {h)  5  Tamt,  435.  X  Marik.  Rip.  xfts. 
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1815.        be  holdexi  that  he  had  waived  the  benefit  of  the  contin« 
.  gency  o^  the  ship's  never  arriving,  having  received  an 

azaiast  equivalent  for  it  in  the  reduced  rate  of  freiffht.  There- 
fore  that  case  is  very  distinguishable  from  the  present, 
and  from  Mashiter  v.  BuUer*  Here  the  covenant  is 
not  that  he  will  advance  so  much  for  freight  at  a  re- 
duced rate,  but  simply  for  freight ;  which  necessarily 
imports  that  sometime  or  other  it  shall  subsist  as  freight, 
though  not  at  the  time  of  the  advance;  but  here  it 
never  has  subsisted  as  freight,  for  Blakey  v.  Dixon{a) 
decides  that  a  party  cannot  recover  as  for  freight  until 
the  arrival  of  the  goods ;  and  the  circumstance  of  its 
being  to  be  paid  in  advance  will  not  take  it  out  of  the 
general  rule,  if  it  must  still  answer  the  description  of 
freights 

f  Littledale^  contra,  relied  on  2  Sum.  283.  Anon.^ 
wh^ere  it  was  ruled  by  Saunders  C.  J.,  that  '*  advance- 
money  paid  before^  if  in  part  of  freight,  and  named  so 
in  the  charter-party,  although  the  ship  be  lost  before  it 
tome  to  the  delivering  port,  yet  wages  are  due  according 
to  the  proportion  of  freight  paid  before,  Jor  tJie  freight" 
ers  cannot  have  their  money P  Which  resolution  is  ex- 
press to  shew,  that  the  plaintiff  shall  not  have  this 
money.  And  doubtless  if  a  man  advance  his  money 
upon  a  good  consideration  he  shall  not  recover  it  back; 
as  if  upon  an  agreement  to  build  a  house^  accident  by 
stpnns  ^cepted,  a  man  stipulate  to  advance  his  money 
for  the  building  from  story  to  story,  in  consideration  of 
the  expence  of  the  builder  in  procuring  materials,  &c« 
gnd  he  does  so,  and  afterwards  the  house,  before  it 

(p)  2  Bou  h-  PuiU  321, 

is 
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incompleted,  is  blown  down,  he  shall  not  recover  the        iSiij. 

money  back.     So  here,  the  freighter  stipulates  to  pay       • 

a  portion  of  the  freight  in  advance,  in  consideration  of        axahst 
the  ship-owner's  expences  in  preparing  the  ship  for  the 
return  voyage,  for  which  the  outward  freight  was  not 
any  adequate  compensation;    wherefore^  though   the 
voyage  be  lost,  yet  being  lost  by  the  perils  of  the  sea, 
which  are  excited,  and  not  by  the  default  of  the  ship- 
owner, the  freighter  shall  not  recover  back  what  he  has 
so  advanced.     And  Masliiter  v.  BuUer  was  ruled  en- 
tirely upon  the  particular  words  of  the  contract,  viz. 
^  the  shippers  paying  freight  for  the  said  goods  in 
XfOn^Jon,"  which  it  was  thought  only  changed  the  place, 
bnt  not  the  time,  of  payment,  and  therefore  the  freight 
could  not  be  due  till  the  delivery  of  the  goods.     But 
here  is  a  stipulation  not  only  as  to  place,  but  also  as 
to  the  time  when  the  freight  shall  partially  be  paid)" 
that  is,  when  the  necessary  disbursements  of  the  ship 
were  made,   and  required  it     And  though  Blakey  v. 
IXaon  decided  that  upon  the  strict  technical  meaning 
of  the  word  Jreightj  that  cannot  properly  be  termed 
freight  which  is  due  before  the  arrival  of  the  goods,  yet 
it  was  there  said  that  there  might  be  a  contract  to  pay 
the  freight  on  the  delivery  of  the  bill  of  lading,  and 
that  the  receiving  goods  on  board  to  be  carried  is  a 
good  consideration  to  found  a  promise  to  pay  the 
fi:^ght  immediately.     Wherefore  if  this  be  in  substanae 
a  covenant  to  pay  a  portion  of  the  freight  before-hand» 
according  to  Andrem  v.  Moorhouse,  the  using  the  word 
freight  shall  not,  on  account  of  its  strict  technical 
pieaning,  preclude  the  party  from  getting  at  the  true 
meaning  of  his  contract. 


Lord 
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1815.  Lord  ELL£yBOROUGH  C  J.   By  the  policy  of  the 

■  law  of  England  freight  and  wages,  strictly  so  called,  do 

^aiust  not  become  due  until  the  voyage  has  been  performed. 
But  it  is  competent  to  the  parties,  to  a  charter-party,  to 
coTenant  by  express  stipulations  in  such  manner  as  to 
control  the  general  operation  of  law.  The'question  in 
this  case  is  whether  the  parties  have  not  so  covenanted 
by  the  stipulations  of  this  charter-party.  If  the  charter- 
party  be  silent  the  law  will  demand  a  performance  of 
the  voyage,  for  no  freight  can  be  due  until  the  voyage 
be  completed.  But  if  the  parties  have  chosen  to  stipu- 
late by  express  words,  or  by  words  not  express  but 
sufficiently  intelli^ble  to  that  end,  that  a  part  of  the 
freight  (using  the  word  freight)  should  be  paid  by  an- 
ticipation, which  should  not  depend  upon  the  perform- 
ance of  the  vdyage,  may  they  not  so  stipulate  ?  Now 
l^y  this  charter-party  it  is  stipulated  that  1 20/.  shall  be 
paid  to  the  defendant  for  freight  of  the  outward  cargo  to 
Mdranhamj  and  as  much  cash  as  may  be  found  necessaiy 
for  the  ship's  disbursements  in  Maranhamj  to  be  ad- 
vanced by  the  plaintiff,  his  agents  or  assigns  when  re- 
quired, free  from  interest  and  commission,  at  the  current 
exchange  of  the  place,  and  the  residue  of  such  freight, 
(impliedly  therefore  denominating  the  former  payment 
as  an  advance  of  freight,  without  interest  or  commis- 
sion) upon  the  delivery  of  the  cargo  at  Ldverpool.  It 
is  argued  on  one  side  as  if  this  was  a  mere  loan,  to  pro^ 
vide  for  the  necessary  disbursements  of  the  ship  at  JUo- 
ranhamy  the  money  to  be  advanced  indeed  at  Maran^ 
hanif  and  to  be  afterwards  repaid  by  deducting  it  from 
the  freight,  if  freight  should  be  earned,  but  to  be  rqpaid 
at  an  events  whether  freight  should  be  earned  or  not. 
And  I  certainly  agree  that  if  the  charter-party  does 

not 
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not  import  that  this  was  to  be  a  payment  in  advance,         1815. 
specifically,  of  freight,  the  result  would  be  as  contended  .     ^~'~' 
for*     But  in  the  first  place  the  advance  is  to  be  made      __  against 
free  of  interest  and  commission,  which  shews  it  not  to 
have  been  intended  as  a  loan ;  for  if  a  loan,  why  should 
not  interest  and  commission  be  paid  for  it?  In  the 
ncKt  place  the  word  residue  imports  that  it  is  freight 
that  was  to  be  partially  advanced,  of  which  the  re- 
mainder only  was  to  abide  the  usual  risk  which  the  law 
casts  upon  the  earning  of  fireight,  that  is,  the  convey- 
ance of  the  cargo  to  its  place  of  destination.      The 
preceding  payment  was  on  the  contrary,  by  the  stipu- 
lation of  the  parties  not  to  be  subject  to  that  risk, 
which  but  for  the  stipulation  and  by  the  ordinary 
course  of  law  it  would  have  been.    And  there  can  be 
no  doubt  that  the  payment  of  fireight  may  by  the  agrees 
ment  of  the  parties  be  so  exempted.    1  therefore  read 
this  covenant  as  if  it  wer^  that  1 20/.  should  be  paid 
to  the  defendant  for  outward  fireight  at  MaranAamf 
and  that  as  much  more  as  mi^t  be  necessary  for  the 
chip's  disbursements  should  be  advanced  by  way  of 
Sm^tf  and  that  the  residue  should  remain  subject  to 
the  contingency  of  the  ship's  arrival  and  delivery  of 
the  goods  at  their  place  of  destination.    A  part  was  to 
be  free  from  all  contingency,  the  residue  was  to  abide 
the  contingency.    Thus  it  appears  to  me  upon  the 
plain  meaning  of  the  instrument  now  before  us,  and 
without  looking  to  other  cases  which  apply  to  different 
forms  of  covenanting  from  the  present,  that  this  money 
was  received  at  Maranham  as  freight,  and  that  it  is  dis» 
tinguished   by  the  provision  respecting  the  residue 
from  that  part  of  the  fireight  which  was  to  abide  the 
ofdinaiy  contingency  imposed  by  the  law.    I  therefore 

thiqk 
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1 8 15.        think  that  inasmuch  as  it  is  freight,  the  plantiff  is  not 
"■""^         intitlcd  to  recover  in  this  action. 

De  SlLTALl 

against 

Le  Blanc  J.  I  agree  to  the  construction  which  has 
been  put  by  my  Lord  upon  this  charter-party.  The 
plaintiff  has  advanced  a  sum  of  money  to  the  defendant 
at  Maranham^  which  he  now  seeks  to  recover,  upon 
the  ground  that  it  was  advanced  by  way  of  loan,  or  as  a 
payment  by  anticipation  of  freight  which  was  not  then 
nor  has  ever  since  been  earned.  It  is  open  to  the 
parties  to  such  contracts  as  the  present  to  make  such 
stipulations,  consistently  with  law,  as  they  shall  please. 
And  here  the  parties  have  contracted  for  the  letting  and 
taking  the  ship  to  freight  on  a  voyage  to  Maranham  and 
back  to  Liverpool^  and  for  the  payment  of  a  specific 
sum  for  the  outward  freight  to  Maranham^  and  for  the 
homeward  freight  they  contract  to  pay  according  to  a 
specific  rate  of  payment  upon  the  goods  to  be  delivered. 
But  they  also  contract  in  what  manner  this  freight  shall 
be  pmd,  that  is,  that  the  outward  freight,  together  with 
so  much  of  the  freight  home  as  shofald  be  necessary  for 
the  disbursements  of  the  ship  at  Maranham^  riiould  1)6 
paid  in  advance  when  required,  and  the  residue  of  such 
freight  to  be  paid  upon  delivery  of  the  homeward  cargo 
at  the  place  of  destination.  Now  there  can  be  no  doubt 
that  it  is  competent  to  parties  to  stipulate  for  part  pay« 
ment  of  the  freight  before  it  can  be  known  whether  any 
f  fireight  will  accrue  or  not     And  have  they  not  so  stipu- 

lated by  this  charter-party  ?  If  it  was  intended  that  what 
was  advanced  at  Maranham  should  be  returned  in  the 
>  event  that  has  happened,  the  parties  might  have  provided 
for  it  by  .tbeir  contract  That  this  question  has  not 
yet  come  before  the  courts  can  only  be  aocovnted  for 

by 
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by  supposing  that  persons  have  not  been  advised  to  at*         1815. 
tempt  the  question,  because  undoubtedly  there  must        -— 

,  ,  1      /-  ,  .  ^«  SlLYAL« 

have  been  many  cases  before  this,  in  which  the  parties  agahm 
have  stipulated  for  a  payment  of  freight  in  advance; 
indeed  such  cases  are  very  common,  and  it  must  very 
often  have  happened  that  the  ship  has  not  arrived. 
And  what  has  happened  still  more  often,  is  that  wages 
have  been  stipulated  for  and  paid  in  advance  at  a  par- 
ticular period  of  the  voyage,  which  is  similar  to  the  pre- 
sc*nt  case,  and  yet  I  believe  no  action  has  ever  been 
brought  to  recover  back  such  wages  irom  those  capable 
of  paying,  on  the  ground  that  no*  freight  was  earned, 
and  therefore  wages  were  never  due.  It  is  impossible 
to  consider  this  as  a  loan  of  money,  because  of  the  ex- 
ception by  which  it  is  mode  free  from  interest  and  com- 
mission, and  because  also  ^<  the  residue  of  such  freight" 
is  made  payable  upon  the  ship's  arrival.  This  covenant, 
therefore,  must  be  understood  as  a  covenant  for  the 
pa}rmeut  of  the  freight  in  different  modes,  some  part  of 
it  upcm  tl}e  arrival  of  the  ship  at  Maranhamy  and « the 
rest  to  abide  the  contingency  of  the  ship's  return  to  her 
port  of  destination.  It  is  clear  therefore  the  plaintiff  iA 
not  entitled  to  recover. 

Batlet  J.  Wherever  there  is  an  eicpress  stipulation 
thol  the  party  who  is  to  be  entitled  to  freight^hall  be 
paid  any  portion  of  it  in  advance,  there  ought  also  to 
be  an  express  stipulation  that  the  party  paying  it  shall 
be  entitled  to  recover  it  back,  if  freight  be  not  earned^ 
if  such  be  the  intention  of  the  parties  to  the  instrumenL 
For  widfout  some  provision  of  that  sort  how  are  we  to 
raise  a  new  implied  contract  to  that  effect  ?  It  seems 
clear  that  the  parties  to  this  instrument  have  stipulated 

for 
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18 1 5.  for  a  partial  payment  in  advance  by  way  of  freight  and 
"""""^  not  as  a  loan ;  for  after  settling  the  amount  and  rate  of 
figainst  freight  to  be  paid  for  the  voyage  out  and  home^  they 
stipulate  that  such  freight  shall  be  paid  as  follows,  that 
is,  the  outward  freight  to  Maranhami  and  as  much  cash 
as  should  be  necessary  for  the  ship's  disbursements  in  Ma- 
ranham^  to  be  advanced  by  the  freighter  when  required, 
free  from  interest  and  commission  at  the  current  ex- 
change of  the  place,  and  the  residue  of  such  freight  on 
the  delivery  of  the  homeward  cargo.  Therefore^  taking 
the  whole  of  the  clause  together,  it  seems  to  me  that 
this  pajrment  is  to  be  considered  as  a  payment  of  so 
much  of  the  freight  in  advance.  And  if  that  be  80» 
upon  what  ground  is  it  to  be  recovered  bade  ?  It  is 
su^ested  as  a  ground,  that  the  freight  hal  failed  by 
the  non-perfermance  of  tlie  voyage,  and  thus  the  plain- 
tiff has  derived  no  benefit  from  it;  but  what  benefit  has 
the  defendant  derived  ?»  He  also  has  lost  as  well  as  the 
plaintiff,  and  the  question  is,  whether  he  is  to  bear  a 
farther  loss.  Now  in  order  to  maintain  money  had 
and  received,  it  is  in  generid  incumbent  upon  the  plain- 
tiff to  shew  that  the  defendant  has  money  of  the  plaintiff 
which  in  equity  and  good  consdoice  he  ought  not  to  de- 
tain from  him.  But  here  the  question  raised  is  not  whe* 
ther  the  defendant  has  money  which  he  ought  not  to  de- 
tain, but  whether  out  of  his  own  money  he  shall  be  bound 
to  make  good  that  which  the  plaintiff  has  lost.  It 
seems  to  me  that  the  defendant  shall  not  be  so  bound. 

Dampier  J.  It  has  been  argued  upon  the  words  of 
this  diarter-par^,  that  <^  as  much  cash  as  may  be 
fiMind  necessary  for  the  vessel's  disbursements  in  Maran* 
hmmf  to  be  advanced  by  the  plaintiff  to  the  defendant," 

14  imports 
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imports  a  loan  of  money,  and  not  a  payment  of  freight  1 8 1 5 . 
And  if  those  words  stood  alone^  and  unexplained  by  the  _""*; 
0&er  part  of  the  clause,  I  should  have  thought  they  ^  against 
might  have  been  subject  to  such  a  construction.  But 
taking  the  whole  clause  together  I  think  it  is  not  so. 
It  stipulates  for  the  payment  of  such  freight^  that  is, 
the  outward  and  homeward  freight ;  the  outward  freight 
and  so  much  cash  as  should  be  necessary  for  the  ship's 
disbursements  in  Maranham  to  be  advanced  at  the  cur- 
rent exchange  of  the  place ;  and  then  it  adds  that  the  red* 
due  rf  such  freight  shall  be  paid  on  the  delivery  of  the 
cargo.  So  that  it  cont^nplates  the  whole  as  freight ; 
and  beside^  the  exemption  from  interest  and  commission 
tends  to  shew  that  it  was  not  a  loan.  I  think  it  impos- 
able  therefore  upon  the  whole  of  this  clause  to  consider 
this  payment  as  a  loan.  Then  the  question  is,  whether 
freight  eo  nomine  may  not  be  stipulated  to  be  paid  in  ad- 
vance; and  upon  that  I  think  there  can  be  no  doubt  that 
it  may.  As  little  doubt  exists  in  my  mind  that  this  is  a 
stipulation  of  that  nature  to  pay  a  portion  of  the  freight 
in  advance,  and  it  does  not  ^pear  that  there  is  any  co- 
venant that  the  party  shall  recover  it  back  in  the  event 
of  fright  not  being  earned.  Ther^re  it  does  not 
seem  to  me  that  the  defendant  has  received  money 
which  he  keeps  against  good  conscience.  And  if  so 
the  plaintiff  is  not  entitled  to  recover. 

Judgment  of  nonsuit 
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J'rt/ijii.       ^^^  ^^^^  against  The  Inhabitants  of  MortoW. 

^rta^bliih  a*sct-     T  T  ^^^  appeal  against  an  order  of  two  justices  for  the 
tlcment  by  removal  of  Elkana  Ayhroyd^  his  wife  and  children^ 

apprenticeship, 

it  was  proved  from  the  township  of  Ha'iwrth  to  the  township  of  Moi'" 

ture  was  only  ton^  the  scs&ions  for  the  West  Riding  of  York  confirmed 

thrt*''^  ^o*n  a  t.""^  ^^^  order,  subject  to  the  opinion  of  this  Court  upon  the 

plication  to  the  foUowinff  case: 

paui'Cr,  who  ^ 

was  then  ill  Tlic  pauper  EUcaiiu  served  one  Boadley  as  an  ap« 

afterwards,  to  prenticc  for  several  years  in  Morton*     The  indenture 

brcomront*  he  ^^^  "^^  produced,  but  in  order  to  shew  that  the  service 

declared  that  y^^  performed  under  an  indenture  duly  executed,  and 

when  the  in-  *  ^  j  ^ 

denture  expired  that  duc  diligence  had  been  used  to  discover  it,  the 

it  wa»  given  to 

him,  and  he  township  of  Haworth  called  a  witness,  who  proved  that 

since;  and  it  having  heard  that  the  pauper  had  the  indenture,  he 

thulnqo?^^*  went  to  him  to  inquire  what  had  become  of  it     The 

was  made  of  pauper,  who  was  then  very  ill  and  died  soon  after- 

thc  cxecntriz  of   '^      *     '  ^ 

the  master, who  wards,  declared  that  when  the  indenture  expired  it  was 

iaid  that  she  ^  ^  ...  . 

knew  nothing    given  to  him ;  that  he  had  it  in  his  possession  after  the 

aboBt  it  I  Held  ..  -.  -i.iii,  .. 

-  that  this  proof    expuration  oi  the  apprenticeship,  but  had  burnt  it  long 

was  sufficient         .  -   •        •^    r  tj.  1  11 

to  let  10  parol  «ince,  couceivmg  It  ot  no  use.  It  was  also  proved  by  a 
ronunuof  tllr.  w»i»e^  ^  ^^^  execution  of  the  indenturei  that  there  was 
iodcntiire.  Q^jy  one  part  executed.  Proof  was  also  given  that  in- 
quiry had  been  made  of  the  daughter  and  sole  executrix 
of  the  master,  and  that  she  had  answered  that  she  knew 
nothing  about  it,  but  no  evidence  was  given  of  any 
search  having  been  made  by  any  one,  either  amongst 
the  papers  of  the  master  or  those  of  the  pauper.  It 
was  objected  by  the  township  of  Morton  that  sufficient 
search  had  not  been  proved  to  have  been  made,  or  due 
diligence  used,  to  find  the  indenture.    The  sessions 

IS  over- 
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oveiTuled  the  objection^  and  the  township  oi  Haworth 
then  gK9e  parol  evidence  of  the  due  execution  and  con- 
tents of  the  indenture}  and  of  the  service  under  it  And 
the  quesdoa  now  made  was,  whether  there  was  sufficient 
proof  of  the  km  to  let  in  this  parol  evidence. 


1815. 

The  KiKo 

agatnit 

The  Inhabit 

tanU  of 


J.  JVUUam  and  E.  AUterson^  who  opposed  the  order 
of  seasaoDii  and  were  called  upon  by  the  Court,  con? 
tended  there  was  not ;  for  thf^t  independently  of  die 
declarations  of  the  pauper,  which  ought  qot  to  have 
been  admitted,  the  only  evidence  was,  that  inquiry  had 
been  nifide  of  the  execiitrix  of  the  master,  who  said 
she  knew  nothing  about  it,  whilst  all  search  was 
n^fUived  among  the  papers,  where,  if  the  Indenture 
existed,  it  ^ould  mrfurally  be,  Granting  that  the 
dedar^itioiia  of  the  pi^uper  were  evidence  so  fiur  as  tq 
shew  that  he  h&d  not  the  {nd^tur^  which  h  th^ 
utmost  that  they  could  be,  still,  without  reasonable 
evidence  of  die  loss  of  the  indenture,  parol  evidence  of 
its  contents  oiight  not  to  haye  been  admitted,  And 
lUs  Vt  Casikion  ^a)  decided  thi^t  an  inquiry  of  the 
representative  pf  %he  master,  and  an  miswer  given  by 
her,  such  as  is  stated  in  this  case^  was  insufficient 
evidence  of  the  loss.  Here,  therefore,  for  want  of  i^ 
sufficient  search,  the  proof  was  defective  to  let  in  parol 
evidence  of  the  ^ontent^, 


I^ord  EixvNBOROUaH  C.  J.     The  making  search^ 
and  vwag  due  diligence,  are  terms  applicable  to  some 
k|K>wn  or  probable  place»  or  person,  in  respect  of 
wtiicli  diligence  faay  be  usedt     If  n^^hfit  the  pauper 


Vol.  IV, 


said. 


Monro  If. 
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18x5.        said,  when  he  was  inquired  of,  was  not  admisnble^ 
~        then  the  indenture  is  not  traced  into  his  hands,  and 

The  Kino        ,    .         ^  «•  .         1  .1 

(gainst        being  functus  officio,  there  was  no  particular  reason 
unu  o^r        ^^by  it  should  be  with  him.     If,  on  the  other  hand^ 
what  he  said  was  admissible,  then,  although  it  may  not 
amount  to  proof  of  the  fact  that  the  indenture  was  de- 
stroyed by  him,  yet  it  may  be  so  far  evidence  as  to 
afford  a  reason  why  farther  search  was  not  made  with 
him.     Suppose  this  had  been  an  inquiry  ^f  a  merchant 
for  some  oommercial  purpose,   and  he  had  given  a 
similar  answer,  would  it  not  have  been  sufficient?    It 
is  like  a  non-production  upon  request,  and  the  party 
accounts  for  it.     Not  that  I  mean  to  pronounce  that 
this  was  evidence  of  the  fact  of  the  indenture  having 
been  burnt  by  the  pauper;  though  there  might  be  some 
ground  for  saying  that,  as  the  pauper  was  perfectly  free 
from  all  interest,  he  had  no  bias  to  make  the  declar- 
ation he  did.     But  without  giving  it  such  an  effect,  it  is 
evidence  that  such  information  was  obtained  as  pre- 
cluded the  necessity  of  any  farther  search  in  that  quar- 
ter, and  discharges  the  parties  of  any  laches  in  not 
makuigit. 

Le  Blanc  J.  In  Bex  v.  Castleton  there  was  proof 
of  the  existence  of  one  part  of  the  indenture;  it  was 
traced  into  the  possession  of  a  particular  person,  and  no 
farther  proof  was  given  to  shew  what  had  become  of  it. 
Here  is  no  proof  that  the  instrument  ever  existed  ia 
the  possession  of  the  pauper,  unless  his  declaration  is 
to  be  taken  as  evidence;  and  if  it  is,  we  find  him  de- 
claring in  the  same  breath  that  it  no  longer  existed* 
Then  follows  the  application  to  the  executrix  of  the 
master,  and  her  answer  is,  that  she  knew  nothing  about 

16  it. 
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it    It  seems  to  roe,  therefore,  that  this  evidence  shewed        1815. 
that  the  parties  had  used  reasonable  diligence,  and  that        •>— 

,  .  .  1-1  'Tl.e  Kino 

there  is  nothing  in  the  objection :  and  I  am  a  attic  sur-        a^aimt 
prised  that  the  Sessions  should  have  thought  this  a  fit       tants  of 

•  •     .  #.  '  -  Morton. 

sucgect  for  a  case. 

Bayley  J.  Application  has  been  made  to  all  parties 
likely  to  have  or  know  any  thing  of  the  instrument,  and 
no  trace  of  its  existence  is  obtained.  Suppose  there 
had  been  a  dozen  places  at  which  it  might  possibly  have 
been  traced,  would  it  not  have  been  enough  to  make 
mquiry  at  each,  or  must  the  parties  have  insisted  on 
making  search  at  each  ?  In  Rex  v.  Castleton  the  in- 
denture was  traced  into  the  hands  of  an  individual, 
who,  upon  inquiry  made,  did  hot  say  that  she  had  not 
got  it,  but  only  tliat  she  could  not  find  it. 

DampierJ.  The  answer  given  to  the  inquiry  in 
Rex  V.  Castleton  was  a  reason  why  the  party  should 
have  proceeded  to  make  farther  search,  because  it  was 
proved  that  the  indenture  once  existed  in  the  hands  of 
the  individual,  and  she  did  not  say  that  she  had  it  not, 
but  only  that  she^could  not  find  it.  But  here  the 
reason  is  all  the  other  way;  for  when  the  pauper,  by 
whose  information  alone  the  parties  were  acquainted  with 
his  having  had  the  instrument,  at  the  very  same  time 
declared  that  it  was  burnt,  why  should  they  go  on  to 
search  among  his  papers?  This  evidence,  therefore, 
affi>rdfl  a  reasonable  ground  for  not  pursuing  their 
search  with  the  pauper,  whereas  the  evidence  in  Rex  v» 
Castleton  shewed  that  a  &rther  search  was  necessary, 

Order  of  Sessions  confirmed. 

Scarlett  was  in  support  of  the  order. 
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April  Z9th. 

An  order  for 
the  remoTal  of 
a  married  wo- 
man (not  »tat« 
ing  her  to  be 
such)  and  her 
children  to  T.f 
atljadging  th^t 
the  lawful  set- 
tlement of  her 
and  her  chil> 
dren  is  in  T.^ 
was  held  welf 
without  ad- 
judging that  T. 
was  her  hus* 
band's  settle- 
ment ;  and 
proof  by  Ihe 
mother  of  the 
husband  that 
he  gained  a 
settlement  in 
T.  by  hiring 
and  serrice  was 
held  sufficient 
without  calling 
the  husband, 
although  it  ap> 
peared  that  he 
was  to  this 
country. 


The  King  agaifist  The  Inhabitants  of  Yspyttt. 


T  j  PON  appeal  against  an  order  of  two  justices, 

moving  Arnie  Williams,  her  dau^ter^  and  sen^ 
firom  Llandymog  to  YsptfUy,  in  the  county  of  Denbigh^ 
the  Sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case  : 

The  pauper  Anne  is  the  wife  ofGriffiik  Williams,  a  sol- 
dier in  His  Majesty's  service  at  Woolwich.  The  mother  of 
Griffitk  the  husband  proved  that  be  gained  a  settlement 
about  1 1  years  ago  in  Yspt/ttt/y  by  hiring  and  service, 
and  that  he  had  not  to  her  knowledge  gained  a  settle- 
ment elsewhere.  This  was  the  only  evidence  to  prove 
the  settlement  of  the  husband,  or  of  the  paupers,  and 
no  attested  copy  was  produced  of  the  husband's  exa- 
mination upon  oath,  pursuant  to  the  statute  54  6. 3. 
c.  25.  5. 69.,  or  any  other  statute.  The  case  set  forth, 
the  order  of  removal,  which  was  for  the  reihoval  of 
Anne  Williams^  {not  stating  her  to  be  the  wi/e  qfang  one,) 
Jane  her  daughter,  aged  three  yea|p,  and  Crriffiih  her 
son,  aged  two  years ;  adjudging  that  the  lawfiit  settle-* 
ment  of  the  said  Afine  and  her  children  (not  that  th# 
settl^nent  of  her  husband)  was  in  Yspyt^.  - 


Peakey  m  support  of  the  order  of  Sessions,  relied  Oft 
JZfiT  V.  Bucklebun/  [a\  to  shew  that  the  order  was  w^ 
enough  in  point  of  form,  although  it  did  not  state  that 
Ysp^ty  was  the  settlement  of  the  husband. 


(«)  xT.^.  164* 


Gum^^ 
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Vktnujfj  contr^  took  another  objection,  viz.  that  the 
evidence  of  the  mother  to  prove  the  settlement  of  the 
don,  when  it  appeared  the  son  himself  m^ht  have  been 
called  to  prove  it,  was  not  the  best  evidence. 

Lord  Ellenbobough  C.  J.  If  the  respondent  parish 
prove  enough  to  launch  a  prima  facie  case  of  settle* 
ment,  is  it  necessary  that  they  should  prove  more? 
Must  they  go  on  to^l  witnesses  at  the  hazard  of 
having  that  which  is  already  proved  defeated  ?  As  to 
the  objection  upon  the  form  of  the  order,  it  is  stated 
chat  it  is  the  wife's  settlement,  and  the  medium  through 
which  she  became  settled  there  need  not  be  stated,  (a) 

Per  Curiam^  Order  of  Sessions  confirmed. 

« 

(«)  See  Xex  v.  Bibber  f^aUoUt  Burr,  £•  C 162. 
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rX)VENANT  by  the  plaintiff  as  devisee  of  Eichard  CoTenantlies 

V^  ,     ,  by  devisee  of 

ISngdan  /  and  the  plaintiff  declares  that  by  inden-  lands  in  fee 

tares  of  lease  and  release  of  the  i  ith  and  izth.of  May  nant  made  by 

1780,  the  defendant  conveyed  to  jR.  Kingdon  in  fee  a  the^"e&tator?to 

fourth  part  of  certain  lands  therein  particularly  de-  ^nt^nvl^ed' 

^scribed,  with  a  proviso  ibr  redemption  upon  payment  ^^  ^"*'' '"  ^"» 

•of  450/. ;  and  that  the  defendant  covenanted  for  him-  >nt  was  law. 

-aelfy  his  heirs,  executors,  and  administrators,  with  A  and  had  a  good' 

^Kingdon,  ifaat  he  the  defendant  was  at  the  time  of  the  vfy^Vc^for 

^ecution  of  the  indenture  seised  of  and  in  the  pre-  "nsSirt'he 

land,  and  tho* 
broken  in  the 
liletiiDe  of  tettfttor,  is  b  amtinoing  breach  in  the  time  of  the  derlfeey  and  it  is  sufficient 
to  allege  for  daman  that  thereby  the  lands  are  of  Icsi  vakic  to  t|ie  de?is6e|  and  that  he  if 
-prercoteci  from  seuing  theifi  fo  advatttageoutly. 

E  3  discs 
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1815.  mises  of  a  good  and  indefeasible  estate  of  inheritance  ili 
"""^  fee-simple ;  and  that  he  had  good  right  to  convey  the 
rgaittit  same  to  R»  Kingdan  and  his  heirs ;  and  then  the  plain* 
tiff  avers  that  i2.  Kingdofij  on  the  3d  of  Menf  i79i» 
duly  made  his  will,  &C.9  and  thereby  devised  the  same 
premises  to  her  in  fee,  and  died  seised,  and  that  she 
(the  plaintiff)  entered  into  the  premises,  and  became 
and  was  and  continually  hath  been  possessed  thereof^ 
and  seised  of  and  entitled  to  all  such  estate  and  interest 
of  and  in  the  same  as  R*  Kingdan  had  in  his  HfainH!^ 
and  at  the  time  of  his  death,  and  assigns  for  breach^ 
1st,  That  the  defendant,  at  the  time  of  the  executioii 
of  the  indenture,  was  not  seised,  &c. ;  2dly,  That  be 
had  not  good  right  to  convey  to  JR.  Kingdon  and  his 
heirs,  &c.  And  so  the  plaintiff  says,  that  by  reason 
thereof  the  premises  are  of  much  less  value,  to  wil^ 
'  less  by  2000/.  to  the  plaintiff  than  they  otherwise  would 
be^  and  that  she  hath  not  been  able  to  sell,  and  hath 
been  prevented  and  hindered  from  selling  the  same,  for 
so  .large  a  price  or  so  beneficially  and  advantageously 
as  she  otherwise  might  have  done.  And  so  she  suth 
that  the  defendant  hath  not  kept  his  covenant  so  made 
with  R.  Kingdon^  but  to  keep  the  same  with  JS.  jfiji^- 
ion  in  his  lifetime,  and  the  plaintifl^  since  his  death, 
hath  wholly  refused. 

Demurrer  assigning  for  cause,  ist.  That  it  appears 
by  the  declaration  that  the  supposed  breaches  of  cove- 
nant therein  assigned  were  committed  in  the  lifetime 
of  R.  K.y  before  the  plaintiff  had  any  estate  or  interest 
in  the  premises ;  and  also»  that  it  does  not  a{>- 
pear  by  the  declaration  that  R.  K.  was  at  any  time  dis* 
turbed  or  interrupted  in  the  enjoyment  of  the  premises 
by  the  defendant  or  any  other  persouj  or  sustained  or 

could 
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Goold  have  sustained  any  damage  by  the  same  sup-        1815. 
posed  breaches  of  covenant  or  either  of  them,  and  also      ^ 
fur  that  it  is  not  alleged  that  the  plamtiff  hath  at  any       jgainst 
time  mnce  the  death  of  A  IL  been  interrupted  or  dis* 
tnrbed  in  the  enjoytrient  of  the  premises,  or  any  part 
thereof  or  hath  sustained  any  damage  from  the  sup- 
posed breaches  of  covenant  or  either  of  them ;  and  also 
that  it  does  not  appear  that  any  person  hath  refused  to 
porchase  the  premises   on  account  of  the  supposed 
breaches  of  covenant^  and  also  that  the  allegations  that 
the  premises  are  of  much  less  value  than  they  otherwise 
would  be^  and  that  the  plaintiff  hath  not  been  able  to 
adly  and  hath  been  prevented  and  hindered  from  selling 
the  same  for  so  large  a  price  or  so  beneficially  and  ad- 
vantageously as  she  otherwise  might  have  done,  are  too 
general,  and  do  not  give  the  defendant  sufficient  notice 
of  the  supposed  damage* 
Joinder^ 

Giffbrif  in  support  of  the  demurrer,  contended,  is^ 
That  the  plaintiff  could  not  have  this  action  by  reason 
that  the  breach  was  incurred  in  the  lifetime  of  the  de- 
visor; whereas  the  devisee^  who  is  but  assignee  of  the 
land,  can  only  have  covenant  for  a  breach  incurred  in 
her  own  time ;  adly.  Granting  that  the  plaintiff  if  she 
had  shewn  suflScient  special  damage,  might  have  main- 
tained this  action  ;  yet  here  she  bas^  not  shewn  it.  ist, 
It  has  ahready  been  resolved  in  this  case  (a),  that  the 
action  does  not  lie  £>r  the  executrix;  the  reason  of 
which  is,  that  this  being  a  covenant  real,  m  order  to 
entitle  the  executrix  there  must  be  both  a  breach  and  a 

(«)  JCiti^don  T.  Nottie^  •nte,  toL  I  3^5. 

E  4  damage 


id  CASES  iir  EASTER  lERM 

damage  in  the  lifetimeof  the  testator,^  was  die  case  of 

Lucy  v.  Levington  (a)^  otherwise  it  shall  go  to  the  heir  or 

^aimt        Ihe  assignee  of  the  land ;  whence  it  may  at  first  seem  as 

Bottle* 

if  the  devisee  in  this  case,  being  assignee  ought  to  have 
the  action.  But  if  the  breach  be  in  the  testator's  lifetimes 
it  is  not  capable  of  being  assijjnea ;  the  covenant  in* 
deed  will  pass  with  the  landi  but  .not  die  breach  of 
it  (&)';  tod  if  the  breadi  cannot  be  asajgncd,  bow  sbilU 
the  plikintiff  as  assignee  m&intain  covenant  ?    Now  ibait 
the  covenant  was  broken  in  Ihe  testator's  lifetime  js 
plain  from  Sftep*  Touch.  170.,  which  say^  <*  thatrif  on^ 
doth  covenant  that  he  is  lawfully  seised  in  fee»  cr  that 
he  hAth  ti  good  estate  &a  and  he  hath  iiot»  in  4us 
tase  the  coVenAAt  is  broken  as  soon  as  it  is  made." 
And  thoi^h  in  IGngv.Joues(v)  the  heir  was  allowed 
to  maintain  icovenant  ttpon  a  breach  inctirred  mih  the 
ancestor,  yet  that  was  because  the  heir  represents  fjte 
ancestor  in  respect  of  land,  as  the  executor  does  in  re- 
spect of  personalty^  and  therefore  what  the  ancestor 
might  have  the  heir  diall  have:  but  that  is  diffinrent 
with  the  assignee.    Besides,  in  that  vase  the  ultimate 
damage  was  sustained  in  the  time  of  the  heir,  and  w$b 
specially <  alleged,  najuely,  diat  the  heir  was  .evicted: 
but  here  nothing  is  idlfged  for  damage^  which  mjght 
not  have  been  alleged  in  the  testator's  lifetoiQ;  theia- 
fere  upon  the  second  ground  ^ko  the  .plaintiff  is  not 
tDtitled  to  maintain  this  gction. 

Lord  &u&NboRouiBa  C.  <X  ^tbe  rule  with  vespeet 
to  the  executor's  r^ht  to  sue  upon  breaches  of  contvaet 
made  with  lihe  testator  wtts  oonsidend  ^kt  At  Snmet 


fa)  2  Lev.  i6,  z  P'enfr.  1 75. 45.  C.       (i)  LcwiS  r.  St^t,  Cn,  Cgr,  865. 
if)  s  ToKiU,  41^.    I  Marsb.  It.  Z07.  S.  C. 

'  case 
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case  of  Kingdon  v.  NMU  as  subject  tfX  some  qualifica- 
tion; and  ia  a  still  more  recent  case  (a),  it  was  con^ 
sidered  timt  be  could  only  recover  in  respect  of  such  .  u^Mut 
breach  as  was  a  damage  to  the  personal  estate.  But 
here  the  covenant  passes  with  the  land  to  the  devise^ 
and  has  been  broken  in  the  time  of  the  devisee;  for  so 
long  as  the  drfendant  has  not  a  good  tide,  there  is  a 
a  continuing  breach ;  and  it  is  not  Uke  a  covenant  to  do 
an  act  of  solitary  performanoe,  which,  not  being  done, 
the  covenant  is  broken  <mce  for  idl,  but  is  in  the  nature 
of  a  covenant  to  do  a  thing  toties  quoties,  as  the  exi- 
gency of  the  case  may  requireb  Hero,  according  to  the 
letter,  there  was  a  breach  in  the  testator's  lifetime;  but 
aocofding  to  the  spirit,  the  -substantial  breach  is  in 
the  time  of  the  devisee,  Sat  she  'has  fh|M>y  lost  the 
fruit  of  the  covenant  in  not  being  able  to  dispose  of 
the  estate. 

Xe  BiiANOi  J.  If  the  covenant  is  to  cease  with  tbe 
breach  of  it,  then^if  it  be  broken,  .and  the  covenantee 
die  immediately  after,  the  covenant  will  be  gone ;  and 
yet  I  the  iiyucjr  arising  from  the  iH'each  would  accrue 
altogether  ■  to  the  devisee. 

J>kkteiXB  J.  Thisis acovenant«whieh>niiis witb  the 
land;  Imt  if  it  may  be  broken  but  opoe,  and  ceases  eo 
instaati  that  it  is  broken,  how  can  iit  be  a  covenant 
"which  nms  widi.the  land? 

JPer  Ctmmj  Judgment^  for  Uie^PlaiAtifF. 

iBflg^  1VB8  toi  htsve  aigued^  Ibr  die  plaintiC 
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friiay,  Fenny,  Oil  the  DetDise  of  John  Collings^ 

agatnst  Ewestace. 

Derise,  ist.  to       TQHN  COLLYEB  being  seised  in  fee,  &c  by  hi» 

my  wife  all  my    t/  °  '  ^ 

goods,  &c.  to  will  devised,  "  First,  To  bis  wife  all  his  household 

er  and  her 

hcirc,  also  three  goods,  &c  to  her  and  her  heirs  for  ever;  also  be  gave 

to  her  and  her  to  his  wife  tbree  cow-oommons  to  her  and  ber  heirs  for 

nyll^nV''  ever;   adly.  To  his  two  nephews,  Jokn  and  TAamas 

'^iLw  of  uid''  CoUi^s^  all  that  piece  of  land  called  PriesOands^  also 

called,  8cc.,also  be  gave  to  bis  nephews  «7.  and  71  Collitigs^  all  that  piece 

to  my  nephews  o  «r 

all  that  piece  of  of  land  Called  Longlandf  to~  be  equally  divided  between 

ms  tenants  in  them  as  tenants  in  common,  and  to  their  several  hein 

toTh!J?r"icrcral  ^^^  assigns  «for  ever :  "  3dly,  (be  devised)  /  give  unio 

si^ns  for*c**r  •  ^  nepheoD  John  Collyer  all  that  mf  house  and  premises  at 

sdly,  **  I  giTe  Pitston,  in  the  occupation  of  R.  Read  /  /  also  give  wUo 

toJ.Calitbat  , 

ny  bouse  and  mf  nepheoD  John  Collyer  all  that  my  land  in  the  parishes 
J  ACBo  rive  to  ^  Pidlcstou  and  Aubury,  tn  the  occupation  qfi.  Tomp- 
land  in  P.  tfif^R.  hlns,  to  him  my  said  nephew  John  Collyer,  his  heirs  and 
*nt^^i"ns%*  assigns  Jbr  eoer^  4thly,  He  gave  to  his  brother  F.  Ckir 
ever  ;*'  Held  ^^  one  shilling  a-week  for  bis  life,  for  the  payment  of 
a  fee  io  the  which  he  charged  the  house  and  premises  in  the  occo- 
miles  as  well  as  pation  of  IL  Bead*    And  all  the  rest  and  residue  of  his 

real  and  personal  estate  he  gave  unto  his  nephew  J*  Col^ 
lings  and  his  nephew  X  Collyer,  to  be  divided  equally 
between  them,  after  paying  his  debts  and  funeral  ex- 
pences.    And  he  appointed  them  joint  executors. 

The  testator  died,  and  John  CMyer,  his  nq>hew  and 
also  his  heir-at-law,  £ed.  And  upon  a  case  reserved 
at  the  trial  of  this  gectment  for  the  house  and  premiaet 
at  Pitston,  the  question  was, .  what  estate  J.  Collyer  took 
under  the  devise.    If  ibe  Court  should  be  of  opinion 

that 
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that  he  took  only  an  estate  for  lifci  then  judgment  to         1815. 
be  entered  for  the  pIainti£P  for  a  moiety  of  the  premises ; 
if  they  should  be  of  opinion  that  he  took  an  estate  in        ^^^* 
fee,  then  judgment  to  be  entered  for  the  defendant. 

Preston  argued  that  he  took  but  an  estate  for  life. 
And  that,  he  said,  was  the  plain  construction  of  the 
3d  clause  of  this  will,  which  contained  two  separate 
and  independent  branches  of  devise ;  whence  it  followed 
that  the  words  of  inheritance  in  the  last  branch  were  to 
be  confined  to  that  branch,  and  not  taken  to  enlarge 
the  devise  in  the  first  branch.     And  there  can  be  no 
reason  for  joinhig  the  two  branches,  because  both  are 
perfect  and  sensible  in  themselves ;  and  the  word  alsOf 
with  which  the  second  branch  is  commenced,  rather 
denotes  a  disjunctive  than  a  copulative ;  or,  according 
to  the  opinion  of  the  Court  in  Spirt  v.  Bence  (a),  **  it  is 
no  more  than  the  word  andj  and  shall  not  extend  to 
the  quantity  of  the  estate,  but  to  the  clause  following." 
And  therefore  where  the  devise  ran  thus :  ^*  Item,   I 
give  to  my  son  H.  my  pastures,  also  I  will  that  all 
bargains,  &c«  which  I  have  from  N.  B.  my  son  JFf.  shall 
enjoy  and  his  heirs  for  ever,"  &c. ;  it  was  held  that  !£• 
should  have  but  an  estate  for  life  in  the  pastures.     80 
in  HopemeU  v.  Acland  {b\  where  the  devise  was,  <*  Item^ 
I  devise  my  manor  of  B.  to  A.  and  his  heirs.    JKan,  I 
devise  all  my  lands,  tenements,  and  hereditaments  to 
the  said  A. :"  it- was  contended  that  the  item  conjoined 
the  sentences,  and  carried  on  the  testator's  intent  to 
give  the  like  estate  in  the  laads,  tenements,  and  here- 
ditaments, as  was  before  expressed  in  the  precedent 

(a)  Cro,  Car.  368.  (h)  t  Saik.  S39. 

soitence. 
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1 81 5.       sentence.    But  per  Trevor  C.  J*  **  Item  is  an  usual  Word 
-  -'  -         in  a  will  to  introduce  new  distinct  matter;  therefore  $, 

Fknnt  1  »        •  1         , 

t^ainst  clause  thus  introduced  is  not  influenced  by,  nor  to  in- 
fluence, a  precedent  or  subsequent  sentence  unless  it  be 
of  itself  imperfect  and  insensible  without  reference; 
therefore  not  here,  where  both  clauses  are  perfect  and 
sensible.'*  Which  reasoning  of  Trevor  C.  X  is  very 
material  to  fhe  principal  case,  and  may  also  serve  as 
an  answer  to  what  fell  from  Lord  Hardmcke  in  Cheese" 
man  v.  Partridge  (a).  So,  in  J)oe  v.  JVright  (i),  a  deviae 
*<  to  J.  W.  of  all  his  lands,  freehold,  copyhold,  and 
leasehold,  in  A. ;  also  to  c/^  ^  of  all  his  estate^  free* 
hold  and  copyhold,  in  B. ;''  was  held  to  be  a  life-estate 
only  in  the  lands  in  A*i  for  that  the  two  clauses  could 
not  be  connected. 

Lord  Ellenborough  C.  J.  Undoubtedly  if  these 
he  nothing  in  the  context  to  connect  the  di£fevent 
^uses  of  a  will  together,  they  must  be  taken  sepa^ 
rately;  but  does  not  the  arrangement  .in  this  will  point 
out  the  connection  which  the  testator  intended ;  namely, 
a  Qumerical  order,  connection,  and  division,  between 
the  several' clauses  of  the  wilL  In  some  of  the  clauses, 
•he  reserves  the  main  sense  Jn  reqieot  of  the  quantum  of 
Interest  to  the  last;  he.says  he  gives  suoh  lands  to  the 
particular  devisee,  and  also  sudillands,  and  then  at  the 
last  he  states  what  the  quantum  of  intarest  is  that  he 
gives.  This  is  a  question  ;for  a  grammarian  jrather  than 
n  lawyer,  or  which  a  0choolmaafter  might  decide  83  wdl' 
as  a  Judge.  If  it  had  ^not  been  for  the  numerical 
tfrengement  there  might  have  been  some  dtffiail^» 

but 
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but  that  removes'  it.    It  seems  deur  from  the  context        1815. 
that  both  in  the  second  and  third  clause  the  testator^        „ 
by  reserving  to  the  close  of  the  entire  sentence  the     ^  against 
words  of  limitation,  meant  to  accumulate  and  compre- 
hend within  those  words  all  that  he  had  disposed  of 
in  the  preceding  parts  €i  the  sentence.    Therefore  it 
appears  to  me  that  J.  CcUyer  took  under  this  deyise  an 
estate  in  fee. 

Le  Blanc  J.  I  think  the  numerical  divisions  clearly 
^ew,  that  by  the  phraseology  which  the  testator  haa 
used  both  in  the  2d  and  3d  clauses,  he  meant  to  de* 
scribe^  first  the  persons  and  the  property  which  were 
the  subject  of  his  devise,  and  to  wait  until  the  end  Ca 
pomt  out  the  estate  he  devised. 

Batley  J.  According  to  tlie  argument  for  the 
plaintifT,  the  two  CoUing^s  named  in  the  zd  clause 
would  take  only  a  life^estate  in  PriestlandSf  but  a  fee  in 
the  other  land. 

Per  Curiam^  Judgment  for  the  Defendant 

Slosset  Serjt.  was  to  ^ave  argued  for  the  defendant. 


Dansst  against  Griffiths.  Tueakj^ 

JDICHARD  DANSSY,  the  plaintiff's  father,  being  Dcf ite of  hntf* 
seised  in  fee^  by  his  will,  dated  the  31st  day  of  eMe&t  »n/and 
March  1813,  devised  to  his  eldest  son,  Dansiy  Richard  f/j^^toVl)"^ 

happen  that 
i^  2).  should  £e  and  leave  n»  issue,  then  to  hU  son  H^,  2).  and  his  heirs ;  and  if  he  should 
^t  withoiit  ismc,  then  to  hit  son  Jr  D»  dn* ;    Held  that  ^.  D,  took  an  esute  tail 

Dansijff, 
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1 8 15.        Dansey^  and  his  heirt  forever,  all  his  estates,  lands 

■  houses,  coppices,  tithes,  and  premises,  with  the  manors, 

gainst        S^  (describing  them),  and  all  his  stock  and  personal 

6RiFfxTHi«     property  whatever,  to  enable  him  to  pay  all  his  debts 

and  legacies  before  bequeathed,  but  if  it  should  so  hajH 

pen  that  his  eldest  son  D.  R.  Dansey  should  die  and  leave 

no  issue,  then  he  gave  all  his  aforesaid  manors  and  estates 

unto  his  son  fV,  Dansey  and  his  heirs,  and  if  he  should 

die  without  issue,  then  to  his  son  E.  C.  2).,  and  in  t|ie 

like  cabe  to  his  son  G.  H.  Z)«,  and  in  like  case  to  his  son 

J.  2).,  and  in  failure  of  issue  from  him,  to  the  eldest 

surviving  son  of  his  sister  Mary  Johnson  and  his  heirsy 

&c.     The  testator  died  leaving  the  plainti£^  D*  ILDanm 

sey,  Jbis  eldest  son,  him  surviving. 

The  question  directed  by  the/Master  of  the  Rolls  for 
the  opinion  of  this  Court  was,  what.estate  D.  B*  Dansey 
took  in  the  said  estates  by  the  will. 

Benyon,  for  the  plaintiff,  on  a  former  day  argued  that 
he  took  an  estate  in  tail  general.  And  he  said  the  rule 
was  now  settled,  though  il  had  formerly  been  doubted, 
that  where  lands  of  inheritance  are  devised  to  one^  or  to 
one  and  his  heirs,  and  if  he  die  without  issue,  then  to 
another,  that  is  an  estate  tail;  and  the  reason  is,  that 
the  subsequent  words,  "  if  he  die  without  issue,"  shall 
dther  reduce  or  enlarge  his  estate  to  an  estate  tail  (a), 
because  they  are  supposed  to  be  inserted  in  favour  of 
the  issuer  that  they  shall  have  it ;  and  the  intent  shall 
take  place.  And  the  same  rule  holds  whether  the 
words  he  if  he  die  without  issue,  or  whether  they  be  if 
he  die  and  leave  no  issuer  for  as  to  the  freehold  the 

(«)  See  per  H^iUes  C.  J«,  WUUstR*  3. 
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construction  ahall  be^  if  he  die  without  issue  generalfyf        1815* 
by  which  there  may  be  a/  af^  time  a  failure  of  issue;        ■  ■ 
though  as  to  the  personal  estate  it  is  different,  for  there         t^aitut 
the  same  words  shall  be  construed  to  mean  a  dying 
without  leavifig  issue  at  his  death  s  the  reason  of  which 
difference  in  the  case  of  personalty  is,  in  order  to  sup- 
port the  devise  pver,  which  otherwise  would  be  too 
lemote.    And  for  all  this   he  cited  FoKih  v.  Chap' 
man  {a\    Atkinson  v.  Hutchinson  {b\  Southly  v.  Stone* 

house  (r),  Earl  ^Stafford  v.  Buckley  (ci),  Exel  v.  JVal* 
lace  {e\  Bead  v.  Snell  (/),  Sheffield  v.  Lord  Orrery  {g). 
■  And  though  in  Porter  v^  Bradley  (A)  Lord  Kem/on  ex- 
pressed himself  dissatisfied  with  this  difference  of  con* 
itnicdon,  as  applied  to  the  different  kinds  of  property^ 
saying  that  leaving  no  issue  must  be  restrained  to  leav^ 
ing  issue  at  the  time  of  his  death,  as  well  in  the  case  of 
realty  as  chattel  interests,  and  not  to  mean  an  indefinite 
failure  of  issue,  yet  it  seems  in  a  subsequent  case  (i )  he 
admitted  the  distinction ;  and  in  Crooke  v.  De  Vandes  {k) 

Lord  Eldon  observed  that  the  dictum  of  Lord  Kenyan 
in  Porter  v.  Bradley  went  to  shake  settled  rules  to  their 
very  foundation,  and  thfit  he  had  heard  the  case  of 
torth  V.  Chapman  cited  for  years,  and  repeatedly  by 
Lord  Kenyan  himself,  fu  not  to  be  shaken  (/).  It  is 
true  that  in  Boe  v.  Jeffhy  (m)  a  devise  much  like  )he 
present  was  adjudged  to  be  a  devise  of  the  fee  with  an 
executory  devise  over;  but  that  was  so  adjudged  upon 
the  intention,  as  it  was  collected  fit}m  the  whole  will^ 

(«)  I  P.  W,  663.  W  3  P.  XT.  a6i.  (0  a  Ftt.  6x5. 

(4  TM,  x8a  (0  THl  xio.  (/)  %  Aik.  646. 

il)  3  AOt.  288.  {h)  3  r.ie.  143* 

(i)  Dmiitrj  t.  DattOry,  6  T,  ^.314.  (i)  9  Fts*  90J. 

(ij  See  ii0f  V.  7«ffi7»per  Lord  KeftyM,  7  T,B»S9S* 
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i&i;«  that  the  &ilure  of  issue  intended  by  the  testator  w»  to^ 
'  be  a  fiultire  of  issue  at  the  death  of  the  first  taker,  and 

agama  particularly  so^  because  the  persons  to  whom  the  re^ 
nuinder  over  wa«  gmn  were  then  in  existence  and 
only  life  estates  were  grren  to  them*  But  Temi^  r^ 
Agar  (a)  is  an  ex^prem  deeisioft  that  a  derise  to  a  nutn^s 
S(m  and  his  heirs,  amt  in  ease  his  son  cmd  daagiiir 
sJumUt  both  He  wUhmd  having  amf  child  or  issue,  dien 
orer,  is  an  estate  tail.  And  if  this  construction  wanted 
any  confinnation,  it  mig^t  be  obs^-ved  that  here  the 
limitation  over  is  to  the  next  brother  of  the  devisee^ 
»who  would  be  his  heir  if  he  died  without  issue  {b)f 
which  sbwws  that  the  testator,  trjr  the  devise  to  him 
and  hiff  heirs^  meant  heirs  of  his  body>  because  he 
cottld  not  die  withbut  heirs  so  long  as  his  next  brother 
existed.  And  the  remainder  over  to  the  younger  sons 
are  clearly  estates  tail«  (f ) 

MboUj  caataA,  contended  that  the  plaintiff  took  a  fee 
defeasible  by  the  event  of  his  dying  without  issue  living 
at  the  time  c^fais  death.  And  he  said  that  in  Forth  v. 
Chapman,  and  most  of  the  cases  cited  contra*  where  the 
ffubsequent  word%  on  which  the  remainder  over  was 
lonited,  were  held  to  give  an  estate  tail  to  the  first 
taker,  the  estata  was  limited  to  the  first  taker  inde^ 
finitelyt  and  not,  as  here,  by  words  of  inheritance. 
But  inBae  v.  Jgfirjf,  where  the  estate  was  given  to  the 
flnt  devisee  and  his  heirs  fir  ever,  and  the  remainder 
over  was  upon  fx  dying  and  leaving  no  issue,  which  is 
the  vcrjr  case  at  bar,  the  first  estate  was  adjudged  to  be 
a  fee,  and  the  remainder  over  to  be  good  by  way  of 

(c)  5  AM  s66.  JLngh  n  Jfr«r^ 

u  10  exei 
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executory  devise;  an^  it  does  not  appear  by  that  case        1815. 
that  any  particular  reliance  was  had  upon  the  remain-         -»— 

Danset 

der  over  being  to  persons  in  esse,  and  for  life  only.  _  asainst 
Porter  v«  Bradley  was  a  prior  resolution  to  the  same 
effect;  and  so  in  Doe  v.  Wetton  (a)  the  devise  in  fee  to 
the  first  taker  was  held  not  to  be  restrained  by  the  sub- 
sequent words  to  an  estate  tail.  Tenny  v.  Agar  was 
decided  upon  its  own  particular  intent,  viz.  that  the 
son  should  not  take  such  an  estate,  as  that,  supposing 
him  to  have  died  without  issue,  and  the  daughter  to 
have  lived  and  had  issue,  he  could  have  devised  away 
the  estate  from  the  daughter  and  her  issue  to  a  stranger. 
But  there  is  nothing  inconsistent  in  supposing  that  this 
testator  meant  that  his  son  should  take  a  fee,  because, 
as  far  as  the  issue  is  concerned,  their  interest  would  be 
DO  better  protected  by  giving  him  an  estate  tail ;  but 
the  interest  of  the  remainder-man  will  be  better  pro- 
tected if  he  takes  a  fee  with  an  executory  devise  over; 
beGau3e  he  cannot  bar  the  executory  devise. 

Cur.  adv.  vult. 

The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and 
.have  considered  it;  and  we  are  of  opinion  that  Dansey 
Bichard  Dansey  took  an  estate  in  tail  general  in  the 
estates  under  the  said  wilL 

£lL£NB0R0U6H. 

S.  Le  Blanc. 
J.  Bayley. 
Jpril  25.  1815.  H.  Dampier. 
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1815. 


Tuesday,  Newman,  Exccutrix  of  H.  Newmak,  against 

Newmak. 

i!ind''con°  1^  ^^^^  on  bond,  dated  the  13th  of  May  1780,  for 

ditioDcd  fer  the         i4,ooo/»9  made  by  the  defendant,  son  of  J?.  Newman 

performance  of 

several  things,     the  testator,  to  the  sacid  H.N.i  the  condition  recited 
be^Toid  at  the     that  by  the  will  of  one  JV.  deceased,  the  said  H.  N.  (the 


*erthc  bind'  testator)  had  an  estate  for  life  expectant  upon  the  death 

nay  be  g^  q{^^  Neoman  his  brother,  without  issue  nude,  ki  certain 

for  the  others ; 

as  where  it  was  manors,  lands,  &C.  in  North  and  Semih  Cadbuty  and 

conditioned  to  _,_.-..  _^  __  __ 

pay  money  to  Sporkford  in  the  toJXDty  OX  Somerset^  and  that  the  de- 

vpon^hfcou-  fendant  who  had  married  the  daughter  of  F.  N.  was 

cStc*to°thc"  lemainder-man  in  tail,  and  that  it  had  been  agreed  be- 

obIiifor,and  to  t^een  tlic  said  F.  N.  who  had  no  issue  male,  H.  N,  and 

^irescnt  the  ^ 

obligee's  ton  to  ihe  defendant,  that  a  common  recovery  should  be  suf- 

anceofachurch,  fercd  in  order  to  bar  all  estates  tail,  and  that  fhe  de- 

of  which  be-  fendant  and  H,  N.  had  agreed  that  by  the  deed  tp  lead 

iaTe'^ifh?*  the  usesj  the  estate  o{H.N.  should  be  vested  in  the 

were  then  of  defendant  and  his  heirs,  &c*,  and  that  the  defendant 

age  to  uke  it» 

or  if  not,  to  should  pay  on  or  before  the  X3th  of  December  next  to 

person  who  H.  N-  looo/.,  and  7500/.,  within  six  months  after  the 

senud  to  re!-  death  of  2^.  N^  and  that  in  case  the  benefices  or  livij|g& 

Jii"ofC^^*s  ^^^^  P^^*  churches  of  &k^A  Cadbmy  and  Spark/ord, 

being  qualified  ^^  either  of  them,  should  at  any  time  thereafter  become 

to  take  It,  and  ^  .   .      v. 

to  preKnt  him :  vacant  during  the  joint  lives  of  the  defendant  and  Edwin 

mitting  that  Newman  his  brother,  then  a  minor,  and  iF  at  the  time 

diSn  for  the""  of  such  vacaucy  the  defendant  should  be  entitled  to  the 

^ir**bl?"c's  ^^  '^8^  ^^  presentation,  and  the  said  Edwin  should  then 

sontobesimo-  \^  qualified  to  be  presented  and  admitted,  he  (the  de- 

niacal,  yet  the  ^  '^  '  ^ 

bond  was  good  fendant)  would  present  the  said  Edwin  to  supply  such 

•?the  money,  vacancy,  and  to  be  the  rector  of  the  said  benefice,  or  if 

at 
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At  tbe  time  of  such  vacancy  the  said  Edmn  by  reason  1815.  ^ 
of  nonage  should  not  be  qualified  to  be  presented,  and 
should  not  be  qualified  within  six  calendar  months  next  ^,^^"^ 
after  such  vacancy,  so  that  it  would  be  necessary  for  the 
defendant  to  present  some  other  person  to  prevent  a 
lapse,  then  the  defendant  would  upon  the  request  of  the 
said  EdnctHj  or  upon  notice  in  writing  giv^n  to  the  de- 
fendant by  the  said  Edwins  at  any  time  after  he  should 
be  qualified  to  be  presented  and  admitted,  procure  the 
then  incumbent  to  resign  the  said  rectory  into  the  hands 
of  the  ordinary,  so  that  the  same  might  again  become 
vacant,  and  thereupon  the  defendant  should  present  the 
said  Edwin  to  be  rector :  and  the  condition  was  for  the 
performance  of  these  several  things  agreed  to  be  done 
by  the  defendant.  And  all  tliis  appearing  upon  oyer  of 
the  bond  and  condition,  the  defendant  pleaded  that  be- 
fore and  at  the  time  of  making  the  said  writing  obliga- 
tory F.  N.  was  seised  x)f  the  said  manors,  &c.  to  which 
the  advowsons  of  the  churches  of  Sotdk  Cadbury  and 
Sparkford  respectively  belonged,  &c.,  (as  in  the  condition 
of  the  bond)  and  that  the  agreement  in  respect  of  the 
several  things  agreed  to  be  done  by  the  defendant  was 
fiimouiacal,  whereby  the  said  writing  obligatory  is 
wholly  void.    Demurrer.    Joinder. 

Gaselee  in  support  of  the  demurrer  made  two  points, 
1st,  that  the  condition  for  the  next  presentation  of  the 
obligee's  son  was.  not  simoniacal;  2dly,  that  if  it  was, 
yet  the  bond  was  only  void  for  so  much,  but  was  good 
for  the  residue,  ist,  What  is  laid  down  in  several  of 
the  text  writers,  and  particularly  in  {a)  Cunningham^ 

{a)  Lav  9/Sitimy,  2$.  ^ 

F  2  that 
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f8i5«        that  the  buying  of  the  next  presentation  to  a  church 
"■"""         when  it  is  full,  with  intent  to  present  a  certain  per- 

Nbwman 

agaiH\f  son  when  it  shall  become  void,  and  the  presenting 
of  that  person,  is  an  ofience  within  the  statute^  is  con« 
trary  to  the  authorities,  and  rests  only  upon  an  errone* 
ous  citation  of  the  case  of  Calvert  v.  Parkinson  in 
•N<^>  25.,  whereas  it  appears  from  the  report  of  that 
case  (a)  that  tke  parsonage  was  actually  void  at  the  time 
by  the  death  of  the  incumbent.  Such  also  was  the  case 
oi Bakery.  Rogers (fi).  And  in  Winchcomb  v.  PuUes^ 
ton  (c),  where  the  contract  was  holden  to  be  simoniacal, 
the  incumbent  was  in  extremis^  and  the  agreement  was 
with  ike  clerk  himself  ;  and  in  another  report  of  the  same 
case(^,  it  is  said,  that  ^  2jac.  was  vouched,  that  if  a 
&ther  purchase  the  next  avoidance,  and  present  his  son 
after  the  death  of  the  incumbent,  that  is  not  simony, 
and  it  was  accordingly  adjudged  42  &  43  Eliz^  Which 
appears  to  have  been  the  case  of  Smith  v.  Shelbom  (e), 
where  the  parson  being  sick,  a  father  came  with  his  son 
to  the  patron,  and  contracted  with  the  patron  in  the 
presence  of  his  son  for  the  next  avoidance,  and  agreed  to 
give  him  100/.  for  it,  who  thereupon  made  a  grant,  &c. 
And  in  prohibition,  all  the  justices,  beside  Anderson^ 
held  that  there  was  not  any  simony,  for  the  father  might 
buy  the  advowson  and  present  his  son.  And  although 
the  son  was  privy,  yet  it  was  not  material,  for  being  no 
ofience  in  the  father,  who  was  the  principal,  it  cannot 
\}e  an  ofience  in  the  son  who  was  accessary.  But  Anders 
son  held  that  a  consultation  should  be  granted,  because 
being  with  the  son's  privity  made  it  simony  in  him,  yet 
(he  added)  if  it  had  been  without  his  privity  it  had  not 

(a)  Lane,  7a.  (b)  Cro,  Eiii.  789.  (f^  Hok  165. 

(J )  No;,  %s .  [i)  Cro.  £liz.  685. 

been 
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teen  simony.  So  that  here  is  the  authority  of  the  whole  1 8 1 5. 
Courts  that  if  the  son  is  not  privy,  there  is  no  simony.  — —  ^ 
Also  Cam.  Dig.  (a),  ^  it  is  not  a  simoniacal  contract  if  against 
a  father  contract  for  the  next  avoidance  for  his  son  ^^"^^^^^ 
without  his  privity  f*  for  which  Moor.  9 1 6,  is  cited.  So 
in  Johns  v.  Lawrence  (6),  a  bond  to  resign  within  three 
months  after  request,  and  in  Partridge  v.  Whiston  (c), 
a  bond  to  resign  on  three  months'  notice,  in  favour 
of  the  plaintiffs  son,  were  adjudged  well.  And  the 
only  authorities  contra  'are  Godb.  390.  435.,  which 
are  anonymous,  and  for  which  no  reference  is  made  to 
any  case.  2dly»  This  is  a  divisible  contract,  so  that  if 
one  part  be  void  the  Court  may  enforce  that  part  which 
is  good.  For  there  is  a  known  distinction  in  this  re- 
spect between  contracts  that  are  void  by  the  common 
law,  and  such  as  are  void  by  statute.  Thus  in  Fether^ 
Uon  V.  Hutchinson  {d),  upon  a  promise  to  a  bailiff  to  pay 
the  debt  in  consideration  of  his  letting  his  prisoner  go  at 
larger  and  of  2s.  paid  to  the  defendant,  it  was  moved 
that  it  was  contrary  to  stat.  23  i/.  6»;  and  though  it  be 
joined  with  another  consideration  of  25.,  yet  being  void 
and  against  the  statute  for  part,  it  is  void  in  all.  But 
in  Norton  v.  Simmes  {e)  a  difference  was  taken  between 
a  bond  made  void  by  statute  and  by  the  common  law,, 
for  a  statute  is  a  strict  law,  but  the  common  law  doth 
divide  according  to  common  reason,  and  having  made 
that  void  that  is  against  law,  lets  the  rest  stand.'  So 
Pigofs  case  (y ),  "  if  some  of  the  covenants  of  an  inden* 
tare  be  against  law,  and  some  lawful,  the  first  are  void, 
and  the  others  stand  good."     And  upon  the  authority 

(a)  Eiglise,  N  3.  (i)  Cro.  J.  948.  ^74-  W  4  T  R-  359- 

Kd)  Cro.Eliz.i^^.  [t)  Hob.  14.  (/)  nHe^-^l-h. 
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of  these  coses  it  was  lately  adjudged  in  Greenieood  v, 
TAe  Bishop  of  London  {a\  that  a  convej-aiice  of  an  ad- 
vowsoD,  admitting  it  to  be  void  for  the  next  present- 
ation by  reason  of  simony,  was  good  for  the  remaining 
interest,  which  might  &trly  be  beparated  from  the  ob- 
jectionable part, 

Manyat  contrdt  argued  that  this  condition  for  t]ie 
presentation  of  a  person  in  certain  upon  the  next  avoid- 
ance, or  whenever  he  should  be  capable  to  take  it,  was 
simoniacaL  And  he  denied  that  the  language  of  the 
text  writers  was  at  variance  with  the  autlioritics.  Some 
of  them  indeed  moke  a  special  exception  in  favour  of  a 
son,  because  of  the  natural  obligation  of  the  father  to 
make  provision  for  him;  but  the  statute (6)  is  general 
and  makes  no  such  exception.  And  in  Johns  t.  Zian>- 
rence,  if  the  bond  had  been  averred  in  pleading  to  be 
simoniacal,  instead  of  being  objected  to  in  arrest  of 
judgment,  the  decision  might  have  been  the  other  way; 
or  if  not,  it  must  be  remembered  that  at  that  time,  and 
until  The  Bishop  of  London  V.  Ffytche  (c),  all  bonds  of 
resignation  were  understood  to  be  lawful. 

Lord  Ellekborough  C.  J.  What  the  effect  of  a 
bond  of  resignation  in  favour  of  a  son  might  be,  was  not 
I  believe  touched  upon  in  The  Bishop  (^  London  v. 
Ffytche :  though  perhups  it  might  be  argued  that  there 
is  no  reason  foV  any  distinction,  because  a  parent  would 
be  more  open  to  prejudice  and  improper  bias  in  &vour 
of  a  son  than  of  any  other  person.  But  admitting  the 
condition  of  this  bond  to  be  ill  as  to  one  part  of  it,  it 

(#)  sTaiKt-m.     I  MiTsh.  X.  1^3.  (>)  31  £liz.  t.  6.  t-s- 

(cj  See  CBBBi''^iawi  iffn' «/Si'RJ;)j,  Jl. 
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seems  that  it  may  be  well  as  to  the  other  parts;  for  you 
may  separate  at  the  common  law  the  bad  from  the  good. 
Supposing  therefore  we  held  it  to  be  simoniacal  so  far 
as  it  r^ards  the  presentation  of  the  son  of  the  oblige^ 
yet  for  the  payment  of  the  two  sums  of  looo/.  and 
7500/*  it  is  exempt  from  all  vice.  Therefore  that  ob* 
jection  would  not  be  a  bar  to  this  actipn. 


1815. 

Newman 

agatnU 
Newmak* 


Le  Blanc  J.  The  reason  for  making  an  exception 
in  £iVour  of  a  condition  for  presenting  a  son,  might  b^ 
because  it  was  qot  for  a  money  consideratioq. 

Dampiek  J«  If  a  bond  to  resign  In  favour  of  a  par<- 
ticular  person  were  necessarily  void,  the  objection  would 
have  been  good  in  Johns  v.  Lanorence.  But  a  stipula* 
tion  to  resign  in  favour  of  a  specified  person  does  not 
seem  to  be  open  to  the  same  objection  as  if  it  were  to 
resign  generally,  because  the  latter  makes  the  incum- 
bent but  a  mere  tenant  at  will  to  the  patron.  I  know 
that  since  the  case  of  The  Bishop  of  London  v.  Ffytche  it 
has  been  considered  that  bonds  of  resignation  in  favour 
of  specified  persons  are  not  illegal. 

Per  Curiam^  Judgment  for  the  Plaijptiff, 


The  King  agaimt  Cock» 

'T^HE  defendant  having  been  convicted  at  the  last 
Cornwall  assizes  upon  an  indictment  found  at  the 
quarter  sessions,  and  removed  into  this  court,  for  light- 
ing fires  upon  the  coast  contrary  to  stat.  47  G.  3.  sess,  %• 

be  reinore4  and  the  defendant  be  tr!ed  and  convicted  before  a  Judge  at 
C^ourt  ihall  award  sentence. 

F  4  C.66. 


Tbursdayf 
April  a^thp 

An  indictment 
lies  to  the  quar- 
ter sessions  for 
lighting  fires 
on  the  coasc 
contrary  to  .stat. 
47  G.  3.  Sess.  a. 
c.  66.,  and  if  it 
NIki  Prius.  thifr 
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1815.  c.  66.  now  appeared  to  receive  judgment    Wherenpoi^ 

—"^  Gifford  on  his  behalf  referred  to  sect  ^4.  which  enacts^ 

arahit  that  ^<  offenders  shall  be  carried  before  one  or  more- 


OCI« 


justices,  who  shall  commit  them  to  the  next  county  gaol, 
there  to  remain  until  the  next  court  of  oyer  and  terminer^ 
great  session^  or  gaol  delivery^  and  in  case  an  indictment 
shall  be  found,  he  shall  forthwith  plead  and  be  tried 
without  traverse,  and  being  duly  convicted  shall,  by 
order  of  the  Court  before  whom  he  sJiall  be  convicted^ 
either  forfeit  or  pay  the  penalty  of  looZ.,  or  at  the  dis* 
cretion  of  such  Court  be  sentenced  to  or  committed  ta 
the  county  gaol,  or  house  of  correction,  there  to  be  kept 
to  hard  labour  for  not  exceeding  one  year."     And  be- 
cause the  words  were  ^^  until  the  next  court  of  oyer  and 
terminer,   great  session,    or   gaol  delivery,"   without 
naming  the  quarter  sessions,  he  suggested  a  doubt  whe-- 
ther  this  indictment  was  well  originated ;  yet  he  admitted' 
that  as  by  sect.  36.  the  recognizance  to  be  taken  in  case 
the  offender  should  be  admitted  to  bail,  was  to  be  with 
a  condition  to  appear  at  the  next  court  of  oyer  and  ter- 
miner, gaol  delivery,  great  session,  or  general  quarter 
sessions^  to  answer  to  any  indictment  which  may  be 
there  found,  the  omission  in  the  former  section  seemed 
clearly  a  mistake.    He  also  took  another  objection,  tliat 
by  the  words  of  the  statute  the  defendant  ought  to  have 
been  sentenced  by  the  Judge  at  nisi  prius,  that  is,  the 
Court  before  whom  he  was  qonvicted^  and  not  now  by  this 
Court;  in  like  manner  as  in  Rex  v.  Inhabitants  of 
Chadderton  (a)   it  was  held   upon  similar  words    in 
Stat.  13  G.  3.  c.  78.  (highway  act)  that  costs  must  be 
awarded  by  the  Judge  at  the  trial,  and  not  by  this 
Court. 

Bat, 
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But)  per  Curiam,  upon  the  first  point,  the  statute         1815. 
makes  this  a  misdemeanour.    And  suppose  the  offender        .    „ 

^^  The  Kino 

19  never  apprehended  or  committed  at  all,  may  he  not  ^cf«ii 
be  indicted  for  it;  and  if  he  may,  what  is  there  to  shew 
in  that  case  that  it  may  not  be  done  at  the  quarter 
sessions?  And  upon  the  second  they  mentioned  a 
former  instance  where  sentence  had  been  passed  by  the 
Court  upon  two  persons  convicted  under  this  act;  and 
.  the  words  before  whom  he  shall  be  convicted,  mean  before 
wkom  judgment  is  given. 

The  defendant  was  sentenced  to  two 
months'  imprisonment  in  the  county 
gaol,  to  be  kept  to  bard  labour,  (a) 

(«)  l$«e  Xtx  ▼•  Head,  i6  JEox/,  404. 


The  King  against  Vantandillo*  5j!i/ arth. 

TTHE  defendant  was  indicted  for  carrying  her  child  A  perton  may 

1  .       .  '^     ^  .be  indicted  for 

while  infected  with  the  small  pox  along  a  public  unlawfully  antf 

highway.     The  indictment  charged,  that  on  the  20th  rytng^a" child 

of  April,  in  the  S4th  year  of  the  King,  John  VantandiUo,  the  VmllSox 

an  in&nt  of  about  the  ace  of  one  year,  was  infected  with  fl**'?^  *  P"?^*^ 

°      .  'f        '  highway,  in 

a  contagious,   infectious,  and  dangerous  disease  and  which  persons 

^  arc  passing,  and 

sickness,  called  the  small  pox,  at,  &c. :  that  the  defend-   near  to  the  ha* 

.-i^Tr  •         1  bitaiions  of  the 

ant,  the  mother  of  the  said  J.  r.,  well  knowing  the  pre-  king's  subjects. 

mises,  afterwards,   and  whilst  the  said  «7.  V.  was  so 

infected,  on,  Sec.  with  force  and  arms  at,  Sec*  unlawfully 

and  injuriously  did  take  and  carry  the  said  J.  V.  into  and 

along  a  certain  open  public  way  and  passage  called,  &c. 

used  for  all  the  king's  subjects  on  foot,  in  which  public 

way  and  passage  there  were  dirers  liege  subjects^  and 

near 


Vantan- 

JIILLO. 


74  CASES  IN  EASTER  TERM 

1815.        near  unto  and  by  divers  dwelling-houses,  habitations, 
■  and  residences  of  divers  liege  subjects  then  and  there 

againu  dwellings  inhabiting,  and  residing,  and  into  a  certain 
common  highway  situate  in,  &a  used  for  all  the  king^s 
subjects  on  foot,  and  with  horses,  coaches,  carts,  and 
carriages,  &c«  in  and  along  which  said  common  high- 
way divers  li^e  subjects  were  then  going,  returning, 
passing,  riding,  and  labouring,  and  amidst  and  among 
divers  liege  subjects  who  were  then  fmd  there  in  the 
said  common  highway,  and  had  met  and  assembled  to- 
gether. There  were  other  counts,  and  the  indictment 
concluded,  <*  to  the  great  danger  of  infecting  with  the 
said  contagious,  infectious,  and  dangerous  disease  and 
sickness,  called  the  small  pox,  all  the  liege  subjects  who 
on  the  said  days  and  times  were  in  and  near  the  said 
public  way  and  passage^  dwelling-houses,  habitations, 
residences,  and  common  highway,  and  who  had  not  had 
the  said  disease  and  sickness,  to  the  damage  and'com* 
mon  nuisance  of  all  the  said  liege  subjects,  to  the  evil 
example  of  all  other  persons  in  like  cases  offending,  and 
against  the  peace,''  &c. 

And  now,  the  defendant  having  sufiered  judgment  by 
default,  appeared  to  receive  the  sentence  of  the  Court. 

Oaoen  moved  in  arrest  of  judgment,  that  this  was  an 
indictment  of  the  first  impression.  He  observed,  that 
the  defendant  was  not  indicted  for  inoculating,  or  caus^ 
ing  the  child  to  be  inoculated  with  an  infectious  disease; 
for  it  is  not  stated  ho^  the  child  came  by  it  And  it  is 
consistent  with  this  indictment  thafthe  child  might  have 
caught  the  disease;  and  supposing  it  had,  might  nbt  tl\e 
mother  carry  it  through  the  street  in  order  to  procure 
medical  advice  without  being  subject  to  be  indijCted  for 

II  it? 


VaNTAN" 

DILLO* 
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it?  Therefore  the  indictment  ought  to  have  shewn  that        1815. 
the  act  was  unlawful;  and  it  ought  also  to  have  alleged        — 

,  The  Kmo 

that  there  was  some  sore  upon  the  child  at  the  time  agaiast 
when  it  was  so  carried,  by  analogy  to  the  writ  ^*  de 
kproso  amovendo"  which,  it  seems,  lay  only  for  those 
^ho  appeared  to  the  sight  of  all  men  by  their  voice 
and  sores  to  be  lepers,  and  not  for  those  infected  with 
the  disease,  but  not  outwardly  in  their  bodies  (a).  And 
if  the  merely  alleging  that  the  disorder  is  infectious  and 
dangerous  to  the  subjects,  be  sufficient,  there  is  a  multi- 
tude of  diseases,  of  which  the  same  may  be  predicated, 
and  consequently  the  patient  during  the  continuance  of 
any  such  disease  must  never  go  abroad  at  all ;  so  difficult 
will  it  be  to  draw  the  line.  The  only  offences  against 
Republic  health  of  which  Hawkins  speaks,  are  spread- 
ing the  plague  and  neglecting  quarantine  {b) ;  and  Lord 
^(ordxBkkej  it  appears,  thought  the  building  of  a  house 
for  the  reception  of  patients  inoculated  with  the  small 
pox  Was  not  a  public  nuisance,  and  mentioned  that  upon 
^  ^dictment  of  that  kind  there  had  lately  been  an  ac* 
V^ttal.  And  he  added,  that  the  fears  of  mankind^ 
taough  they  may  be  reasonable,  will  not  create  a 
^ittisancc.  (c) 

^^rk  and  Gtamey  contra  mentioned  the  circumstance 
^^  bill  having  been  introduced  into  parliament  during 

^  last  sessions,  for  the  purpose  of  subjecting  this  of- 
^'^ce  to,  a  punishment,  and  that  it  had  been  rejected 
"P^U  the  ground  (then  suggested  by  the  law  officers) 
^^^  it  would  restrain  the  common  law  proceeding ;  upon 
^^ch  occasion  it  was  taken  for  granted,  that  to  carry 

« 

t«)  See  Fitz.  N.  B,  534.      W  ^awk,  P.  C.  e.  Sh  Si*      W  3  ^'*-  7S0> 

infected 
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1815. 

The  Kino 

against 
Vantah- 

DILLO. 


infected  persons  about  the  streets  o^Londxm  was  an  in-' 
dictable  offence.  And  Lord  Hale  expressly  mentions 
the  small  pox  as  one  of  those  contagious  diseases,  which 
if  a  man  be  infected  with,  and  goes  abroad,  whereby 
another  be  infected  and  dies,  it  is  a  great  misdemeanour 
in  him  (a).  Considering  the  circumstances  of  this  case, 
it  would  be  difficult  to  find  a  more  fit  subject  for  prose- 
cution«  {b) 


Lord  Ellenborough  C.  J«  said,  that  if  there  had 
been  any  such  necessity  as  supposed  for  the  conduct  of 
the  defendant,  it  might  have  been  given  in  evidence  as 
matter  of  defence;  but  there  was  no  such  evidence,  and 
as  the  indictment  alleged  that  it  was  done  unUmfiiUy  and 
injuriously^  it  precluded  the  presumption  that  there  was 
any  such  necessity*  He  observed  that  the  cases  put  by 
Lord  Hale  were  put  as  instances,  and  that  this  subject 
had  come  under  discussion  in  Rex  v.  Stdton^  who  was 
indicted  in  the  year  1767  for  erecting  small  pox 
houses. 

Le  Blanc  J.  in  passing  sentence  observed  that  al- 
though the  Court  had  not  found  upon  its  records  any 
prosecution  for  this  specific  ofience^  yet  there  could  be 
no  doubt  in  point  of  law  that  if  a  person  unlawfiilly,  in- 
juriously, and  with  fiill  knowledge  of  the  fact,  exposes  in 
a  public  highway  a  person  infected  with  a  contagious 


(a)  Hale*s  P,  C.'4$%. 

(b)  The  affidavit  ia  support  of  the  prosecntioD  stated  that  the 
passage  in  which  the  defendant  had  exposed  the  child  was  a  cnl  de  sac, 
extremely  narrow ;  that  there  was  a  small  school  kept  there,  and  that 
two  of  the  children  had  caoght  the  dSsorder  and  died. 


14 


disorder^ 
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disorder,  it  is  a  cominon  nuisance  to  all  the  subjects,  and 
mdictable  as  such.  However,  the  Court  was  not  dis- 
posed upon  the  present  occasion  to  impute  to  the 
defoidant  an  intention  of  being  the  cause  of  the  conse- 
quences which  had  followed.  Neither  did  they  pro- 
nounce that  every  person  who  inoculated  for  this  disease 
was  guilty  of  an  oflencei  provided  it  was  done  in  a 
proper  manner,  and  the  patient  was  kept  from  the  so- 
ciety of  others  so  as  not  to  endanger  a  communication 
of  the  disease.  In  such  a  case  the  law  did  not  pronounce 
it  to  be  an  offence.  But  no  person  having  a  disorder 
of  this  description  upon  him,  ought  to  be  publicly  ex- 
posed to  the  endangering  the  health  and  lives  of  the 
rest  of  the  subjects. 

The  defendant  was  sentenced  to  imprison- 
ment in  the  custody  of  tt^e  marshal  for 
three  calendar  months. 


1815. 

The  Kino 
Vantan- 

DILLO. 


Carruthers  against  STDESOTitAM. 


April  %l\h. 


ASSUMPSIT  upon  a  policy  of  insurance^  and  the  wheraaship, 

money  counts.     Plea,  general  issue.     At  the  trial  cond*  rt°of  e 

at  Lancaster  there  was  a  verdict  for  the  plaintiff  for  33/.  J'^S'reV"p*'iJc 

I M.  2d.,  subject  to  the  opinion  of  the  Court  iipon  the  ''*^«''  **>  -^'^f" 

''  "^  *  •  *^  ^00/,  was,  again  St 

following  case:  the  advice  of 

the  mafter, 
fastened  at  the 
pier  of  the  dock-basin.  by  a  rope  to  the  shore,  and  left  there,  and  she  took  the  ground, 
ind  when  the  tide  left  her,  felTofer  on  her  side  and  bilged,  in  consequence  of  which 
when  the  tide  rose  she  filled  with  water,  and  the  goods  were  wetted  and  damaged : 
Keld  that  this  was  a  stranding  to  entitle  the  assured  to  recover  for  an  average  loss  upon 
the  goods. 

llie  assured  shall  not  be  prevented  from  recovering  against  the  underwriter  an  aver« 
age  loss  npon  a  damage  by  stranding  occasioned  by  the  neglect  of  a  thfofcol  pilot 
appointed  under  stat.  37  G.  3.  c.  y9»t  while  the  ship  is  under  his  conduct. 


The 
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1 8 15.  The  policy  was  effected  on  the  29th  of  Naoemher 

_  1813,  in  the  usual  form  (a),  on  soods  on  board  the 

against  ship  Alexander^  at  and  from  any  port  in  the  United 
States  of  America  not  south  otShode  Island  to  Uver^ 
pool.  On  the  7th  of  December  18 13,  the  ship,  being  in 
all  respects  fitted  for  the  voyage,  sailed  from  Rhode 
Island  with  a  cargo  consisting  of  staves,  of  barrels  of 
pot-ashes,  and  casks  of  flax  seed.  On  the  31st  of  Jan. 
1814  she  passed  Holyhead^  and  took  on  board  a  pilot 
belonging  to  the  port  of  Liverpool^  duly  appointed  and 
licensed;  and  on  the  next  day,  about  nine  o'clock  in 
the  morning,  she  entered  the  river  Mersey.  When  ar- 
rived in  that  part  of  the  river  which  is  opposite  Georges 
Dockj  the  captain  being  obliged  to  go  on  shore,  to 
make  his  report  at  the  custom-house,  and  to  transact 
other  necessary  business  of  the  ship,  particularly  desired 
the  pilot  to  bring  her  to  a  safe  anchorage  in  the  Mersey  f 
and  not  to  let  her  take  the  ground^  stating  that  she  was 
a  sharp-built  vessel,  and  woidd  not  take  the  ground 
with  safety.  The  pilot  notwithstanding  this  information 
proceeded  with  the  ship  towards  the  entrance  of  Georgt^s 
Dock  basin,  and  laid  her  a-ground  in  the  Mersey  on  a 
bank,  on  the  north  side  of  the  pier  of  the  basin.  When 
the  captain  returned  in  the  afternoon,  and  found  the 
ship  in  this  situation,  he  strongly  remonstrated  with  the 
pilot,  and  urged  him  to  heave  her  into  deep  Water  as 
soon  as  the  tide  flowed,  and  to  bring  her  to  an  anchor 
in  the  river.  About  the  same  time  the  dockmaster' 
came  to  the  pier  head,  and  informed  the  pilot  that  the 
ship  could  not  be  got  into  dock  on  account  of  the  ice, 

{a)  The  usual  form  contains  a  memorandum  by  which  seed  (amniig 
other  things)  is  warranted  free  from  arerage>  unless  general,  or  the  ship 
he  stranded, 

and 
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and  that  she  could  not  lie  Trfiere  she  was  in  safety.    At         1815. 
flood  tide  the  diip  floated,  when  the  pilot,  in  the  absence        ^— —  . 

,  Carrutbcrs 

of  the  master,  who  was  on  shore  on  necessary  business,  against 
and  in  opposition  to  his  advice,  took  her  up  to  the  pier 
of  the  basin  cX  Georges  Doek^  and  fastened  her  there  by 
a  rope  to  the  sh<»«,  with  the  intention  that  she  should 
take  the  ground  when  the  tide  fell,  and  having  thus 
£utened  her,  he  left  her  about  eight  o'clock  in  the 
evening  under  the  command  of  the  mate,  the  captain 
being  still  detained  on  shore.  Soon  after  the  pilot 
quitted  her,'  and  before  the  cnptain  returned,  the  mate 
was  impressed  and  taken  to  the  rendezvous  house,  where 
he  was  detained  all  night.  About  nine  o'clock  the  vessel 
took  the  ground  astern,  soon  after  which  the  captain 
returned  on  board,  and  about  midnight  the  water  leav- 
ing the  ship,  she  fell  over  on  the  side  farthest  fi'om  the 
pier  with  such  violence  that  she  bilged  and  broke  many 
of  her  timbers,  and  lay  upon  her  larboard  beam  fnds. 
When  the  tide  rose  again  she  righted,J)ut  with  10  feet 
water  in  the  hold,  by  which  the  pot-ashes  and  flax  seed 
were  completely  wetted  and  damaged  before  they  were 
or  could  have  been  discharged,  and  safely  landed  at 
liverpod.  Every  exertion  was  made  to  pump  the 
vessel  to  bring  her  up  to  the  dock-gates,  and  to  dis- 
charge her  cargo  with  all  possible  dispatch.  It  was 
necessary  to  take  the  vessel  into  the  graving  dock  to  be 
repaired,  when  it  was  found  that  in  addition  to  the  other 
damage  she  had  lost  her  false  keel.  The  defendant  had 
paid  sufiicient  to  cover  all  the  loss,  except  upon  the  flax 
seedy  which  amounts  to  33/.  15s.  2d*^  for  which  this  ac- 
tion is  brought.  The  cose  then  referred  to  stat.  37  C  3* 
r.  78.  for  the  regulation  of  pilots  in  the  port  of  Liver^ 

poolf 
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1815.        poolj  and  to  52  G.  3.  c.  39.  for  the  regulation  of  pilots 
— —^        on  the  coast  oi  England, 
^^ardm^^        The  question  for  the  opinion  of  the  Court  is,  whether 
Sydebotbam.   ^|jg  plaintiff  is  entitled  to  recover  the  said  sum  of  33/. 

155.  2d.  If  the  Court  should  be  of  opinion  that  the 
plaintiff  is  entitled,  a  verdict  to  be  entered  for  him  ac- 
cordingly; if  otherwise,  a  nonsuit  to  be  entered. 

Joy  contended  that  the  plaintiff  was  entitled  upon 
two  grounds;  ist,  because  here  was  a  stranding  of  the 
ship  within  the  meaning  of  the  policy;  adly^  because 
such  stranding,  though  occasioned  by  the  negligence  of 
the  pilot,  was  nevertheless  a  peril  for  which  the  under- 
writer shall  be  answerable*  1st,  He  said,  that  tq  con- 
stitute a  stranding,  it  need  not  be  occasioned  by  the 
force  of  the  winds  and  waves,  neither  need  the  place 
upon  which  the  ship  grounds  be  strictly  a  strand.  And 
he  cited  Johnson* s  Dictionatyj  Skinne^^s  Etymologicon 
lAngiue  AnglicaTKE^  Falcotier^s  Marine  Dictionary^  for 
the  etymology  of  the  noun.  Strand;  and  Neumanns 
Marine  Dictionary^  for  that  of  the  verb,  to  strand^  which 
imports  not  only  in  an  active  sense,  "  to  drive  upon  the 

■ 

u  strand,"  but  also  in  a  neuter  sense,  ^^  to  lie  immoveable 

'  and  damaged  upon  the  strand,"  in  the  same  sense  as 

j  the  French  naval  term,  "  echouer,"  i.  e.    "  toucher, 

'j  donner. —  ou  feire  donner  sur  le  sable."     And  thus 

in  Dobson  v.  Bolton,  sittings  after  Easter  term^  1 799, 
Lord  Kenyan  ruled  that  a  ship  which  was  damaged  upon 
some  wooden  pUes  in  the  Wisbeach  river,  was  stranded. 
So  in  Burnet  v.  Kensington  (a),  the  jury  upon  the  first 
trial  thought  that  it  was  not  a  stranding  if  the  vessel 
got  off  the  ground  and  prosecuted  her  voyage,  but  that 

M 

stranding 
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ttxanding  meant  inhere  she  took  the  ground  and  bilged  1815. 
60  as  to  be  incapable  of  proceeding  on  her  voyage ;  but  — — • 
that  was  held  to  be  erroneous,  and  was  afterwards  set  agMmt 
right  upon  another  trial,  where  the  stranding  was 
i^Uished.  And  in  Nedntt  v.  Lushington{a\  Lord 
Kemfon  considered  the  memorandum  as  of  a  very  exten- 
sive meaning,  saying  that  it  was  inserted  to  prevent 
disputes,  and  the  underwriter  thereby  agreed  to 
ascribe  the  loss  to  the  stranding,  as  the  most  probable 
occasion,  though  the  fact  cannot  always  be  ascertained, 
adly.  Though  this  stranding  was  occasioned  by  the 
misconduct  of  the  pilot,  yet  shall  the  underwriter  be 
answerable.  This  point  was  before  the  Court  of  Ex« 
chequer  in  the  last  term,  in  The  AUcmey^Genered  v. 
Case^  which  was  an  information  filed  against  the  defend- 
ants to  recover  a  compensation  for  damage  done  by  their 
ship  running  foul  of  two  king's  ships,  and  the  defence 
was,  that  their  ship  was  not  at  the  time  under  the 
commaiid  of  their  servants,  but  of  a  Liverpool  pilot  ap- 
pointed under  stat  37  G.  3.  c.  78.  {Liverpool  pilot  act)» 
and  the  Court,  after  argument,  intimated  a  strong  opi- 
nion that  the  defence  was  good.  So  in  this  case  it  will 
be  found  upon  a  consideration  of  that  statute,  as  well 
as  of  Stat.  52  G.  3.  c.  39.  (the  general  piloj:  act),  that  the 
owner  is  protected  from  responsibility  for  the  acts  of  the 
pilot  For  the  37  G.  3.  c,  78.  places  in  the  hands  of  a 
committee  the  power  over  pOots  for  the  port  of  Xftvr- 
poolf  a^well  to  appoint  and  licence  as  to  punisK  and 
dismiss  them,  and  obliges  all  vessels  under  a  penalty  to 
take  the  first  pilot,  so  appointed,  who  presents  himself 
^d  his  licence  (6),  and  such  pilots  are  said  to  have  the 

Vol.  IV.  Q  charge 
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X  8 1 5*  charge  of  ships  while  in  the  river  (a).  Then  comes  tfir 
^  "         C2  G.  3.  c.  TO,  of  which  sect  ^o,  enacts,  that  no  owner 

tfj«<«tf  or  master  of  any  ship  shall  be  answerable  for  any  loss, 
nor  be  prevented  from  recovermg  upon  any  contract  of 
insurance  by  reason  of  any  neglect,  de&ult,  &c.  of  any 
pilot  taken  on  board  under  any  of  the  provisions  of  thai 
act.  Now  a  pilot  taken  on  board  under  the  local  act  is 
also  under  the  provisions  of  the  general  act  For  the 
general  act  extends  to  all  local  acts;  and  that  is  plain 
from  its  title,  which  is  general,  viz.  **  for  the  regulation 
of  pilots,  &c.  on  the  coa^  ^  England,"  and  from  its 
preamble,  which  refers  to  the  several  local  acts  that 
have  been  passed,  and  that  it  is  necessary  that  the  names 
o{  all  pilots  in  England  should  be  known,  and  also  firom 
many  other  provisions  contained  in  the  act,  which  relate 
to  every  pilot  (S).  If  this  be  so,  the  plaintiff's  right 
may  be  determined  upon  the  statute  alone.  But  if  it 
rested  upon  principle  whether  he  should  be  liable  for 
what  the  pilot  has  done,  it  might  be  asked,  does  the 
krw  hold  any  one  liable  for  the  acts  of  another  who  is 
not  of  his  own  choosing  but  imposed  upon  him  by  the 
law?  The  case  of  Nicholson  v.  Mounsey  (c)  afRmls  the 
answer,  that  it  does  not^  even  wheie  the  par^  has  a 
control  left  him,  which  in  this  case  the  plaintiff  had  not 
And  agreeably  to  this  principle  MoOcy{d)  gives  the 
reasons  why  the  master  ought  to  be  req>onsibIe  for  the 
acts  of  the  mariners,  vLs.  *<  for  that  the  mariners  are  of 
his  own  choosing,  and  under  his  correction  and  govern-^ 
ment,  and  know  no  other  superior  on  shipboard  but 
himself;  and  if  they  are  faulty  he  may  correct  and 
punish  them,  and  justify  the  same  by  law;**  for  which 

(4)  S.  36.  (I)  St.  44-  49*  51-  J3-  59-  (0  »i  £«f  .jti- 

W  »47- 
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he  cites  Bott^  Ab.  530.  Hem  v.  Smth4    But  as  to  pilots        1 8 1 {• 
Beaaoes  speaks  thus  (a),  that  <<  in  many  ports,  entrance        ^— 
to  barboun^  &c^  the  taking  a  pilot  is  not  a  roluntary        agmnsi 
act,  but  obligatory  on  the  master;"  and  he  adds,  that 
**  in  England  after  a  pilot  is  taken  on  board  the  master 
has  no  longer  any  command  of  the  ship,  and  the  pilot 
is  liable  to  an  action  for  an  ii^ury  done  by  his  personal 
misconduct,,  although  a  superior  officer  is  on  board*'* 

lAtikddUj  contrfi,  did  not  deny  that  the  place  whelra 
the  damage  happened  was  a  strand,  only  he  objected  in 
respect  of  the  cause  of  that  damage  here  was  not  a 
stranding.  And  he  argued  that  if  a  ship,  of  goods  on 
board  her,  receive  an  injury  while  Ae  is  lying  in  a  dry 
harbour,  or  upon  a  strand,  not  having  be^  driven 
thither  by  the  force  of  the  elements,  such  injury  was  not 
imputable  to  a  stranding  within  the  meaning  of  this 
memorandum,  although  it  is  true  that  it  happened  upon 
a  strand*  For  stranding  imports  that  it  is  occasioned 
by  some  peril  of  the  seas,  and  therefore,  according  to 
Thompson  v.  Whiimore  (&),  it  is  not  a  stranding  if  it  be 
by  the  voluntary  act  of  the  party ;  as  if  the  ship  be  laid 
on  the  beach,  and  there  receive  damage  by  sea  water, 
this  shall  not  charge  the  underwriter  who  only  engages 
against  the  perils  of  the  seas*  So  here^  the  defendant 
only  engages  against  sea  perils,  and  not  against  such 
perils  as  but  for  the  place  where  the  ship  was  laid  by  the 
act  of  the  pOot  would  not  have  happened*  And  as  to 
this  being  the  act  of  the  pilot  and  not  of  the  master  or 
mariners,  the  statute  never  meant  to  alter  the  relation 
of  the  pilot  as  servant  to  the  master,  but  only  to  provide 

Q  7,  persons 
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18 15.        persons  that  should  be  capable  of  piloting.    The  pilot 
—         is  to  8  certain  extent,  though  not  to  the  same  extent 

C!^  R.  RUTH  Eft  S  >> 

against  that  the  mariners  are,  the  servant  of  the  master,  and  may 
declare  against  him  upon  his  retainer,  which  differs  this 
case  from  Nicholson  v.  Moumey.  And  it  seems  to  have 
been  the  opinion  of  Mansfield  C.  J.  in  Huggett  v.  MonU 
gomery{a)i  and  Boivcker  v.  Noidstrom  (&),  (although  those 
cases  were  determined  upon  a  different  point,  viz.  the 
form  of  action,)  that  the  captain,  compelled  as  he  is  by 
£he  statute  to  take  a  pilot  on  board,  is  nevertheless  an- 
swerable; for  the  pilot  does  not  represent  the  sliip.  It 
would  indeed  be  strange  if  the  saving  clause  (sect*  30.) 
of  the  general  pilot  act,  after  the  pains  that  have  been 
used  to  limit  it  in  words  <<  to  pilots  taken  on  board  in 
pursuance  of  any  of  the  provisions  of  that  act,"  should 
be  construed,  as  the  plaintiff  would  have  it,  to  extend 
to  such  as  are  taken  on  board  in  pursuance  of  another 
act.  And  though  many  of  the  clauses  of  the  general 
act  do  undoubtedly  by  then*  language  extend  to  all 
pilots  lawfully  appointed,  yet  that  is  no  reason  why  the 
above  clause,  and  others  like  it,  such  as  the  37th,  40th, 
and  5  2d,  which  are  restrained  in  their  enactments  to 
that  act,  should  be  extended  farther;  on  the  contrary, 
the  very  differing  of  the  language  of  these  clauses  d^ 
aotes  a  difference  of  construction. 

Lord  Ellenborough  C.  J.  Two  questions  arise 
upon  this  case.  First,  whether  a  stranding  of  the  ship 
has  taken  place,  in  which  event  only  the  underwriter 
will  be  liable  for  damage  to  this  species  of  commodity : 
Bud  in  this  case  the  ship  has  lain  on  the  strand,  the 

(4]  2  a:  JS.  446.  (})  %  Taut.  568. 

com- 
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commodity  has  bad  sea  water  upon  it,  and  has  baea         iSr;. 
damaged,  which  is  one  of  the  perils  insured  aminst;        — — 

^  Carxuthkes 

and  aQ  this  has  happened  in  the  course  of  the  voyage*  t^anst 
For  whether  the  ship  was  under  the  conduct  of  the 
pilot  or  the  master,  the  damage  is  equally  a  damage 
in  the  course  of  the  voyage,  and  so  within  the  scope  of 
the  policy.  The  only  remaining  question  then  is,  whe- 
ther that  which  has  happened  is  to  be  considered  as 
having  happened  through  the  misconduct  of  the  master 
and  mariners,  from  which  the  underwriter  is  exempted* 
Now  to  make  the  pilot  the  representative  of  themaster^ 
and  consequently  to  exempt  the  underwriter  from  lia- 
bility for  his  acts,  it  must  first  be  shewn  that  there  is  a 
privity  between  the  pilot  and  the  master,  so  that  the 
one  may  be  considered  as  the  representative  or  agent  of 
the  dther.  But  does  the  master  appoint  the  pilot? 
Certainly  not.  The  regulations  of  the  general  pilot 
act  (a)  impose  a  penalty  upon  the  master  of  every  ship 
which  shall  be  piloted  by  any  other  person  than  a  |Mlot 
duly  licensed,  within  any  limits  for  which  pilots  are 
lawfully  appointed.  And  there  is  an  exception  of  such 
places  for  which  piloU  are  not  appointed.  But  if*  the 
master  cannot  navigate  without  a  pilot  except  under  a 
penalty,  is  he  not  under  the  compulsion  of  law  to  take 
a  pilot  ?  And  if  so^  is  it  just  that  he  should  be  answer- 
able for  the  misconduct  of  a  person,  whose  appoint- 
ment the  provisions  of  the  law  have  taken  out  of  his 
hands,  placing  the  ship  in  the  hands  and  under  the 
conduct  of  the  pilot?  The  consequence  is,  that  there 
is  no  privity  between  them.  In  general,  if  there  be  a 
damage  arising  from  a  mftrine  peril,  unless  that  damage 
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i8ic«        ^  induced  by  the  act  of  the  master,  or  mariners^  or 

'        owner  of  the  ship,  it  is  a  damage  within  the  scope  of 

^^laiaa^^*    the  policy.    Here  has  been  a  stranding  which  has  occa* 

Stdebotbam.   gioned  an  average  loss,  for  which  the  underwriter  will 

be  responsible  unless  it  has  been  occasioned  by  the 
party's  own  act*  And  how  can  that  be,  unless  the  act 
of  the  pilot  who  is  imposed  upon  the  master  by  law,  is 
to  be  considered  as  his  act?  It  appears  to  me^  there* 
fore,  that  the  underwriter  is  liable;  because  this  does 
not  &11  within  the  description  of  a  damage  that  has  been 
caused  by  the  act  of  the  assured  themselves,  but  by  the 
act  of  the  pilot,  between  whom  and  the  assured  there 
was  no  privity.  The  same  principle^  I  think,  governed 
the  case  of  Nicholson  v.  Mounsey* 

L£  Blanc  J.  I  think  the  argument  is  against  the 
underwriter  upon  both  points.  The  underwriter  has 
paid  as  upon  a  loss  excq>t  in  respect  of  a  particular 
portion  of  the  cargo.  And  the  question  is^  whether 
there  has  been  a  stranding  within  the  meaning  of  the 
policy;  which  will  depend  upon  whether  that  which 
has  haiqpened,  happened  in  the  course  of  the  voyage 
and  from  one  of  the  perils  insured;  the  perils  insured 
being  all  the  ordinary  perils  to  which  ships  in  the  course 
of  navigation  are  liable.  It  appears  that  the  master 
was  compellable  by  law  to  take  on  board  a  pilot,  and  it 
was  in  consequence  of  his  misoonductt  that  the  ship, 
being  upon  an  element  to  which  the  insurance  extends, 
was  placed  in  such  a  situation  that  when  the  water  left 
her  she  fell  upon  her  side ;  and  thus  the  danuige  hap* 
pened.  Undoubtedly  this  amounts  to  a  stranding;  be* 
cause  the  ship  was  upon  a  strand.  Therefore  the  only 
^^tlPn  ^  whether  tbis  Is  ^  peril  wbiph  th?  underwriter 

insured 
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insured  against :  and  I  think  that  it  is;  because  this        1815. 
was  not  a  peril  occasioned  by  the  act  of  the  master  or       «— ^ 

_  1  .  t     1  1  1    lift  1       Caircthers 

mariners,  from  which  the  underwnter  uiall  be  exempted,  agaimt 
but  is  to  be  considered  as  the  act  of  the  pilot.  Inde* 
pendently  of  the  general  principle,  the  pilot  act  pro- 
vides (a)  ^*  that  the  owner  of  any  ship,  or  consignee  of 
goods,  shall  not  be  prevented  fix>m  recovering  any  loss 
or  damage  upon  any  contract  of  insurance^  by  reascHi 
of  any  neglect  of  any  pilot  taken  on  board  under  any  of 
the  provisions  of  that  act."  And  what  are  the  provisions 
of  that  act  ?  They  expressly  relate  to  pilots  appointed 
and  taken  on  board  under  the  regulations  existing 
within  particular  districts.  Such  are  the  provisions, 
that  a  particular  description  of  the  person  of  eveiy 
pik)t,  shall  be  written  or  indorsed  on  his  licence  {b) ; 
and  that  every  pilot  boat  of  every  corporation  or  society 
established  in  relation  to  pilotage,  or  of  any  person 
authorized  by  them  to  act  as  pilot,  shall  be  painted  in 
a  particular  manner,  and  shall  carry  a  particular  vane 
or  flag  (c).  And  sect.  59.  expressly  applies  to  any  limits 
for  which  pilots  have  been  or  shall  be  appointed  by  law- 
ful authority,  making  the  master  compellable  under 
pain  of  a  particular  forfeiture  to  take  a  duly  licensed 
pilot  on  board.  Therefore  it  may  fairly  be  said  that 
such  pilots  as  are  taken  on  board  within  this  district, 
are  taken  on  board  under  the  provisions  of  the  general 
act;  because  the  general  act  relates  in  its  provisions  to 
pilots  appointed  for  limited  districts. 

Batley  J.  t  am  entirely  of  the  same  opinion.  The 
case  has  be^i  so  fiilly  gone  into  by  my  Lord  and  my 
Brother  Le  Blanc^  that  it  is  unnecessary  for  me  to  enter 

(0)  S€Ct.  t^  (h)  Sea.  44*  (0  SiO,  49- 

G  4  much 


Stobbotbam. 


88  CASES  IN  EASTER  TERM 

i8i5.  much  into  detaiL  With  respect  to  this  being  a  damaged 
*"*""*  occasioned  by  a  sea  peril ;  it  is  clear  that  it  was  the  sea 
gainst  water  which  occasioned  it.  Therefore  upon  that  part 
of  the  case  there  can  be  no  doubt.  The  case  of  Thomp^ 
ion  v«  Whitmore,  and  Rcnocrqft  v.  Dunsmore,  which  was 
there  cited^  are  distinguishable,  because  in  them  the 
damage  was  primarily  a  land  damage;  the  injury  was 
from  the  ship's. tumbling  oven  On  the  other  ground 
too  t  am  of  opinion,  that  the  ship  being  on  the  strand 
was  therefore  stranded  within  the  meaning  of  the 
policy.  And  this  being  a  case  where  the  master  'of  the 
ship  was  bound  at  his  peril  to  take  a  pilot  on  boardi 
he  cannot  be  identified  with  the  pilot,  so  as  to  make 
the  damage  that  has  happened  through  his  neglect^ 
a  damage  occasioned  by  the  neglect  of  the  master  or 
owner.  , 

Per  Curiam^  Judgment  for  the  Plaintiffs 


friJay,  GooDRiGHT,  Oil  the  DeDiise  of  Lloyd  and 

Others,  against  Jones  and  Others. 
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Devise 
wife 

ter  E.  jointly  purtenants,  called  Hendret  in  KiUcennin  in  the  county 

daring  his  wife's 

life,  and  from      of  Cardigan^  there  was  a  verdict  for  the  plaintiff  at  the 

and  after  her 
decease  to  the 

use  of  E.  for  life,  and  from  and  after  her  decease  to  her  first  and  every  other  son,  accerd- 
ing  to  seniority,  and  for  want  of  such  sons  to  her  daughter  or  daughters  to  be  equally 
divided,  and  if  there  should  be  no  more  than  one  daughter,  to  her  use;  and  in  dtftmH  of 
iuch  issue  of  his  daughter  E.t  to  his  daughter  M»  for  life,  then  to  her  first  md  every  other 
son,  subject  to  the  uke  restrictions  and  limitations,  and  for  want  of  such«  to  the  daughter 
oi^as  many  daughters  of  M.  to  be  equally  divided;  and  for  want  of  such,  to  his  daughter 
C.  for  life,  (remainder  in  like  manner)  %  and  for  vtani  of  atl  such  issues^  ta  his  own  right 
heirs  for  ever :  Held  that  the  remainder  Co  M.  and  her  diUdren  was  not  a  contingent 
remainder  defeasible  by  the  event  oi  EJt  dying  and  leaving  a  daughter,  in  whom  the 
esute  vested ;  but  that  such  remainder  took  cfTea  in  the  cbuditn  orilf.  upon  the  death 
of  the  daughter  of  £. 
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Herefbrd  dssiiss^  subject  to  the  opinion  of  the  Court        iSij. 
upon  a  case,  which  as  to  one  point  was  thus :  -*— 

Dmnd  Evctns  being  seised  in  fee^  &c«  by  his  will        agahst 
dated  the  19th  njuly  1778,  devised  all^  that  messuage, 
tenemoit,  and  lands,  with  the  appurtenants,  commonly 
called  and  known  by  the  name  of  Hendre^  with  all  and 
ungular  houses,  8cc.  thereunto  belonging,  to  his  wife 
Jane^  and  to  his  daughter  ^lisad^/A,  spinster,  to  hold  to 
them  jointly  during  the  life  of  his  wife,  and  from  and 
after  her  decease  to  the  use  of  his  said  daughter  for  life, 
and  from  and  after  her  decease  to  the  first  and  every 
other  son  of  her  body  lawfully  to  be  begotten,  according 
to  seniority  of  age  and  priority  of  birth,  the  elder  always 
to  be  preferred  before  the  younger;  and  for  want  of 
such  sons,  to  the  daughter  or  daughters  of  the  said  Eli'- 
zabetif  to  be  equally  divided  between  them  share  and 
share  alike;  and  in  case  there  should  happen  to  be  no 
more  than  one  daughter,  to  the  use  of  such  daughter; 
and  in  defindt  ^  such  issue  of  his  daughter  Elizabeth^ 
then  to  his  daughter  Mary^  wife  of  John  Davidy  during 
her  life;  then  to  the  first  and  every  other  son  of  her 
lawfully  b^otten,  subject  to  the  like  restrictions  and 
limitations;  and  forwamt  of  such,  to  the  daughter  or  as 
many  daughters  of  his  said  daughter  Mary,  to  be  equally 
divided  between  them  share  and  .share  alike  as  afore* 
said;  and  for  want  of  such,  to  his  daughter  Catherinef 
wife  of  Thomas  Jdhnj  for  life ;  and  from  and  after  heir 
decease,  to  the  first  and  every  other  son  of  her  body 
lawfully  begotten,  subject  to  the  like  limitations ;  and  for 
want  of  such,  to  the  daughter  or  daughters  of  her  body 
as  aforesaid,  to  be  equally  divided  between  them  share 
and  share  alike;  and  for  'want  of  all  such  issues,  to  his 
own  right  heirs  for  ever."    The  testator  at  the  date  of 

his 
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1815*        his  will,   and  also  at  his  death,    had  five  daughters, 
GoopmiGHT     ^^^^^9  JonCi  Catherine  J  Marj/y  aiid  Elizabeth^  who  were 

agttittsi        all  (except  Elizabeth)  married  and  had  issue  in  his  life- 
JoNta.  .  .  '     .. 

time.     The  testator  died,  and  Jane  his  widow  and  his 

daughter  Eltzabeth  entered  upon  the  premises  and  were 
possessed.  Elizabeth  died,  and  Mary  her  only  child 
took  possession  of  an  undivided  moiety,  and  held  it 
until  the  death  of  Jane  the  widow,  and  upon  her  death 
became  possessed  of  the  whole,  and  afterwards  died  at 
the  age  of  27  intestate  and  without  issue.  At  her  deatli 
the  defendants,  who  were  the  daughters  and  only  chil- 
dren of  Mary  David,  then  deceased,  the  testator's  daugh- 
ter, and  next  devisee  named  in  the  will,  entered 
and  were  possessed  of  the  whole.  And  the  question 
between  them  and  the  lessors  of  the  plaintifi^  who 
claimed  three-fourths  as  heirs  of  the  testator's  other 
three  daughters,  was,  whether  the  limitation  in  fiivour 
of  Maty  David  and  her  children  ever  took  effect. 

Abbott  for  the  plaintiff  contended  that  the  remainder 
to  the  children  of  Elizabeth  was  for  life  only,  there  being 
no  words  of  inheritance  to  give  them  a  greater  estate ; 
for  the  words  in  defaniU  of  such  issue^  upon  which  tha 
remainder  over  is  limited,  mean  the  same  as  <'  in  de» 
&ult  of  such  children."  Then  the  devise  to  Mary  and 
her  children  is  a  contingent  devise  only,  on  the  event 
,of  there  not  being  any  child  o{  Elizabeth  to  take;  and  if 
there  should  be  a  child  of  Elizabeth^  then  the  remainder 
over  to  be  void.  It  is  a  contingency  with  a  double  a^>ect ; 
JEZfsad^  was  unmarried  at  the  death  of  the  devisor;  the 
devise  is,  if  Elizabeth  should  die  having  a  son  or  daugh« 
ter,  the  remainder  is  to  vest  in  them;  but  if  she  has  no 

•oa 


Jon  IS. 


IN  THK  FifTT-pirrH  Year  of  GEORGE  III.  91 

ion  or  daughter,  then  it  is  to  vest  in  Mary^  or  her  chil-        1 8 1 5* 
dren,  otherwise  to  be  defeated     Wherefore^  since  -EK-     ^         " 

GOOURIGUT 

vuthelh  died  and  lefl  a  daughter  in  whom  a  life  estate  ^nn^ 
vested,  the  limitation  over  to  Mary  and  her  children 
has  failed.  And  for  this  he  cited  Denne  v.  Page  (a), 
Keene  v.  Dickson  (ft),  Hay  v.  Lard  Caoentry  (c),  Foster 
V.  Lord  Romney  (i),  Doe  v.  Perryn  (e),  Bex  v.  Marquis 
rf  Stafford  lj)j  but  admitted  that  in  the  two  last  the 
estates,  upon  the  vesting  of  which  the  subsequent  re- 
mainders were  held  to  be  defeated,  were  estates  in  feo. 
And  as  to  what  was  held  in  Doe  v.  Dacre{g)f  that  the 

words  <^  for  de&ult  of  such  sons,''  did  not  make  the 
remainders  over  contingent,  that  was  upon  a  view  of  the 
whole  will,  because  it  appeared  that  the  testator  never 
meant  his  heir  to  take  until  there  should  be  a  complete 
fiiilure  of  the  issue  of  all  his  seven  sisters. 

JV.  E.  Taunton  contrl,  admitted  that  the  estates  li- 
mited to  Elizabeth  and  her  sons  and  daughters,  and  to 
the  testator's  other  two  daughters,  their  sons  and  daugh- 
ters in  succession,  were  only  life  estates ;  which  might 
well  be,  since  life  estates  may  be  limited  to  unborn  chil« 
dren.  But  here  he  said,  as  in  Doe  v.  Dacre^  it  was 
plain  from  the  ultimate  limitation  to  his  right  heirs 
^for  "Boani  of  all  such  issues^^*  that  the  testator  did  not 
mtend  his  right  hdbrs  to  take  until  all  the  issues  of  his 
dau^ters  fkiled,  whereas,  as  the  plaintiff  would  have  it, 
if  the  first  taker  should  have  a  son  in  whom  the  remain-* 
der  should  vest  but  for  an  instant,  all  the  subsequent 
limitatkms  would  be  gone.    And  he  was  proceeding  to 

(«)  u  BaUf  603.  If.        (i)  iS.4rF,  154.  ff.        (c)  3  T.  i?.  83. 
{i)  ii£al/,594.  (0  Zt.R.4%^  {/)  j  Eatus^u 

is)  lA^AS5©» 
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1815.        observe  on  the  cases  cited,  but  was  stopped  by  the 
Court. 


OOOfilllOHT 

arainsi 


ajti 
fo 


ON  £8. 


Lord  EiXENBOROUOH  C.  J.    It  appears  to  me  with* 
out  reference  to  other  cases  that  the  testator  intended 
to  give  successive  estates  for  life  to  his  daughters,  in- 
verting the  order;   first  he  gives  it  to  his  younger 
daughter  Elizabeth^  and  after  her  decease  to  the  first 
and  every  other  son  of  her  body,  (under  which  devise 
they  would  take  estates  for  life,)  and  for  want  of  such 
sons  to  the  daughters,  to  be  equally  divided  between 
them,  and  in  case  there  should  not  be  more  than  one 
daughter,  then  to  her,  and  in  de&ult  of  such  issue  to 
daughter  Marywidi  the  like  limitations,  and  then  to 
daughter  Catherine  in  like  manner.    The  question  is 
whether  if  there  should  be  no  son  or  daughter  of 
EUzabeikj  or  if  being  any  such  they  should  fidl,  the 
testator  intended  that  the  estate  should  go  over  to  the 
next  in  remainder.    And  it  i^ears  to  me  that  he  did 
so  intend.    For  this  is  plain  from  the  ultimate  remainder 
<<  for  want  of  all  such  issues,"  to  his  right  heirs,  that  the 
testator  intended  that  nothing  should  go  over  to  hit 
right  heirs  until  all  the  issue  of  his  three  daughters  hi^i 
completely  fiiiled. 

Le  Blanc  J.  leaking  the  whole  will  together  I 
think  the  words  in  defauU  (ff  suck  issue,  mean  if  there 
should  be  a  &ilure  of  issue. 

Batley  J.  Denne  v.  Page^  and  Ha^  v.  Lord  Qh 
venirtf,  do  not  go  so  fiir  as  has  been  supposed ;  the 
question  in  them  was  not'  whether  the  subsequent  limit- 
ations should  be  defeated,  but  whether  the  devisees  took 
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life  estates,  or  estates  in  taiL    And  the  court  in  Doe  v.        1815* 

Bacre  do  not  seem  to  have  followed  the  authority  of 

Keene  v.  Dicksony  neither  did  Lord  Keryon  much  ap- 

prore  of  Denne  v.  Pagtf  when  Doe  v.  Daa-e  was  before        johks* 

this  court  in  error  (a).  •  Oi  Keene  y.  Dickson  however  it 

may  be  observed  that  the  construction  was  such  as  to 

eflectoate  the  intention  of  the  testator,  for  the  dau^ters 

would  have  been  disappointed  if  it  had  been  construed 

that  the  remainder  over  vested.    But  here  such  a  con* 
straction  will  disfqppoint  no  one. 

DaicMsr  J.  The  construction  contended  for  on  the 
part  of  the  plaintiff  would  disappoint  some  material 
words  in  this  wilL  By  the  words  of  the  will  the  estate 
was  not  to  go  over  to  the  devisor's  right  heirs  except 
'^  for  want  of  all  such  issues,"  that  is,  all  the  sons  and 
daughters  of  his  three  daughters.  The  construction  of 
the  plaintiff  would  reduce  it  to  this,  that  if  any  one  of 
the  sons  or  daughters  of  Elizabeth  should  take^  the  other 
remainders  were  to  be  at  an  end,  notwithstanding  there 
were  sons  and  daughters  of  Maty  and  Catherine.  But  I 
construe  the  words  ^^  in  default  of  such  issue,''  and  in 
order  to  effectuate  the  intention  it  is  absolutely  necessary 
so  to  construe  them,  in  this  way,  viz.  if  there  be  no 
issuei  or  if  being  issue  it  should  fail.  The  consequence 
is,  that  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  Defendants. 
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1815. 

Mofiiaj,         Usher  and  Another  against  Dakset  and  Othefs^ 

May  l$t.  '^ 

Where  a  ver-  HP  HE  plaindfis  declwed  in  assumpsit,  as  indorsees  oi 
'for  a  sum  ex-  a  bill  of  exchange,  for  1574/.  \is^  and  laid  the 

dTmli^stn^tbc  damages  at  1630/.     And  at  the' trial  after  last  Michadr' 

ind  judemcnt  ^''^  ^^"^  the  jury  gave  a  verdict  for  1685/.5  being  the 

entered  for  the  amount  of  principal  and  interest  to  the  4th  day  of  the 

same,  and  writ  r  r  -r  ^ 

of  error  upon      following  term;  for  which  sum,  together  with  cost^ 

the  judg*  °  .  ,  ^ 

ment,  assifrning  judgment  was  entered  in  that  term.  —  £rror  in  parlia^ 

that  for  cause,  i  .    .    ,  i  .  •   j  •  t 

the  Court  al-  ment  on  this  judgment,  and  transcript  carried  m  on  the 
plaintik  to  'S^h  of  March;  and  tlie  error  assigned  was  for  the  ex- 
amend  the  (^^gg  Qf  ^e  verdict  above  the  damages  laid  in  the  de- 
judgment  and  *• 

transcript  in  a    claration,    and   that  judgment  was   entered  thereon* 

term  »ubse-  .  j       .       i  • 

quent  to  that  Joinder  in  error.  And  upon  a  former  day  m  this  term 
Judgment  was  the  plaiutiffi  obtained  a  rule  nisi  for  liberty  to  amend 
tMinga^rcmU-  the  judgment  roll  by  entering  a  remittitur  of  55/.,  and 
^^^^  ^^       to  have  judgment  for  the  residue,  and  also  to  amend  the 

transcript  on  payment  of  costs  in  error,  &c. 

Giffbrd  now  shewed  cause,  and  admitting  that  the 
Court  had  a  twofold  authori^  to  make  amendmmts, 
first,  at  the  common  law,  2dly,  by  the  statutes,  denied 
their  autbori^  to  amend  in  this  case.  For  at  the 
common  law  the  Judges  might  only  amend  their  judg- 
ment in  the  same  term  (a),  but  not  afterwards,  and 
therefore  according  to  Itay  v.  Lister  {b)^  Cheodof  t« 
Morris  [c\  a  remittitur  cannot  be  entered  in  a  term 
subsequent  to  that  in  which  the  judgment  is  entered. 
And  evoi  in  the  same  term  the  Judges  might  not  amend 

(4)  8  Mep.  ISJ.    Gilk,  C,  P.  X08.  (})  %  S/r.  11 10.    Andr.  351. 

amis* 
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ft  mistake  of  the  jury,  and  of  the  party  himself  in  taking        1815. 
judgment  for  the  whole,  instead  of  entering  a  remittitur 
for  the  excess  and  taking  judgment  for  the  residue,       jgdnst 
which  the  plaintiff  in  this  case  ought  to  have  done  {a). 
Wherefore  the  Court  in  Sabin  v.  Lang  (6)  refused  the 
amoidment,  because  the  plaintiff's  taking  damages  for 
the  whole  made  the  judgment  bad  in  law,  and  it  was  a 
mistake  founded  upon  the  verdict.     And  as  to  Pickwood 
V.  Wright  (c),  where  the  Court  allowed  the  amendment, 
Don  constat  but  that  it  was  in  the  same  term,  and  unless 
it  had  been  allowed,  it  appears  by  the  note  that  the 
plaintiff  would  have  been  out  of  time.     Besides,  that 
case  is  at  variance  with  Sandiford  v.  Beaity  there  citedy 
and  the  oAer  authorities  were  not  pointed  out  to  the 
attention  of  the  Court.    Tlat  case  also  was  before  join- 
der  in  error,  but  here  it  is  after;  and  it  seems  that 
after  in  nullo  est  erratum,  it  is  never  admitted  to  amend 
errors;  Bamdy  v.  SJtrimpton  {d).    2dly,  As  to  the  sta- 
tutes, it  has  always  been  considered  that  the  only  things 
amendiable  by  stats.  8  //•  6.  c.  1 2.  and  c.  15.  (of  amend- 
ments) are  misprisions  of  the  clerks,  and  that  they  do 
not  extend  to  any  default  of  the  party  or  his  counsel  {e)  ^ 
and  so  strict  was  this  rule  held,  that  it  was  adjudged  in 
an  action  upon  the  case,  if  the  plaintiff  recovers  costs, 
and  the  record  is  entered  that  he  shall  recover  per  in- 
crementum  assessed  per  Jur.  where  it  ought  to  be  per 
Ctir.,  for  the  Court  increases  it  and  not  the  jury,  though 
this  be  but  a  mistake  ill  a  letter,  yet  because  it  is  in  a 
judgment.  It  cannot  be  amended  by  the  statute  (/}. 

(tf)  8a»dffard  ▼.  B^an,  %  Sac.  Ahr.  Damages,  (D.  a  ).      Of  v.  HptuSf 
4  5/r.  X171. 

(3)  I  mis.  30.  (0  X  H,  BL  643.  (lO  8  Mad.  304. 

(#)  8  Ref.  t^%,  if)  Fifu  Ahr,  Amendmcni,  F.  fl,  a. 

Park, 
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1815.  Parkf  Marryai^  and  Jbbott^  contra,  cited  Short  ▼• 

""■""         Coffin  ia\    Pehie  v.  Hannauib\    Doe  v.  Perkins  {c\ 

UfHER 

I^^Afiu/         Neamham  v.  Ziow  ((2),  Hardy  v.  Cathcart  {e\  Dunbar  v. . 
Hitchcock  (J^f   in  answer  to  the  objections  that  the 
Court  could  not  make  this  amendment  after  the  term 
of  the  judgment,  and  after  joinder  in  error.    And  they 
relied  on  Pickaoood  y«  Wright  for  the  making  it,  in  op- 
position to  Sandiford  v.  Bean.     And  as  to  this  being 
the  party's  own  error  to  enter  the  judgment  for  the 
whole  damages,  the  entering  of  judgment  is  the  act  of 
the  Court  and  not  of  the  party ;  neither  coulid  the  party 
of  himself  have  remitted  the  damages,  and  signed  judg- 
ment for  the  lesser  sum,  without  leave  of  the  Court; 
Dickinson  v.  Plaisted  (g).     Wherefore  the  error  is  the 
misprision  of  the  clerk,  and  is  amendable  as  such  under 
the  statutes,  at  the  discretion  of  the  Court*. 

CuTn  adv.  vidt* 

Lord  Ellenborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  a  question  arising  after  writ  of  error  brought 
upon  a  judgment ;  the  judgment  was  entered  for  1,685/. 
the  damages  found  by  the  Jury,  tlie  damages  laid  in  the 
declaration  being  only  1,630/.,  and  the  application  was 
for  leave  to  amend  the  judgment  roll  by  entering  a  re- 
mittitur for  the  diflferenoe.  And  the  question  in  this 
case  is  whether  this  amendment  can  be  made  after 
judgment  given  in  a  former  tenUf  and  writ  of  error 
brought  tiiereon,  and  joinder  in  error.  It  was  objected 
that  it  could  not  be  made  after  the  term  in  which 

(tf)  5  Bwr,  %^yx  (h)  3  T.  A  659.  {c)  Ihid.  749. 


(r)  77.ii.474* 
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judgment  was  giveili  and  it  w&s  hot  contended  that  It  1815^ 
could  except  by  the  authority  of  the  court.  Several  ^— ' 
cases  were  cited,  and  the  court  think  that  there  are  two  jgainst 
(express  authorities  fer  allowing  this  amendment;  one 
in  Marsh.  Hep.  C.P.  180.  Hardy  y.  Calhcai-t^  and  a 
former  case  in  i  H.  Bl.  643.  Pickvooad  v.  Wright. 
Hardy  v.  Caihcart  was  a  penal  action,  and  the  Qury 
found  a  verdict  for  the  plaintifiP  with  I5.  damages,  which 
could  not  lawfully  be,  because  damages  cannot  be  given 
for  the  detention  of  the  debt  in  a  penal  action.  And 
judgment  having  been  entered  for  the  damages,  error  was 
brought  thereon  for  that  cause,  and  upon  application  to 
the  Court  of  Common  Pleas  for  leave  to  amend  the 
judgment  by  entering  a  remittitur  of  the  damages,  the 
Court,  after  a  review  of  the  precedents  and  after  taking 
time  to  ccmsider,  thought  itself  at  liberty  to  make  the 
nmendment.  There  the  question  was  argued  whetbcf 
the  amendment  could  be  made  by  stat.  8  H.  6.,  which 
authorizes  the  Judges  to  amend  all  which  in  their  dis« 
cretion  seems  to  be  misprision  of  the  clerks.*  It  was 
argued  that  the  Court  had  authority  to  allow  the  amend- 
ment, in  that  which  was  dearly  a  misprision  of  the 
Clerk  within  the  statute ;  and  Heath  J.  who  delivered 
the  judgment,  said  that  <^  It  was  a  rule  at  common  law 
that  a  judgment  could  not  be  amended  after  tlie  term  in 
which  it  had  been  entered  ttp,  but  that  several  statutes 
had  corrected  and  supplied  this  defect  in  the  law,  and 
particularly  the  statute  of  Jf.  6.  relieved  in  all  cases 
where  the  error  had  arisen  from  the  -misprision  of  the 
clerk."  Thus  it  seems  as  if  the  amendment  made  in 
that  case  was  founded  upon  the  statute,  considering  the 
error  as  the  misprision  of  the  clerk*  In  Pickooood  v* 
Wright  the  same  leave  was  given  to  enter  a  remittitur  of 
Vol.  IV.  H  the 
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1815.        the  dama^fbond  beyond  the  sum  laid  in  thedecIaratioHy 
Uj„j^        as  is  s&nght  by  the  present  rule,  and  that  also  ^as  done 
j  »a«ji         pending  a  writ  of  error,  though  whether  after  joinder  in 

errordoes  not  appear;  but  fhatcircumstance  is  immaterial 
as  to  the  power  of  the  court,  and  can  only  operate  if  at 
all  upon  its  discretion.  The  only  limitation,  indeed,  that 
seems  to  have  been  pressed  in  argument  was,  that  this 
cannot  be  done  after  the  term  in  which  judgment  is  en- 
tered ;  yet  this  appears  to  have  been  done  in  Pichoood  v. 
Wright,  for  the  amendment  was,  according  to  the  report, 
^  on  the  4th  of  J1/I1/9  and  upon  inquiry  it  turns  out  that  the 

■I  judgment  was  of  Easter,  which  was  the  preceding  term. 

In  that  case  Sandiford  v.  Bean  was  cited  from  2  Bac. 

Jbr.  {GwiU.  edit.)  267.  (Damages.  D.  2.)  "  that  if  the 

jury  give  more,  the  plaintiff  must  relinquish  the  extra 

j  damages ;  for  if  he  enter  up  judgment  for  the  whole 

,  which  the  jury  give,  it  is  error,  and  cannot  be  amended 

j  or  helped  in  any  manner/'    That  the  party  may  not  do 

it  after  the  term  witl/out  the  interposition  of  the  Court 
is  correct,  but  not  that  it  may  not  be  done  at  all,  espe- 
cially if  it  is  to  be  considered  as  the  misprision  of  the 
clerk.  And  certainly  this  has  been  considered  in  former 
cases  as  the  misprision  of  the  clerk.  In  Owen,  45.  the 
plaintiff  laid  his  damages  at  20/.,  the  jury  gave  30/.,  and 
by  the  Court,  the  plaintiff  shall  r^over  no  more  than  he 
has  declared  for,  and  this  ought  to  be  done  of  course  by 
the  clerks.  And  for  this  position  2  H.  6.  7.  8  i/.  6. 4. 
j^2  Ed.  3.7.  are  cited.  The  case  of  Ray  v.  Lister, 
2  Str,  1 1 10.,  but  better  reported  Andr.  384.,  was  relied 
^  on  in  argument  against  the  rulei  There  Page  J.  con- 
sidered that  the  sum  found  beyond  the  damages  laid 
was  surplusage,  and  ought  to  be  rejected  as  vitium 

clerici,  and  not  warranted  by  the  recora ;  but  the  other 

Judges 
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Judges  held  the  contrary.  And  Xe^  C.J.  said,  that  x8i5« 
this  could  not  be  considered  as  vttium  clerici,  because  usuer 
(according  to  xo  C9. 1 17.  ft.)  in  some  cases  the  plaintiff  agaimt 
might  have  judgment  for  more  damages  than  he  has 
counted  for.  I  confess  the  reason  somewhat  staggered 
me^  and  upon  looking  to  the  authority  cited  for  it,  I 
found  that  although  Lord  Coke  in  his  position,  and 
LeeC»J.  are  literally  borne  out  by  the  authority,  yet 
they  are  not  by  any  means  substantially  so  for  the  pur- 
pose for  which  the  authority  is  cited.  For  the  case 
dted  (8  H,  6.  5.  a.)  by  no  means  establishes  that  the 
plaintiff  may  have  more  damages  against  the  defendant 
than  what  he  has  counted  for  against  him^  but  that 
having  counted  in  detinue  against  the  defendant  for 
damages  to  a  certain  amount,  he  may  recover  against 
the  garnishee  (against  whom  he  has  alleged  no  particu- 
lar amount  of  damages)  a  greater  sum  than  he  has  laid 
as  his  damages  against  the  defendant.  As  to  the  other 
pomt,  Martin^  then  a  Judge  of  the  Common  Pleas, 
says,  <^  Whether  he  shall  recover  damages  according  as 
he  hfA  declared,  or  according  to  what  is  found  by  the 
inquest,  it  seems  to  me  that  this  declaration  wUl  not 
estop  him,  for  as  to  the  garnishee  he  does  not  declare 
at  all,  wherefore  as  to  this  he  is  at  large :"  and  Paston^ 
another  Judge,  afterwards  (p.  11.)  says,  ^<  The  damages 
to  be  recovered  against  the  defendant  cannot  be  the 
damages  to  be  recovered  against  the  garnishee;  and  this 
declaration  shall  not  estop  the  plaintiff  to  recover 
damages  beyond  what  he  had  declared  against  the  de- 
fendant,  for  as  I  have  said  they  are  other  damages/* 
,  Therefore  the  reason  given  by  Lee  C.  J.  in  answer  tQ 
Page  J.,  that  the  entry  of  the  excess  of  damages  found 
by  the  verdict  could  not  be  considered  as  vitium  clerici 

H  %  and 
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1815.        and  surplusage,  because  the  plaintHF  might  recover 

•~""        more  than  the  damages  laid,  is  not  true  when  applied 

/       i^cinst        to  the  defendant  against  whom  the  damages  are  laid. 

And  so  Lord  BoUe  ( i  Roll.  Abr*  578.)  properly  explains- 
it ;  **  but,  says  he,  the  plaintiff  in  detinue  shall  recover 
more  damages  against  the  garnishee  than  he  had  counted 
for,  for  his  count  was  not  against  the  garnishee,  but 
against  the  defendant,  and  dami^es  against  him  are  for 
the  delay  after  the  count.*'  Thus  it  appears  Lord  Cdke 
had  taken  that  up  as  a  general  position,  which  was  only 
founded  upon  the  case  as  against  the  garnishee,  and 
LerC.  J.  probably  adopted  it  without  looking  to  the 
authority  upon  which  it  rested.  And  thns  &r  I  have 
thought  it  right  to  advert  to  the  case,  in  r^ard  t& 

what  has  been  thrown  out,  that  the  plaintiff  may  recover 
mofe  damages  than  he  counts  for.     Without  determin- 
ing whether  this  mafy  be  treated  as  vitium  cterici,  which 
however  seems  to  have  been  the  opinion  in  Hardy  v« 
Cathcarij  or  whether  it  falls  within  the  scope  of  the 
Court's  general  autliority  to  amend,  a$  in  Pkhvood  v. 
Wrighty  it  appears  from  that  case  that  the  Court  ha» 
authority  to  amend  such  errors  as  this  after  the  term  of 
the  judgment     I  have  before  observed  that  it  turns  out 
upon  inquiry,  though  the  report  does  not  state  it,  tliat  the 
amendment  in  Pkhoood  v.  Wright  was  of  a  term  subse- 
quent to  the  judgment;  therefore  upon  that  precise  au- 
thority, we  think  that  tlie  Court  may  make  this  amend- 
ment.  Although  the  party  cannot  himself  now  make  it, 
yet  if  the  Court  can,  they  may  authorize  him  to  become 
their  instrument  by  entering  a  remittitur  for  the  excess. 
If  they  may  do  it  by  their  own  authority,  they  may  do  it 
by  deputing  him.     Wherefore  we  are  of  opinion  that 
this  rule  ought  to  be  made  absolute. 

Bule  absolute.. 
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I8I5. 


Rose  and  Otbers  against  Mil£S«  rund^y, 

^  May  ad. 

17  HROR  to  reverse  a  judgment  of  tlie  G>minon  Pleas,  where  plaintiff* 

The  plaintiff  declares  in  one  of  the  counts,  that  before  aad  at 

whereas  the  plaintiff  before  and  at  the  time  of  commit-  commhtine 

linff  the.irrievances  by  the  defendants,  was  lawfully  pos-  }}^^  grievance. 

o         'O  J  "-^  •^  «  he  was  navigat- 

sessed  of  certain  barees  and  other  craft  laden  with  !°K  *»»»  barges 

1  !..«.,.  Ia<lcnwith 

^oods,  wares,  and  merchandizes  of  the  plaintin,  and  just  goodsi  aloni:  • 

before  and  at  the  time  of  committing  the  grievances  was  gabllTcreek] 

navigating  his  said  barges  and  craft  so  laden  along  a  |!JlfdanVwr%  - 

certain  navigable  creek,  part  of  a  certain  public  river,  ^^^^y  "»«>*^«<l  * 

situate,  &c.,  yet  tlie  defendants  well  knowing  the  pre-  *"<*  ^«p*  ^^^ 

inises,  but  contriving  and  wrongfully  and  unjustly  in«  from  thence 

tending  to  injure  the  plaintiii^  and  to  prevent  him  from  thereby  ob- 

navigating  his  barges  and  craft,  so  laden  as  aforesaid,  pJbHeVavi- 

along  the  said  public  navigable  creek,  heretofore^  to  wit,  f nj  pJJJ^nJed 

on,  &c.  wrongfully  and  injuriously  moored  and  fastened,  ^}^^  plaintiff 

'  o       ^  J.  ^  »  from  navigat- 

and  caused  to  be  moored  and  fastened,  a  certain  barge  i^sr  ^^  barges 

so  bden,  per 

across  the  said  public  navigable  creek  and  the  channel  quod  pUintiff 

thereof^   and  kept  and   contirmcd  the  said  barge  so  convey  ^ 

moored  and  fastened  across  the  said  navigable  creek,  fiuancc^r 

and  the  channel  thereof  for  a  long  space  of  time,  to  '*"*^»  *"**  T?* 

wit,  from  thence  hitherto,  and  thereby  during  all  the  ^nd  eapence  in 

time  aforesaid   obstructed  the  said  public   navigable  his  goodi  over 

creek  and  the  channel  hereof,  and  thereby  prevented  that  this  was 

the  plaintiff  from  navigating  his  said  barges  and  craft  d^/j;,^?^'**^ 

so  laden  alonir  the  said  public  navijzable  creek;  by  rea-  ^^"^ch an  aaion 

®  *[  .     .  '      -^  upon  the  cast 

son  of  4II  which  premises  the  plaintiff  was  not  only  yfoM  lie. 
during  nil  the  time  aforesaid  obliged  to  convey  all  his 
said  goods,  wares,  and  merchandizes,  a  great  distance 
over  land,  but  was  also  during  the  time  aforesaid  put  to 

^  H  3  great 
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1815.        great  trouble  and  inconvenience  in  carrying  on  his  buM- 

ness,  and  hath  been  obliged  to  expend  divers  large  sums 

against         of  monev,  to  wit,  500/.,  in  and  about  the  carriage  of  his 

Miles.  ^  ^  o 

said  goods,    wares,   and  merchandizes,  over  land   as 
aforesaid. 

Plea,  not  guilty ;  and  a  general  verdict  fer  the  plain* 
tiff  upon  the  whole  declaration,  with  20s.  damages. 
And  the  errors  assigned  were,  that  the  supposed  ob- 
structions in  the  public  navigable  river  in  the  declaration 
mentioned,  are  in  the  nature  of  a  common  nuisance  to 
all  the  subjects  of  the  realm,  and  not  of  a  particular  or 
private  injury  to  the  plaintiff;  and  it  is  not  shewn  that 
the  plaintiff  has  actually  incurred  or  sustained  any  spe- 
cial damage  by  reason  of  such  obstructions.  Also,  that 
the  plaintiff  has  brought  a  personal  civil  action,  and  re- 
covered damages  therein  for  a  grievance  or  nuisance 
remediable  only  by  criminal  prosecution.  Also,  that 
the  declaration  is  not  sufficient  in  law,  &c.  Joinder  in 
error. 

Marryat^  in  support  of  the  errors,  contended  that 
the  rule  of  law  was  clear,  that  for  a  common  nuisance 
in  a  public  highway  the  remedy  is  by  indictment  and 
not  by  action,  unless  there  be  some  special  daiAage 
alleged ;  the  reason  of  which  rule  is  for  the  avoiding  of 
multiplicity  of  suits ;  for  if  this  plaintiff  may  have  an 
action,  by  the  same  rule  every  person  navigating  the 
creek  may  have  the  like  action.  Wherefore  the  plain- 
tiff, in  order  to  maintain  this  action,  ou^t  to  shew  a 
particular  damage.  Thus.it  was  considered  in  CSb- 
chesier  v.  Leihbridge  (a) ;  and  thus  according  to  Hubert 
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Groves 


MlLCf. 


IN  THE  Fifty-fifth  Year  of  GEORGE  III.  103 

• 

V.  GrCfoes{a)   the  mere  obstruction  of  the  plaintiff's        1815* 
trade,  or  as  it  was  resolved  in  Paine  v.  Partrich  (6),  the        — — 

Ross 

delaying  him  in  his  journey  a  little  while,  by  reason  »gahsi 
whereof  he  is  damnifiedi  or  some  important  affair  is 
neglected,  is  not  such  a  special  damage  for  which  an 
action  on  the  case  will  lie,  but  the  particular  damage 
ought  to  be  direct  and  not  consequential,  as  for  in- 
stance^ the  loss  of  his  horse,  or  some  corporal  hurt 
Now  in  this  case  the  plaintiff  has  not  declared  for  any 
particular  damage,  but  generally  that  his  craft  was  ob- 
structed, by  reason  of  which  he  was  compelled  to  take 
his  goods  another  way,  and  put  to  inconvenience  and 
ezpence,  all  which  is  consequential,  and  must  be  com- 
mon to  every  one  who  before  used  the  way,  and  tliere 
is  no  direct  damage  to  his  property  or  person. 

Lord  EiXENBORouGH  C.  J.  In  Hubert  v.  Groves  the 
damage  might  be  said  to  be  common  to  all,  but  this  is 
something  different,  for  the  plaintiff  was  in  the  occupa- 
tion, if  I  may  so  say,  of  the  navigation ;  he  had  com- 
menced his  course  upon  it,  and  was  ih  the  act  of  using 
it  when  he  is  obstructed.  It  did  not  rest  merely  in  con- 
templation. Surely  this  goes  one  step  fiirther;  this  is 
something  substantially  more  injurious  to  this  person^ 
than  to  the  public  at  large,  who  might  only  have  it  in 
coDtemplation  to  use  it  And  he  has  been  impeded  in 
his  progress  by  the  defendants  wrongfully  mooring  their 
barge  across,  and  has  been  compelled  to  unload  and  ta 
carry  his  goods  over  land»  by  which  he  has  incurred  ex- 
pence,  and  that  expence  caused  by  the  act  of  the  de-^ 
fendants.    If  a  man's  time  or  his  money  are  of  any 

^  H  4  valuer 
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1815.        ^aloe,  it  seems  to  me  that  this  plaintiff  has  shewn  ^ 
particular  damage. 


Rots 


Batley  J.  The  defendants  in  efiect  have  locked  up 
the  plaintiff's  craft  whilst  navigadrig  the  creek,  and 
placed  him  in  a  situation  that  he  unavoidably  must 
incur  expence  in  order  to  convey  his  goods  another 
way. 

Dampier  J.  The  present  case  I  think  admits  of  this 
distinction  from  most  of  the  other  cases,  that  here  the 
plaintiff  was  interrupted  in  the  actual  enjoyment  of  the 
highway.  The  expence  was  incurred  by  the  immediate 
act  of  the  defendants,  for  the  plaintiff- was  forced  to  un- 
load his  goods,  and  carry  them  over  land.  If  this  be 
not  a  particular  damage,  I  scarcely  know  what  is. 

Per  Curiam^  Judgment  affirmed* 

Heath  was  to  have  argued  for  the  defendant  in 
error. 
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Ld.  Viscount  Duncan,  Executor  of  Ld.  Viscount  ^S^*^* 

'  May  3d. 

Duncan,  deceased,  ag'am^/ Mitchell,  Admi- 
nistrator of  Sir  A-  Mitchell,  deceased, 

nPHIS  case  was  argued  in  Trinity  tenn   18 14,    by  HicRlog's 

Brougham  for  the  plaintifl^  and  E.  Lawes  for  the  ft6th  of  jmu 

defendant,  upon  the  two  points  determined  by  the  Court,  dSiibmioi?of 

The  following  cases  were  cited  upon  the  second  point;  [J[***  taken  in 

Lord  Nelson  v.  Tucker  (a),  Johnstone  v.  Marsetson  (b\  *?  ****  ^«f'A 

)'  \  ^  ^  '^    did  not  intend 

Case  of  the  Island  of  Trinidad  (c),    Case  of  the  Lord  to  authorize 
Middleton  ((£),  Pigot  v.  White,  {e)  mindcri  in  ' 

chief,  and  the  . 
flag  and  general 

Lord  Ellenborough  C.  J.  on  this  day  delivered  the  officers,  or  mch 

•    1  n    *  r«^  .  .        ^  ofthematconid 

judgment  01  the  court*   •  This  was  an  action  for  money  conveniently  be 

had  and  received,  brought  to  try  the  validity  of  the  late  dctcrmine'or  to 

Lord  Duxcan's  claim  to  share  in  the  prizes  taken  in  the  [grminatfen  of* 

Texel  in  August  1700,  as  naval  commander  in  chief  at  ^}^^J^^^ 

^^  '^^  rightofallajg 

the  time  of  that  capture.     There  were  two  questions  officer  claiming 

-.  1      <■         «  *>*•  «hare  of  the 

discussed  upon  the  argument :  one,  whether  the  ques-  dUtribntion,  as 
tion  of  right  was  not  concluded  and  bound  by  an  award  oommandM'^in 
made   by  certain   referees  on  the    3d  of  December  ^g^^f  Ac 

capture* 
^bere  an  admiral,  appointed  to  the  command  of  an  eipedition  from  this  ooontrf 
was  inftmcted  to  pot  himself  and  hit  fleet  under  the  command  of  the  admiral  com- 
^  maading  the  statiqni  if  his  co-operation  should  be  necessary,  and  did  accordingly  put 
himself  and  his  fleet  under  such  command,  and  was  directed  by  the  admiral  of  the  sta- 
tiooy  whilst  he  remained  with  htm  to  consider  himself  under  his  command,  and  to 
attend  to  ail  orders  and  signals  whilst  the  fleets  were  00  the  same  station,  and  the  ad- 
miral of  the  station  did  several  acts  forwarding  the  objects  of  the  expedition,  and  issncNl 
orders  relating  thereto,  but  in  consequence  of  ill  health  left  the  station  with  the  ships 
under  his  command,  and  sailed  for  England,  and  at  the  time  when  the  enemy's  fleet  agreed 
to  surrender  was  out  of  sight,  and  not  in  a  situation  to  have  aflS>rded  the  least  asdstance« 
and  the  enemy's  fleet  surrendered  the  day  after  he  tailed :  Held  that  the  admiral  of  the 
station  was  not  entitled  to  his  share  of  distribution  of  prize  as  commander  in  chief  of  the 
expedition  at  the  time  of  the  captuie,  but  that  the  admiral  appointed  to  th4  comman4 
9i  it  was. 

(«)  4  East,  438.  (h)  I H.  BL  ft6i .  (c)  5  M.  Mm,  X.9%. 

(fO  ^Sfit,Mn,R,isz.  (r)  x^.JAa6i.«^ 

iSo^S 
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1 8 1 5.  1 806 ;  the  other,  whether  independently  of  that  award, 
— *■""  and  considering  the  question  as  not  so  concluded  and 
against  bound,  Lord  Duncan  stood  in  the  situation  of  nayal 
commander  in  chief  of  the  ships  concerned  in  the  cap- 
ture at  the  time  when  the  capture  was  made,  and  whe- 
ther Sir  Andrew  Mitcfiell  was  not  a  mere  flag  officer 
under  him,  or  whether  Lord  Duncan  was  not  wholly 
unconnected  with  the  capturing  ships  at  the  time  of  the 
capture,  and  Admiral  MitcJiell  the  naval  commander  in 
chief  at  that  period.  The  first  question,  which  is  00 
the  effect  of  the  award,  depends  upon  His  Majesty's  war- 
rant of  the  26th  of  June  1 8oo.  .  By  that  warrant  the 
king  grants  the  produce  of  the  ships,  &c.  to  Sir  Ralph 
Abercrombie^  and  Sir  Andrew  Mitchell^  by  name^  but 
without  describing  them  as  commanders  in  chief  of  the 
land  and  naval  forces,  in  trust  to  be  by  them  paid  and 
distributed  to  and  amongst  such  persons  employed  ia 
the  ftrmy  and  navy  on  the  said  expedition,  ai;.  might  be 
entitled  thereto,  according  to  a  plan  of  distribution 
stated  in  the  warrant  By  that  plan  the  whole  was  to  be 
divided  into  eight  equal  parts,  and  of  those  one  eighth 
was  to  go  ^<  to  the  two  commanders  in  chief  of  the 
<<  army  and  navy,  (it  being  a  conjunct  expedition,}  and 
<<  to  the  flag  and  general  officers,  so  that  each  commander 
^  in  chief  should  take  double  that  share  which  each 
'*  general  or  flag  officer  not  being  commander  in  cliief 
*<  should  take^  but  if  the  number  of  fli^  and  general  oft- 
**  oers,  exclusive  of  the  two  commanders  in  chie^^  should 
^*  exceed  four,  in  that  case  a  moiety  of  the  said  eighth 
^<  was  to  be  divided  equally  between  the  two  commanders 
*<  in  chiefs  and  the  other  moiety  among  the  flag  and 
<<  general  officers."  The  warrant  then  specified  amongst 
what  persons  the  other  7-8ths  should  be  distributed,  as 

colonels 
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colonels  and  majors  in  the  army,  and  post  captains  and        181  c. 

masters  and  commanders  in  the  navy,  in  the  2d  class :        • 

captains  of  marines  and  land  forces,  and  sea  lieutenants     ^^ agahst^'^ 
and  others,  in  the  3d  class :  and  so  in  different  classes,      MircnrLt. 
pm^uing  and  comprehending  the  different  descriptions 
of  officers,  seamen  and  soldiers,  in  the  two  services;  and 
concluded  with  this  provision:    <<  And  we  are  gra- 
^  ciously  pleased  farther  to  order  and  direct  that  in 
«  case  any  doubts  shall  arise  respecting  the  said  distribU" 
"  tion^  and  the  classing  of  the  different  individuals  con^ 
'^  cemedj   the   same  shall  be  determined  by  the  txvo 
**  commanders  ifi  chief,  and  the  Jlag  and  general  officers^ 
<<  or  such  of  them  as  can  conveniently  be  assembled,  or 
"  by  such  person  or  persons  to  Mom  they^  or  the  major" 
"  ity  ofthem^  shall  agree  to  refer  the  sameJ*    Under  this 
clause  four  of  tlie  general  officers  concerned  in  the  expe- 
dition, being  all  who  could  conveniently  attend,  and 
there  having  been  no  flag  officer  but  Sir  A.  Mitchell, 
referred  the  question  of  Lord  Duncan^  right  to  three 
referees,   and  they  decided  in  Lord  Dtmcav^s  favour, 
and  if  the  king's  warrant  authorised  such  reference, 
their  award  is  conclusive.  Upon  our  desiring,  at  the  close 
of  the  argument,  to  be  supplied  with  a  copy  of  any  me- 
morial  presented,  or  representation  made  to  the  crown, 
prior  to  the  granting  of  the  warrant  in  question,  and 
which  might  be  supposed  to  have  operated  as  an  induce- 
ment to  the  grant,  and  to  be  therefore  regarded  as  ex- 
planatory in  some  degree  of  its  intention  and  object,  we 
were  furnished  with  a  copy  of  a  memorial  presented  by 
Sir  JL  Mitchell,  dated  the  17th  of  April  1800,  two 
months  and  nine  days  before  the  warrant  of  distribu- 
tion of  the  a6th  June  1800  issued,  and  this  letter,  cou- 
pled with  the  subsequent  warrant  shews  very  strongly 

that 
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iBi  r,  that  the  crown  in  its  warrant  contemplated  Sir  A^  Mil" 
•  chdl^  and  nobody  else^  as  the'naval  commander  in  chief, 
'ag^a^^  and  did  not  mean  to  reserve  any  doubt  on  that  subject 
lyfiicHELf^  ^^j.  ^^  ^bitration  of  the  two  commanders  in  chie^  and 
the  general  and  flag  officers,  under  the  provision  befbre 
mentioned.  It  is  material  to  look  to  that  memorial,  for 
in  it  it  is  plain  Sir  A»  Mitchell  considers  himsdf  as  hav-^ 
ing  the  command  all  along,  and  never  considers  Lord 
Jiuncan  in  any  other  light  than  as  having  afforded  him 
lissistance.  He  states  in  his  memorial  the  unceasing 
imd  powerful  support  afforded  him  by  Lord  Duncan 
with  the  fleet  under  his  command,  that  condemnation 
had  been  made  of  four  frigates  and  two  hulks  captured, 
fmd  that  His  Majesty  had  been  pleased  to  direct  that 
those  ships,  late  in  the  service  of  the  Batavian  Repub- 
lic, which  surrendered  to  the  squadron  under  his  com- 
mand, should  be  dinded  between  the  navy  and  army 
employed  in  that  expedition.  And  tht^n  he  conplains 
pf  measures  that  had  been  taken  to  procure  a  different 
mode  of  distributing  the  same.  Thus  far  he  uniformly 
treats  it  as  f^  service  performed  under  hb  command,  and 
he  then  concludes  by  petition  that  His  Majesty  would 
direct  distributioii  in  eqqd  moieties  to  the  navy  and 
army,  praying  this  on  behalf  of  himself  the  officer^  sea^ 
men,  and  mariners  lately  serving  und^r  him,  and  never 
Inverting  to  Lord  Duncatu  The  objection  made  to 
the  reference  is,  that  it  could  not  have  been  in  the  oon-i 
templation  of  the  crown,  when  this  warrant  (explained 
particularly  as  it  is  by  reference  to  the  memorial)  was 
^med,  matter  of  doubt,  who  were  the  two  commanders 
in  chief;  that  it  was  not  worded  with  a  view  to  such  a 

I 

question ;  and  that  it  never  could  have  been  the  inten-i 
(ipn  to  8ut)mit  such  a  question  to  th^  tribunal  this  wais 


Mitchell* 
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rant  creates*     The  words  which  the  warrant  uses  to  de-        1 8 1 5:. 
signate  the  cases  in  which^  this  tribunal  is  to  act,  are       — 
^  in  case  any  doubts  shall  arise  respecting  the  said  di»-        agahst 
tributicm  and  the  classing  of  the  di£ferent  indlviduab 
concerned*     **  Classing  the  individuals  concerned  "  is 
not  properly  applicable  to  the  situation  of  an  individual 
not  being  one  of  any  class  of  persons,  and  the  deter* 
mining  in  which  of  the  several  classes  they  are  to  rank 
assumes  it  to  be  matter  of  certainty  who  the  individuals 
A>  be  afifected  by  such  determination  are^  and  if  the  ob* 
ject  were  to  give  a  power  to  decide  what  persons  were 
concerned,  it  would  be  a  very  imperfect  mode  of  accom- 
plishing that  object,  merely  to  give  a  power  to  class  the 
different  individuals  concerned.     And  the  other  words 
as  to  <<  doubts  respecting  the  said  distribution  *'  are 
not  much  better  calculated  to  confer  the  power  of  de- 
ciding who  were  the  individuals  concerned*     It  is  not 
necessary  for  us  to  say  whether  those  words  are,  or  are 
not  properly  large  enough  to  let  in  such  a  question,  if 
we  could  collect  from  any  other  parts  of  the  war* 
rant  that  it  was  intended  to  comprehend  it ;  but  the 
inaptitude  of  the  words  in  tliemselves  to  comprehend 
such  a  question  afford  one  ground  for  presuming  that 
thare  was  no  such  intention.      Another  git>und  of 
presumption    arises    from    the    tribunal    which    this 
warrant  creates*     It  certainly  must  have  been  intended 
that  they  should  be  capable  of  deciding  in  th'e  first  in* 
stance,  by  themselves,  whatever  question  they  might 
afterwards  upon  consideration  choose  to  refer.     The 
powers  of  deciding  and  referring  are  apparently  co- 
eictensive.     Now  it  is  obvious  that  any  decision  by  the 
qf&cers  themselves,  or  by  their  referees,  might  in  many 
tfsses  be  frustri^ted,  and   rendered  ine^ectua],  by  the 

improper 
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1815.        improper  admission  or  exclusion    of  Lord  Duncanj 
~       either  in  his  voting  upon  the  decision  of  the  question 

against  itself,  or  upou  tJie  choice  of  referees  to  decide  it.  Sup- 
pose,  for  instance,  five  of  the  other  officers  to  meet, 
either  to  decide  the  question  themselves,  or  to  nominate 
referees,  and  Lord  Dimcan  to  lay  in  his  claim  to  attend 
and  vote :  and  suppose  of  the  five,  three  to  be  dgainst 
Lord  DuncarC^  claim,  and  two  for  it:  no  decision  by 
them  could  conclude  the  question,  nor  could  any  nomi- 
nation of  referees  in  which  the  three  and  the  two  voted 
different  ways  be  &ee  from  further  question*  If  Lord 
,  Duncan  were  suffered  to  interfere  and  to  vote  with  the 
two,  it  would  be  open  to  the  objection  afterwards,  that 
a  person  who  had  no  right  had  been  joined  with  the 
persons  who  alone  had  the  power,  and  if  he  were  ex- 
cluded and  not  suffered  to  interfere,  the  question  that 
he  was  unjustly  and  wrongfiiUy  excluded  would  still  be 
open.  The  uncertainty  therefore  which  would  con- 
stantly occur,  as  to  who  would  be  the  persons  propeily 
entitled  to  sit  and  vote  upon  the  decision  of  tliis  ques- 
tion, or  upon  the  nomination  of  the  referees  to  decide 
it,  furnishes  a  strong  ground  for  presuming  that  such  a 
question  was  not  in  the  contemplation  of  the  crown 
when  this  warrant  was  framed,  and  coupled  with  the 
memorial,  a  conclusive  one,  that  there  was  no  intention 
of  submitting  this  question  to  such  a  tribunal,  or  to  re- 
ferees appointed  by  them.  For  these  reasons  we  are  of 
.  opinion  that  the  reference  in  this  case  was  iiot  authorized 
by  the  king's  warrant.  And  this  brings  us  to  the  second 
question,  which  (the  award  being  removed  out  of « the 
way)  is  open  for  our  decision ;  .and  that  is,  whether  Lord 
Duncan^  or  Sir  A.  MilcheU^  was  in  &ct  the  ni^val  com:* 
mander  in  chief  on  this  occfuion.   As  to  which  the  &cta 

14  stated 
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ftaited  are  shortly  these :  In  1 799  an  expedition  was  sent        1815. 

from  this  country  against  Holland^  and  Sir  A.  MitcheU 

was  appointed  to  command  the  naval  force,  but  it  was         against 

part  of  his  instructions,  that  "  if  it  should  be  judged 

"  expedient  to  attack  the  Helder  and  Texel,  or  any 

"  more  northern  part  of  HoUand^  in  the  execution  of 

"  which  service  the  co-operation  of  Lord  Duncan,  with 

^  the  fleet  andclt*  his  command  (a),  might  become  ne- 

**  cessary,  he  was,   «(pa»  joining  his  Lordship,  to  put 

"  himself  and  the  ships  and  vessels  with  him  under  his 

«  Lordship's  orders,  and  to  follow  such  directions  as 

«  he  might  judge  it  necessary  to  give  for  the  regulation 

"  of  Sir  A.  Mitchell's  conduct  while  employed  on  that  ser^ 

"  vice'*     On  the  i8th  oi August  1799*   Sir  A.  MitcheU 

joined  Lord  Duncan,  and  put  himself  under  Lord  D.'s 

command  (J),  and  Lord  D.  on  the  same  day  issued 

orders  to  Sir  A.  'Mitchell,  «  directing  him  whilst  he  re- 

"  matTied  with  Lard  D'sjleet,  to  consider  him&elf  under 

**  his.  Lard  D's,  command,  and  to  attend  to  all  orders 

**  and  signals  Lord  D.  might  make  to  liim,  whilst  the 

**^ets  were  on  the  same  station!'   On  the  2  2d  Lord  Z>. 

prepared  a  summons  to  the  Dutch  admiral  to  surrender, 

and  between  that  time,  and  the  29th,  he  did  divers  acts 

forwarding  the  objects  of  the  expedition  (r),  drew  out  a 

line  of  battle,  and  issued  several  orders  to  Sir  A.  MiU 

chell  relating  to  this  service.     On  the  29th  there  was 

another  summons  to  the  Dutch  admiral,  and  a  flag  of 

(0)  The  case  stated  that  Loid  Duncan  was  then  commander  in  chief 
in  tiie  North  Seas,  having  been  appointed  to  that  command  in  1795. 

[b)  On  that  day  also  Sir  A.  MitcheU,  and  Sir  J?.  Abercromhie,  the  com- 
mander of  the  troops,  went  on  board  Lord  Duncan's  shrp,  where  the 
plans  were  concerted  for  landing  the  troops  and  obtaining  possession 
of  the  enemy's  fleet  in  the  Texel, 

(c)  The  landing  of  the  troops,  was  eHbcted  on  the  17th  noder  Lord 

Amcmi's  ordcrst 

truce 
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i8i5«        truce  firom  him  with  proposals  for  surrendering,  but  iti 
the  evening  of  thai  day^  i.  e,  the  29th  of  August^  Lord 

Xiora  Duncan 

^^amst  Duncan  (in  consequence  of  ill  health)  with  the  ships 
under  his  command  left  the  Texel^  and  made  all  saUJbi^ 
England.  He  was  afterwards  becfalmed  and  obliged  to 
anchor,  but  he  set  sail  again  the  next  morning,  and  at 
the  time  the  Unidijleet  agreed  to  surrender j  it  is  stated 
that  all  his  ships  were  out  of  sight  of  Admiral  Mitchells, 
that  they  were  not  in  a  situation  to  have  seen  signals  of 
distress^  to  have  heard  his  guns,  or  to  hiii)e  dffbrded  his' 
Jket  the  least  assistance.  On  the  ad  o(  September  Lord 
D.  wrote  to  Sir  A.  Mitchell  to  consider  himself  as  not 
being  under  his  command  longer  than  from  the  30th  of 
August^  and  said  he  should  have  given  him  that  intima- 
tion on  his  leaving  the  Texelj  had  he  not  become  mdi^ 
posed.  The  Dutch  fleet  agreed  lo  surrender  about  two 
o'clock  on  the  30tb,  and  their  colours  were  struck  about 
ten  at  night*  And  under  these  circumstances  the  ques^ 
tion  is,  whether  Lord  Dt£ncan  was  commsinder  in  chief 
of  the  naval  part  oS  this  expedition  at  the  time  these 
ships  were  taken,  or  Sir  A  MztcheU;  and  we  are  of 
opinion  upon  full  consideration  that  Sir  A.  Mitchdlwas^ 
and  that  Lord  Duncan  was  not  Sir  A.  Mitchell  had 
originally  a  distinct  and  independent  command  from 
the  Admiralty ;  it  was  only  with  a  view  to  a  service  in 
which  the  cooperation  of  Lord  Duncan^  fleet  might  be- 
come necessary  that  he  was  to  jdin  Lord  D.  and  put 
himself  and  his  ships  under  Lord  2?.'s  command ;  Lord 
D.  only  directed  him  to  consider  himself  under  his» 
Lord  D.'s  command,  whilst  he  remained  with  Lord  DJs 
fleet,  and  Lord  D.  afterwards  desired  him  to  consider 
himself  as  not  being  under  Lord  D/s  command  longer 
than  from  the  30th  of  August^  and  signified  that  but 

II  for 
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for  indisposition  he  would  have  giv6n  him  that  intima*        1815^. 
tion  before  he  left  the  TejceL    Lord  D/s  original  orders        "— "" 

°  LordDvNCAM 

therefore  signified  that  it  was  only  whilst  Sir  A»  Mitchell  i^aiiut 
remained  with  Lord  Z)/s  fleet  that  be  Sir  A.  MitcheU 
was  to  be  subordinate  to  Lord  2>.,  and  that  he  Lord  Z>. 
was  to  be  deemed  commander  in  chie^  and  Lord  JD.'s 
letter  of  the  ad  of  September  is  properly  to  be  un«* 
derstood  as  founded  upon  that  notion.  Can  it  then  be 
said  that  Sir  A.  Mitchell  remained  with  Lord  DuncarC% 
fleet  to  the  time  of  the  capture,  upon  which  circumstance 
the  continuance  of  Lord  Dmican^%  command  was  made 
by  himself  to  depend,  when  it  is  stated  that  at  the  time 
of  the  capture  Lord  Z).*s  fleet  was  sailing  for  England^ 
out  of  sights  out  of  hearings  and  beyond  the  power  ofgiv* 
ing  assistance  ?  If  this  be  not  the  case,  the  consequence 
is,  that  Sir  A.  Mitchell  was  himself  the  naval  comman- 
der in  chief,  and  that  the  plaintiff*  is  not  entitled  to  re- 
cover ;  and  the  verdict  must  therefore  be  entered  for  the 
defendant 


Webb  against  Jiggs  and  Martha  his  Wife,  (a)  ^^f'dL?^' 

r\EBT,     The  plaintiff  declares  that  one  J.  JVebb  was  Debt  doa  not 

seised  in  fee  of  certain  lands  at  Iver,  in  Buckingham^  mon  law,  nor 

shire,  and  being  so  seised,  by  his  will,  duly  executed  ao  ^xl^\^  the^ 

cording  to  the  statute^  gave  and  bequeathed  to  the  plain-  »"«*f  ■  °^  •*» 

tiff  aa  annuity  or  yearly  rent  of  io2.  to  be  issuinxr  and  y«*''y  ""*  ^«- 

"         "         "^  ^  ^  °  vised  payable 

payable  yearly  and  every  year  during  the  life  of  the  de-  oat  of  lands  to 

A  during  the 
life  of  J9.,  to 

whom  the  lands  are  devised  for  life,  B,  paying  the  same  thereout,  so  long  as  the  estate 

of  freehold  continues. 

(a)  This  case  was  argued  at  Serjeants'  Inn  before  Hilary  term,  in 
the  absence  of  Damper  J. 

Vol.  IV.  I  fendant 
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1 815.       lendant  Martha  out  df  the  ftiid  landsi  and  tUf/b  gare 
and  bequeathed  the  aaid  lands  to  the  said  Martha  and 
her  assigns  for  her  iife^  slie  paying  thereont  in  manner 
aforesaid  to  the  plaintiff  the  said  annuity  or  yearly  rent, 
and  afterwards  the  said  J.  Webb  di^,  and  his  will  was 
duly  proved,  whereupon  the  said  Martha  became  seised 
as  of  fredicdd  for  her  life  of  the  said  lands,  and  the 
plaintiff  became  entitled  to  the  said  annuity  or  yearly 
rent,  and  afterwards  the  said  Martha  married  the  other 
defisndant  Ji]gg«,  whereby  they  becmne  seised  of  the 
lands  as  of  freehold  in  right  of  the  said  Martha  for  her 
life^  and  so  the  plaintiff  avers  that  while  they  were  so 
seised,  and  were  the  pernors  of  the  profits  thereof,  75/. 
of  the  said  annuity  or  yearly  rent,  for  seven  years  and  a 
half,  ending  on  the  25th  of  March  1814,  became  due 
from  the  defendants  as  the  pernors,  and  still  is  in  arrear^ 
and  unpaid,  whereby  actio  accrevit,  &c. 
Demurrer.    Joinder. 

Richardson  in  support  of  the  demurrer  made  three 
points,  1st,  that  debt  does  not  lie  in  this  case  at  the  com- 
mon law.  And  he  took  this  distinction,  that  if  an  an- 
nuity be  greLTited/ar  years  debt  lies  for  the  arrears,  so  if 
for  life,  or  pur  autre  vie,  after  the  estate  determined  debt 
lies.  But  by  the  common  law  debt  does  not  lie  for  the 
arrears  of  a  rent  or  annuity  in  fee,  fee  tail,  or  for  life,  so 
long  as  the  estate  of  freehold  has  continuance"  And  for 
thishecitedOig«^rscase(a),  Com.  Dig.  Debt,  (A.  6,  7.) 
ibid.  (B),  also  1  Bol.  Abr.  594  {G)ipL  i.  to  the  same 
effect  And  the  reason  given  is,  because  the  law  will 
not  suffer  a  real  injury  to  be  remedied  by  an  action 
merely  personal  (i).    Whether  this  reason  be  satisfac- 

tory 
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tory  or  110(9  it  u  enough  that  the  rule  of  biw  is  so ;  and  1815. 
the  party  is  not  without  his  remedy,  for  an  assise  of  mort  -— ^ 
d'aiioe8tor(a)^oa:  novel  disseisin  (6),wtU  lie,  or  the  writ  de  a^anst 
cousoetudimbus  el  serviUis  or  the  wnt  of  cessavit  {c).  ^ 
la  many  case%  indeed,  according  to  Lit.  sect.  2 19.  '*  the 
-grantee  of  a  rent  charge  may  choose  whether  he  wiU  sue 
a  writ  of  annuity  against  the  grantor,  or  distrain  for  the 
rent  behind ;"  and  liord  Coke  says  upon  that  {d\  <<  the 
gnmtee  bath  election  to  bring  a  writ  of  annuity  and 
charging  the  person  only,  to  make  k  personal,  or  to  dis* 
train  upon  the  land  and  to  make  it  real."  But  that  is 
to  be  imderstood  of  a  rent  granted  by  deed,  which 
chaiges  the  person,  and  for  which  a  writ  of  annuity  doth 
lie;  but  not  as  in  the  ease  at  bar  where  there  is  not  any 
charge  upon  the  person,  adly.  If  debt  does  not  lie  at  the 
common  law  neither  does  it  by  stat.  8  Anne,  c.  14.  s.  4. 
For  that  statute  applies  only  to  cases  between  landlord 
and  tenant  for  rent  arrear  upon  a  lease  or  demise  for 
life  or  Uves;  which  this  is  not.  Admitting  that  a  lease 
may  be  created  by  will  {e)  as  if  the  land  were  devised  to 
one  for  life^  reserving  a  rent,  and  the  reversion  to  an- 
other, such  a  devise  might  operate  as  a  leas^  and  give 
the  reversioner  the  remedy  of  this  statute;  yet  here  is 
neiijier  lease  or  demise,  nor  lessor  or  grantor,  neither 
is  there  any  privity  between  the  parties.  3dly,  This  ac* 
tion^  suposingit  maintainable  at  all,  doth  not  lie  against 
buiriiand  and  wifi^  but  against  the  husband  only.  Which  ^ 

is  plain  from  this  consideration,  that  during  the  hus- 
band's life  he  has  the  whole  pernancy  of  the  profits,  and 
for  the  rent  arrear  during  his  life  hh  executors  and  not 
the  wife  shall  be  chargeable  though  the  land  itself  is 

[a)  ruzb,  N.B,  195.  {h)  A 178.  (0  Ib.20%. 

{d )  Co.  Liu  144.  h.  (r)  a  LtM,  33.  MaM  md  Ihmton*s  case. 

I  2  ■  charge- 
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1815.  chargeable.  Thus  in  OgneFs  case  (a),  one  was  grantee 
for  life  of  a  rent  out  of  the  moiety  of  n  manor,  of  which 

agastut  moiety  a  man  was  seised  jure  uxoris.  The  rent  was  in 
arrear,  and  grantee  died,  and  his  executors  brought 
debt  against  the  husband  only  for  the  arreara^^  And 
it  was  resolved  that  by  the  death  of  the  grantee  the 
grant  for  life  was  turned  into  the  nature  of  a  debt. 
And  forasmuch  as  the  husband  took  the  profits  of  the 
land  charged  with  the  rent  .when  in  arrear,  he  only 
without  his  wife  shall  be  charged  in  an  action  of  debt. 
And  after  his  death  debt  lies  against  his  executors.  So 
Com.  Dig.  Baron  and  Feme  ( Y)»  ^  Debt  lies  against  hu»- 
bond  alone  for  rent  incurred  during  the  coverture^  upon 
a  lease  tp  the  wife  dum  sola,"  and  cites  Thorns*  Enir.  117. 

Gdffbrd  contra  admitted  the  rule  of  the  common  law 
to  be  against  the  bringing  an  action  ctf  debt  so  long  as 
the  freehold  continues ;  but  that  he  said  was  only  where 
the  freehold  is  conveyed  at  the  common  law,  and 
not  where  it  is  by  devise^  which  is  by  the  statute  of 
wills;  for  to  such  convqrances  none  of  the  writs 
of  assise  or  other  real  writs  apply.  Therefore  the 
phuntiff  in  this  case  will  be  without  remedy  if  he  may 
not  maintain  this  action.  And  if  it  were  necessary  in 
order  to  maintain  \t^  that  there  should  be  a  charge  on 
.  the  person,  here  the  defendant  is  charged  with  the  pay- 
ment of  the  rent,  for  the  land  is  devised  to  her,  shepa^ 
ing  thereout  to  the  plaintiff  the  said  rettt^  which  charges 
the  person  as  well  as  the  land.  And  what  Lord  HM 
said  in  Ewer  v.  Jones  {b)  is  decisive  in  &vour  of  this 
action,  and  he  said  that  he  made  no  question  of  it. 


adly, 
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adly.  This  acdon  is  maintainable  by  the  statute  of  Anne^        1815. 
for  it  is  within  the  mischiel^  gnd  therefore  within  the  " 

WiBB 

intent  of  tlie  statute^  though  the  words  thereof  be  only  agninst 
lease  or  demise.  And  oftentimes  the  courts  have  ex- 
tended  the  provisions  of  a  statute  to  cases  which  were 
not  within  the  letter^  if  they  were  within  the  mischief  {a); 
for  instance,  the  statute  9  Ed,  3.  c.  3.  which  gives  an 
action  against  executorsy  is  extended  by  equity  to  admi- 
nistratorsy  because  they  are  in  the  same  degree.  So 
the  statute  of  Qloeester  gives  an  action  of  waste  against  ^ 

tenant  for  life  0t  years  g  yet  by  the  equity  thereof  it  lies 
against  him  who  holds  but  for  a  year,  or  for  20  weeks, 
for  though  this  be  out  of  the  words  of  the  act,  it  is 
within  the  intent  {b).  And  by  parity  of  reason  the 
court  ought  to  extend  the  remedy  of  this  statute  to  the 
present  case^  it  being  plainly  the  intention  of  tlie  sta- 
tute to  give  an  action  of  debt  for  rent  arrear  during  the 
continuance  of  any  estate  for  life  or  lives,  and  therefore 
though  the  letter  sajrs  upon  a  lease  or  demise^  yet  by  the 
equi^,  it  shall  be  intended  by  will  also.  3dly,  Although 
the  husband  might  have  been  sued  alone  yet  may  the  wife 
be  joined ;  in  like  maimer  as  for  rent  upon  a  lease  for 
years  or  life^  made  to  husband  and  wife,  an  action  lies 
against  both,  because  it  is  for  the  wife's  benefit  (c).  So 
here  the  freehold  is  in  the  wife  jointly  with  her  husband, 
and  it  is  for  her  baiefit,  and  after  the  husband's  death; 
she  could  not  waive  it* 

Richardson  in  reply  said  there  was  no  reason  why  the 
common  law  writs  should  not  lie  for  the  recovery  of  the 
rent  in  this  cas^  as  well  as  upon  a  conveyance  at  the 

{a)  Fkwi./fif.  Q)  lb.  (c)  i  HoUJb.  348.  X. 

I  3  common 
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1 8 1 5*        common  law,  so  fisir  at  least  as  they  were  applicable  to  a 
-i  taking  by  purchase  and  not  by  inheritance ;  as  novel  dis* 

«rtff  Ai/         seisin,  where  the  writ  shall  be  general,  that  unjtistfyy  4^.  ke 
' '°°»-         kaih  disseised  him  qfhisJreehM^  %c.   For  when  a  statute, 
as  the  statute  of  wills,  gives  a  new  right,  it  gives  all  such 
remedies  for  the  recovery  of  that  right,  as  by  law  may 
be  applied  to  it     And  a  rent,  whether  created  by  will 
or  grant,  will  pass  by  a  common  recovery,  8cc.  which 
shews  that  it  may  be  the  subject  of  a  real  action.     And 
notwithstanding  what  fell  from  Lord  Holt  in  T^ooer  v. 
Jones^  there  is  no  instance  of  an  action  lying  for  a  le- 
gacy chargeable  on  land.     Heeks  v.  Strutt  (a)  shews 
that  it  will  not  lie  for  a  l^;acy  generally,  and  the  reason 
there  assigned  holds  equally  where  the  l^acy  is  charged 
on  land.     Besides  this  is  not  a  legacy  but  a  rent.     And 
as  to  this  action  being  within  the  equity  of  the  statute 
of  Anne^  such  a  construction  of  an  act  of  parliament 
might  well  obtain  formerly,  when  the  l^slature  was 
used  to  express  its  intention  sparingly,  in  a  few  words  or 
sentences  only ;  but  in  modem  times,  since  it  has  become 
the  practice  to  express  such  intention  fiilly  and  at  large, 
so  that  it  may  be  found  within  the  four  comers  of  the 
act  of  parliament,  it  is  unnecessary,  and  would  be  highly 
dangerous  to  extend  it  by  any  intendment*    And  there- 
fore that  doctrine  is  properly  exploded.     Upon  the 
last  point  he  admitted,  that  according  to  the  authorities 
it  rather  seemed  that  the  action  would  lie  both  ways. 

Cur»  adv.  vuU. 

Lord  Ellenborouoh  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court  After  stating  the  pleadings,  His 

Lord* 
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Lordship  said.  This  demurrer  was  argued  at  our  sittings         1815. 
before  lUUay  term  in  Serjeants*  Itm  Hall^  when  it  was        '^ 
contended  on  the  part  of  the  defendants,  in  support  of        ugaimt 
the  demurrer,  that  at  the  common  law  an  action  of  debt 
will  not  lie  for  a  rent  or  annuity  in  fee,  in  tail,  or  for 
lii!^  while  it  continues  a  freehold  interest.     And  this 
position  was  not  denied  on  the  other  side,  but  it  was 
contended  that  it  applied  only  to  legal  conunon  law 
estates,  and  not  to  devises  by  will ;  and  what  appears  to 
have  been  said  by  Hdt  C.  J.  in  Ea)er  v.  Jones^  reported 
in  2Zi.2Zay.937.,  Salk.  415.,  and  6  Mod.  26,  27.,  was 
rdied  on,  viz.  *^  Tliat  a  devisee  may  maintain  an  action 
at  common  law  against  the  terre-tenant  for  a  legacy 
devised  payable  out  of  land.   For  where  a  statute,  as  th^ 
statute  of  wills,  32  &  34  H.  8.,  gives  a  man  a  right,  he 
shall  have  an  action  to  recover  it  of  consequence ;  be* 
cause  his  right  is  created  by  act  of  parliament."     But 
whai  Lord  HqU  is  there  stated  to  liave  said  does  not 
reach  this  objection ;  it  is  said  only  generally  of  a  legacy 
or  sum  of  money,  not  of  an  annuity  or  rent  for  life,  iji 
tail,  or  in  fee ;  and  it  is  to  be  observed,  that  in  the  case 
of  a  legacy  payable  out  of  land,  unless  the  legatee  had 
his  remedy  by  action  of  deot,  founded  on  the  statute^ 
he  would  be  wholly  without  remedy  in  the  courts  of 
common  law ;  whereas  the  annuitant  would  not  be  re* 
mediless,  but  would  have  an  assise  to  recover  his  an- 
nuity (a).    And  no  authority  has  been  stated  where  the 
general  rule  c^  law,  which  excludes"  the  action  of  debt 
as  a  remedy  for  rent  or  annuity  in  fee^  in  tail,  or  for 
life^  has  been  confined  to  annuities  oir  rents  created  by 
ooDunon  Isw  conveyances,  as  co»tradbtiiigaii.hed  from 

I  4  Annuity 
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J10G8. 


annuity  or  rents  created  by  devise,  nor  does  there  seem 
any  reason  for  making  the  distinction.  It  was  next 
contended  on  behalf  of  the  plaintiff,  that  this  case  wa» 
within  the  provisions  of  the  4th  section  of  stat.  8  Ann^ 
c.  14.  "  for  the  better  security  of  rents,  and  to  prevent 
frauds  by  tenants;"  but  the  language  both  of  die  title 
of  the  act,  and  of  the  enacting  clause,  shews  that  the  le- 
gislature contemplated  only  the  case  of  rent  due  from  a 
tenant,  holding  by  lease  or  demise  under  his  landlord ; 
which  is  not  this  case ;  this  being  the  case  of  two  dis- 
tinct and  independent  devises,  of  the  land  to  one  person 
for  liie,  and  to  another  of  an  annuity  issuing  out  of  the 
same  for  the  life  of  the  devisee  of  the  land,  created  by 
the  will  of  one  and  the  same  devisor,  and  without  any 
such  original  privity  between  the  devisee  of  the  land 
charged  with  the  annuity,  and  the  devisee  of  the  an- 
nuity charged  thereupon,  as  subsists  between  a  lessor 
and  his  lessee.  We  are  therefore  of  (pinion  that  the  ac- 
tion of  debt  is  not  maintainable  on  the  ground  of  this 
Stat  of  Ann.  c.  14.  any  more  than  it  is  upon  the  other 
ground  already  considered. 


uriinesiaj,  WiLSON  and  Another  against  Hobday. 

Debt  lies  b|r  the   J^EBT  by  the  plaintiffs  as  assignees  of  a  replevin  bond 
replevin  bond  against  the  defendant,  one  of  the  sureties.     The 

t^eTuredes  in     plaintiffs  declare  against  the  defendant  of  a  plea  that 

the  Mntt  only. 

And  where  they  declared  that  it  the  dty  of  C,  and  within  the  jurisdiction  of  the  nayor 
of  the  city,  they  distrained  the  goods  of  fT.  ff.  for  rent,  and  that  fT.  H.  at  the  said  city 
made  his  plaint  to  the  niiyor,  &&,  and  prayed  deliverance,  &c.  |  whereupon  the  mayor 
tooli  from  him  and  the  defendant,and  another  person  a  bond,  which  they  all  three  executed, 
conditioned  for  H^,  H.  appearing  before  the  mayor* or  bis  deputy  at  the  next  court  of  re* 
cord  of  the  city,  and  there  prosecuting  his  suit,  &c;  and  thereupcn  the  mayor  replevied, 
&C. :  Held  that  it  was  not  ground  for  special  demurrer,  that  the  declaration  did  not  shew 
a  custom  for  the  mayor  to  grant  replcf  io^.  and  Uke  boAd»  and  did  not  shew  that  plaint 
was  made  ia^Mrft 

.         >  he 


HoBDAT. 
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lie  render  jol,  which  he  unjustly  detains,  frc^  for  that        1815* 
on  the  5th  diJuhf  1813^  at  the  city  of  Canterbury,  and 

Wilson 

within  the  jarisdiction  of  the  mayor  of  the  said  city,       ^againit 
they  distrained  the  goods  of  one  W.  H.  for  rent  arrear, 
and  that  W*  H.  afterwards,  within  five  days,  at  the  said 
city  made  his  plaint  to  JV.S.  then  being  mayor  of  the 
said  dty,  of  the  taking  and   detaining  thereof  and 
prayed  that  the  same  might  be  forthwith  replevied  by 
the  said  mayor,  and  delivered  to  the  said  }K  H.,  where- 
upon the  said  ^.  &  so  being  mayor  according  to  the 
form  of  the  statute,  took  firom  the  said  W.  H.,  from  the 
defendant,  and  one  fV.  W.,  a  bond  in  double  the  value 
of  the  goods,  the  value  being  first  ascertained  by  the 
oath  of  a  witness,  which  bond  the  said  fV.H.,  the 
defendant,  and  TT.  W.,  executed  to  FT.  &  so  being  mayor, 
&c^  conditioned  for  fV.  H.  appearing  before  the  mayor 
or  his  sufficient  deputy  at  the  next  ceurt  of  record  of 
our  lord  the  king  to  be  holden  at  the  Guildhall  of  the 
dty  on  Mondmf  the  19th  ofjuly,  and  there  prosecuting 
his  suit  with  effect,  and  making  return  of  the  goods,  if 
the  same  should  be  adjudged,  and  thereupon  the  said 
mayor  at  the  prayer  of  W.H.  replevied  and  made 
ddiverance  to  the  said  JV,  H,  according  to  the  duty  of 
his  office,  and  so  the  plaintifis  aver  that  although  on  the 
19th  a  court  of  record  was  holden,  &c.  yet  the  said 
W.  H.  did  not  appear  and  prosecute,  &c.  whereby  the 
bond  became  forfeited,  and  the  said  mayor  afterwards 
assigned  it  to  the  plaintifis  according  to  the  form  of  the 
statute^  &€• 

Demurrer  assigning  for  cause  (inter  alia)  that  the 
plaintifis  in  the  conunencement  of  thdr  declaration  have 
not  allied  that  the  defendant  owed  to  them  the  ;um 
of  monej^  therein  specified,  but  only  that  he  hath 

detained 
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1 8 1 5*  detained  the  wxmsj  whereas  they  ought  to  have  declared 
*'"""'  in  the  debet  and  detinet;  also  that  the  sheriff  of  the 
mgainst  City  and  county  of  Canterbury  hath  by  law  authority 
to  grant  replevin  of  goods  distrained  for  r^it,  and  to 
take  a  replevin  bond,  and  not  the  mayar  of  the  said 
city,  nor  have  the  plaintiffs  shewn  any  special  custom 
or  lav  authorizing  the  mayor  to  grant  replevin,  or 
take  or  assign  the  said  replevin  bond;  also  that  the 
plaintifis  have  not  shenn  that  the  said  writuig  obliga- 
tory was  made  and  given  to  the  mayor  of  the  city  of 
CafUerbwy  within  the  jurisdiction  of  the  said  mayor'a 
court;  also  that  the  declaration  is  in  other  respects  un- 
certain^  &c    Joinder. 

Manyai  argued  in  the  last  term(a)  ut  support  of  the 
demurrer^  and  took  two  exceptions ;  i  st,  that  the  Plain* 
tifis  ought  to  have  declared  in  the  debet  and  detinet. 
And  he  said  the  rule  was  thisf  where  a  man  sues  in  hia 
own  right  and  for  his  own  benefit,  he  ought  to  sue  in  the 
debet  and  detinet ;  and  so  he  ought,  though  the  obUgap 
tion  be  not  originally  made  to  him  by  the  person  whom 
he  charges  with  the  payment  of  it;  and  if  the  charge  be 
against  such  person  in  the  detinet  only,  he  may  dea»ur 
to  the  declaration ;  Gilb.  Debi.  401,  40%.  And  before 
the  statutes  of  jeofails,  iZEUz.  c.  4.  i$&  17  Car.  %. 
c  8.  it  was  ground  of  error,  and  many  judgments  were 
reversed  for  this  and  for  the  like  causey  namely,  if  it 
was  in  the  debet  and  detinet  when  it  ovif^t  to  have  beep 
in  the  detinet  only ;  Walcot  v.  PaweU  (6).  MeynfU  s. 
Lat^asUiic).  Salter  ?.  C9lMd{d^  HpUin  v.  Su^. 
/«(«)•    Wmidcpfk  y.  M^rgmif^     ^^^  ^^^vce  the  stal. 

(«}  Dmnfier  }.  was  abtCDt  when  the  cue  was  argued.    (I)  3  £«m.  ao6. 
(/)  6JIM.306W 

15  4Ann» 
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4Ann.e.i6,  advantage  must  be  taken  by  demurrer,         i8ic. 
for  if  the  party  does  not  demur,  it  will  be  cured  by  ver-         — — 
diet;  and  so  it  was  adjudged  in  Lee  v.  Pilrmf{a\  which       ^J^i^ 
was  after  the  4th  of  Anne^  that  the  defect  was  aided       Hobday. 
after  verdict  by  that  act.     But  here  the  party  'has  de- 
murred.     adiy,  It  is  not  shewn  that  the  mayor  of  Cat^ 
ierbiny  had  any  authori^  to  take  a  replevin  bond.    The 
Stat  1 1  Geo.  2.  c.  19.  s,  23.  directs  sheriK  and  other  offu- 
cers  having  authority  to  grant  replevin,  to  take  bond,  &c. ; 
and  in  the  case  of  a  sheriff  it  is  unnecessary  to  shew 
his  authority,  because  he  has  a  general  one.     But  even 
a  sheriff  at  the  common  law,  could  not  grant  replevin, 
except  upon  a  writ  directed  to  him  from  the  superior 
court;  and  then  only  in  his  county  court.     However,  it 
having  been  found  inconvenient  that  the  goods  should 
be  detuned  from  the  owner  until  the  next  county  court, 
die  statute  of  Marleb.  (5  2  i7. 3.  <r.  2 1 .)  enabled  the  sheriff 
upon  plaint  made  to  him,  without  writ,  out  of  court,  to 
make  replevin  (b) ;  but  that  is  an  authority  confined  to 
the  sheriff,  and  derived  to  him  entirely  from  this  statute. 
Other  officers,  indeed,  beside  the  sheriff  may  by  custom 
or  prescription  grant  replevins,  but  with  this  difierenc^ 
that  they  can  only  do  it  by  process  in  court  afler  a 
plaint  entered,  for  the  statute  does  not  extend  to  them. 
And  therefore  in  HaUet  v.  Byrt  (c)  a  prescription  for  a 
steward  of  a  hundred  court  to  grant  replevin  out  of 
court,  upon  a  parol  complaint  made  to  hihi,  was  ad- 
JQ(]^ged  to  be  void.    In  Bac.  Abr.  ((2),  where  the  autho- 
rities upon  this  pomt  are  collected,  the  disagreement 

(c)  %Salk.s^    Cartb.sZo.  iLd.Jlay.%i^  SkiHn.674.  5^^251. 
(i)  5th  edit.  i?r//rviff,(C.) 

between 
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1815.        between  the  different  reports  of  that  case  is  noticed,  but 
"*""""*        the  result  seems  to  establish  the  above  distinction  in 

WlLSOM  i»    t  1         •/*»  J         1^  1  *• 

against  fespect  of  the  sheriff  and  other  persons.  And  conform- 
ably to  this  distinction  the  plaintiffs  in  this  case  ought  to 
have  shewn  by  their  declaration  not  only  that  plaint  was 
made  to  the  mayor,  but  that  it  was  made  in  court,  for  . 
otherwise  it  must  be  taken  that  it  was  out  of  court ;  and 
they  ought  farther  to  have  shewn  some  custom  or  pre- 
scription for  the  mayor  to  hold  plaint  and  grant  reple- 
vin. For  unless  he  is  to  be  taken  to  have  authority, 
qua  mayor,  to  act  in  these  respects,  the  naming  him 
mayor,  and  alleging  that  plaint  was  made  to  him,  with- 
out shewing  by  what  authority  he  held  plaint  and 
granted  replevin,  and  also  took  and  assigned  this  reple- 
vin bond,  is  insufficient. 

Toddy  contra,  having  been  directed  by  the  Court  to 
confine  himself  to  the  last  objection,  in  order  to  shew 
that  the  granting  replevins  was  not  confined  to -the 
county  court,  referred  to  stat.  Westm.  2.  c.  2.  (13  Edw.u\ 
the  words  of  which  are,  *^  vel  aliam  curiam ;''  and  JaxA 
Cck^h  comment  upon  them  is  thus,  <<  so  as  lords  of 
hundreds,  wapentakes,  &c.  may  have  power  to  hold 
plea  of  replevin,"  &c.  (a)  So  in  Fitz.  N.  B.  (6)  there  is 
a  writ  of  recaption  for  a  distress  taken,  after  replevin 
made  by  the  bailiffs  of  the  lord  of  JV.,  and  pending  plea 
of  replevin  in  his  wapentake.  And  admitting  that  the 
hundred  court  and  such  like  courts  could  only  proceed 
by  plaint  in  court,  according  to  the  conunon  law,  and 
^  not  by  the  statute  o{Marlbr.j  yet  the  plaintifis  in  this 
case  have  well  declared,  for  it  -is  consistent  with  thi»  de- 

claratioD^ 
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daratioii,  that  the  plaint  was  made  in  court,  and  the        1815. 
ddendant  shall  not  be  allowed  upon  demurrer,  afterthat        — — — 

'^  Wilson 

he  baa  consented  to  become  surety,  and  has  obtained  a         against 
deiiyeiBnce  for  his  principal,  as  if  the  proceeding  was 
lawful,  to  turn  round  and  aver  that  it  was  unlawful,  in 
order  to  rid  himself  of  his  obligation.    And  so  this  case 
is  distinguishable  from  Hattet  v.  Byrt^  for  that  was  tres- 
pass for  taking,  &c.  where  the  defendant  must  justify, 
and  shew  a  dear  title;  but  this  is  against  a  surety,  who 
stands  in  the  same  situation  as  the  principal,  upon  his 
bond,  and  the  condition  of  the  bond  is  for  the  princi- 
pal's appearing  at  the  next  court  of  record,  and  there 
prosecuting  his  suit,  &c;  therefore  the  very  condition 
shews  that  there  must  have  been  a  proceeding  in  court, 
for  otherwise  it  would  be  a  nullity.     And  it  is  a  maxim 
in  pleading,  that  the  plaintiff  is  not  bound  to  affirm  any 
thing  which  the  defendant  is  estopped  from  denying. 

Marryal  in  reply  observed,  that  no  argument  ought 
to  be  drawn  to  the  prejudice  of  the  defendant  from  the 
form  of  the  condition,  because  it  was  the  form  pre- 
scribed  by  stat  ix  G.  2.  c.  19.  5.23.,  tod  more  espe- 
cially as  it  was  directed  to  be  used,  and  was  used  in 
cases  where  deUverance  was  made  upon  plaint  to  the 
sheriffout  of  court.  It  would  therefore  be  strange  to 
hold  that  it  recognized  a  proceeding  in  court 

Lord  Ellenborough  C.  J.  said  that  upon  the  first 

point  there  did  not  seem  to  be  any  doubt.     Upon  the 

« 

principle  that  a  man  may  complain  of  only  a  part  of 
his  grievance  and  not  of  the  wholes  so  these  plaintifi 
might  abridge  their  demand,  and  declare  in  the  detinet 
only,  instead  of  the  debet  and  detinet      And  that 

formed 


126  CASES  IN  EASTER  TERM 

t 

1815.        formed  a  great  distinction  from  declaring  in  the  debet 
*""""*       and  detinet.  where  the  party  oncht  to  hate  dedared 

Wilson         .      1       ,    .  r      ^      -o 

Mosttst  in  the  detinet  onlvf  for  in  that  case  he  extends  his  own 
demand  instead  of  abridging  it.  Upon  the  other  point 
the  Court  would  further  consider. 

Cur^  ado.  vuU^ 


Lord  £llemborou6h  C.  J.  on  this)  day  ddiFered. 
tlie  judgment  of  the  Court.  This  was  an  action  by 
the  assignees  of  a  rq>leTin  boQd»  and  two  objections 
were  made  upon  demurrer,  one  that  the  action  was  in 
the  detinet  only,  whereas  it  should  have  been  in  the 
debet  and  detinet,  the  other,  that  the  replerin  was 
granted  and  the  bond  assigned  by  a  person  who,  as  fiur 
as  appeared  upon  the  pleadings,  had  no  audiority  so  to 
do.  The  first  objection  was  di^osed  of  upon  the 
4urgument,  the  other  remains  to  be  considered.  The 
plaintifis  declare  as  assignees  of  the  mayor  of  Canterbufyf 
and  the  declaration  states  that  the  goods  were  distrained 
within  the  jurisdiction  of  the  mayor,  that  the  owner 
made  his  plaint  to  the  mayor  of  the  taking,  &c.,  and 
prayed  that  the  goods  might  be  replevied  by  the  said 
mayor  and  delivered  to  such  owner,  that  thereupon 
the  mayoiv  according  to  the  form  of  ihe  statute  took 
bond  firom  the  owner  and  the  defendant  and  another 
surety,  conditioned  for  prosecuting  the  owner's  suit 
with  efiect  for  taking  and  unlawfully  detaining  the 
goods,  and  for  making  a  return,  if  a  return  should  be 
awarded,  and  that  thereupon  the  mayor  at  the  prayer 
of  the  owner  replevied  and  made  deliverance  of  the 
goods  to  the  owner  according  to  the  duty  of  his  office. 
Upon  this  statement  it  is  a^umed  that  the  plaint  to  the 
mayor  was  made  out  of  Court,  and  it  is  insisted  not  only 

that 
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that  no  authority  is  shewn  in  the  mayor  to  grant  ro-        1815* 
pleTin,  but  that  he  could  not  by  hw  have  the  authority       • 

Wjl«oh 

he  here  exerdbecl,  and  for  the  latter  of  these  positions  re-         ciahut 
lisnce  is  pboed  upon  the  case  of  Hallet  v«  Byrt.    Why^ 
we  are  to  assume  that  the  plaint  was  made  to  the  mayor 
out  of  court,  if  by  law  he  could  not  properly  take  it  but 
in  court,  we  are  not  told ;  and  as  the  mayor  is  stated  to 
have  acted  throughout  at  the  prayer  and  instance  of  the 
owner,  for  whmn  this  defendant  is  surety,  and  with 
whom  for  this  purpose  the  defendant  is  identified,  we 
think  we  are  bound  as  against  this  defendant  to  presume, 
at  least  till  the  contrary  is  shewn,  that  these  goods  were 
duly  and  legally  replevied  by  the  mayor,  if  unckr  any 
circumstances  he  could  duly  and  legally  replevy  them. 
The  owner  of  the  goods  made  his  plaint  to  the  mayor, 
and  it  was  not  necessary  or  likely  that  the  plaintiffs  in 
the  action  on  the  replevin  bond  (whose  takmg  is  com- 
plained of)  should  be  present  at  the  time  of  making  that 
oomplainL    It  lies  therefore  in  his,  the  owner^s,  parti- 
cular knowledge  when,  how,  and  where  the  plaint  was 
made;  and  if  there  were  any  objection  to  the  place  or 
manner  of  making  it,  the  defendant,  his  associate  and 
surety,  should  have  stated  it  by  way  of  plea.    The 
owner  of  the  goods  by  his  own  application,  and  by  the 
instrumentality  of  this  defendant  and  the  other  surety 
has  had  all  the  benefit  which  eould  have  resulted  to 
him  firom  a  valid  rq)levin*     They  by  their  acts  have, 
assumed  that  the  mayor  was  the  proper  person  to  grant 
the  replevin,  and  they  have  in  feet,  «  allied,  pro- 
cured a  replevin  from  him ;  and  is  it  reasonable  thut 
they  should  now  desire  the  Ootirt  to  a^ume  that  the  re- 
plevin was  improperly  and  unwarrantably  granted,  or 
that  they  (without  bringing  fonmrd  any  thing  on 

.  their 
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1S15.         their  part  affirmatively  to  impeach  it)  should  com* 
^^^        plain  that  the  plaintiffi  have  not  averred  every  particular 

i^atnst  necessary  to  render  it  valid  ?  Considering  that  it  was 
brought  about  at  the  instance  and  application  of  the 
owner  and  his  sureties,  and  that  they  haye  derived  from 
it  all  the  benefits  which  they  could  have  done  from  the 
most  valid  replevin,  we  are  of  opinion  that  we  are  bound 
as  against  this  defendant  to  consider  it  prima  facie  as 
valid,  that  is,  till  it  is  successfully  impeached  by  the  de- 
'  fendant.  The  authority  brought  forward  in  order  to  im- 
peach it  is  HaUet  v.  Byrty  5  Mod.  248.  and  which  case  is 
likewise  reported  in  Ld.  Baym.  2 1 8.  Salt.  5  80.  and  Skin- 
ncTf  674.  From  a  review,  however,  of  the  reports  of 
that  case,  it  will  be  found  that  the  principal  point  under 
consideration  was  the  course  of  replevying  in  a  hun- 
dred court,  that  the  Court  took  upon  itself  to  decide 
what  must  be  such  course,  because  every  hundred  court 
is  derived  out  of  the  county  court,  and  can  have  no 
power  which  the  county  court  has  not,  and  because 
as  the  powers  of  a  county  court  d^end  not  upon 
the  particular  charters  by  which  each  court  may 
happen  to  be  constituted,  but  upon  the  jurisdiction  and 
course  of  proceeding  generally  incident  to  that  descrip- 
tion of  court  at  common  law,  every  superior  court  must 
know  what  is  the  jurisdiction  and  legal  course  of  pro- 
ceeding in  such  couirts  throughout  the  realm.  It  con- 
cludes nothing,  however,  as  to  courts  which  owe  their 
jurisdiction,  not  to  the  common  law,  but  to  particular 
charters,  or  to  prescriptions,  which  presuppose  such 
charters,  and  where  the  extent  of  jurisdiction,  and  the 
course  of  proceeding,  may  depend  entirely  upon  the 
terms  in  which  the  franchise  was  originally  granted. 
That  other  inferior  courts  may  haye  a  prescript!^ 

14  right 
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ij^toholdj^a^f^p^n^^ifi/;  though  hundred    .    1815. 

ooorts  cannot  is  admitted  by  the  npte  in  Carth*  38  a.       _ 

,        .    .        W1L80M 
and  is  evident  from  Fitz.  Nat*  Breo*  70.  ^.  where  it  is         agMust 

said,  <<  and  if  a  replevy  be  sued  by  plaint  in  the  court 
of  ai^  other  lord  than  in  the  ^county  court  before  the 
fih^£^  then  the  recordari  which  is  sued  by  the  pIainti£P 
or  defendant  shall  be  directed  unto  the  sheriff,  and  the 
writ  shall  be  such,  &c."  See  the  writ  stated  in  Fitxh. 
70,  71.9  in  which  the  conunand  to  the  sheriff  is  to  <<go 
to  the  court  of  W*  de  C,  {u  e^  the  court  of  some  indivi- 
dual lord  as  distinguished  from  a  county  or  hundred 
court,)  ^nd  in  that  full  court  to  cause  to  be  recorded 
the  plaint  xMch  is  in  the  same  court  wthout  our  mrit  p 
clearly  shewing  that  a  writ  of  replevin  might  be 
dq)ending  in  such  court,  by  plaint  without  the  king's 
writ.  Ai^d''  in  the  Year-book  29  J5.  3.  31.  there  is  an 
instance  of  a  plea  in  replevin  depending  in  the  court 
of  the  manor  of  J^aUingfordj  and  of  deliverance  there- 
npon  made  wjthout  writ.  And  in  iz  H.y.  1 8.  it  19 
said  by  Finew  C.  J.  that  a  man  may  prescribe  to  have 
a  court  baron,  and  in  it  to  hav/e  and  to  hold  pleas  in 
vetito  namio,  and  to  hold  plea  in  replevin.  We  are 
therefore  of  opinion  that  the  case  oi  Hallet  v.  R/rt  is  to 
be  confined  to  replevins  in  hundred  courts,  which 
courts  are  all  ^usdem  jgeneris,  and  owe  their  jurisdic* 
tion  to  the  common  law,  ax^d  that  it  does  not  furnish  a 
rule  for  replevins  in  other  courts  which  owe  their 
ori^n  and  jurisdiction  to  charters  from  the  crown,  and 
in  whidi  pleas  of  replevin  upon  plaint  and  without 
writ  m^t  be  maintained.  And  as  the  mayor  of  Can" 
terbwy  might  by  l^al  possibility  have  had  full  power 
to  do  all  he  did,  we  think  we  are  not  at  liberty  upon 
Voi.IV.  K  the 
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the  facts  stated  to  presume  in  favour  of  this  defendant 
that  he  had  not,  and  that  consequently  there  must  be 
judgment  for  the  plaintifis. 


IVednesdayt 
May  3d* 


Oak  wood  of 
more  than  ao 
years*  sunding, 
not  growing 
from  acorns, but 
from  old  stools, 
which  stools 
belonged  ori- 
ginally to  trees 
which  had 
stood  more 
than  to  years, 
were  held  cot 
to  be  so  clearly 
entitled  by 
Stat.  45  ^^«  3* 
c.  3.  to  exemp- 
tion from  tithe, 
as  to  make  a 
▼erdict  which 
subjected  them 
to  tithe  a  wrong 
verdict. 


Ford,  Widow,  and  Another,  Executors  of  ft. 
Ford,  Clerk,  deceased,  against  Racster.  (a) 

T^EBT  on  the  stat.  2  &  3  iSrf.  6.  for  not  setting  out 
tithe  of  coppice  wood,  being  sylva  caedua,  &c« 
Plea^  nil  debet     At  the  trial  before  Dallas  J.  at  the 
last  summer  assizes  at  Hereford^  the  case  was  thus : 

The  woodland  in  question  consisted  of  a  number  of 
acres  of  oak  coppice;  the  whole  of  which,  by  a  regular  ro- 
tation of  cutting  a  part  every  year,  came  to  be  cut  down 
once  every  1 5  years.    A  great  proportion  of  this  coppice 
grew  out  of  old  stools,  and  many  of  these  growers  were 
passed  by  and  left  standing  at  the  falling  of  the  coppice, 
some  for  two^  and  many  for  three  and  even  until  the 
fourth  falling.    These  were  denominated  black  poles, 
and  were  of  considerable  heighth  and  dimensions,  being 
from  2  to  5  inches  in  girth,  and  in  heighth  from  30  feet 
upwards.    The  stools  from  which  they  grew  were  many 
of  them,  according  to  some  of  the  witnesses,  the  stools 
'  of  trees  as  old  as  the  wood  itself,  which  had  been  a  wood 
for  centuries,  and  all  were  stools  of  trees  above  the  age 
of  20  years  before  they  were  cut  down,  and  the  black 
poles'  also  all  exceeded  that  age.     These  black  poles 
were  barked  before  felling,  and  then  cut  for  laths  and 
*  posts  and  rails,  and  into  timber  for  carpenters'  pur- 

(tf)  Canie  was  shewn  at  Serjeants*  Inn  before  last  Hilary  term,  in  the 
absence  of  Dampier  J. 
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poses.  Woodlands  of  this  description  had  usually  paid  1815. 
tithe  of  the  black  poles  as  well  as  the  rest,  which  bad  ""^-^ 
been  the  case  with  the  woodland  in  question,  coniposi-  iigainsi 
tion  having  been  paid  for  the  whole.  Most  of  the  wit- 
nesses proved  that  these  black  poles  were  not  accounted 
timber  in  that  country,  some  of  them  stating  that  no- 
thing was  timber  but  what  is  six  inches  in  girth,  whe- 
ther it  grew  from  the  acorn  or  not ;  and  others,  that 
nothing  which  grew  from  stools  was  accounted  timber. 
The  question  was,  whether  the  black  poles,  as  well  as 
the  coppice,  were  liable  to  pay  tithe.  The  counsel  for 
the  plaintiffs  meintioned  a  case  of  Lewis  v.  Snellf  in  which 
they  said  the  Court  of  Exchequer  had  lately  decided 
that  germins  as  well  above  the  age  of  20  years  as  under 
were  subject  to  tithe. 

The  learned  Judge  left:  it  to  the  jury  upon  the  evi- 
dence whether  t)^e  black  poles  were  titheable,  stating 
that  if  it  was  a  kind  of  wood  exempted  by  the  sta- 
tute (a),  it  would  be  so  at  the  age  of  20  years,  of  which 
age  the  black  poles  appeared  to  be,  but  at  the  same  time 
intiniating  his  opinion  to  them  that  they  were  not  timber 
trees.     And  he  added,  that  where  germins  grew  from 
old  stools  they  were  subject  to  titlie,  and  that  he  un- 
derstood the  case,  as  cited  by  the  plaintifis'  counsel,  to 
have  determined  that  such  germins  were  so  subject, 
whether  of  the  age  of  20  years  and  upwards,  or  not. 
The  jury  found  for  the  plaintifis,  and  on  giving  their 
verdict  said  that  black  poles  had  always  paid  tithe  in 
their  country. 

A  rule  nisi  for  a  new  trial  having  been  obtained  in 
the  last  term,  upon  the  ground  that  this  was  a  species 
of  wood  exempted  from  tithe  by  stat  45  E(L  3.  r.  3«f 
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1815*  Abbott  and  PuUer  (with  them  Dauncey)  shewed  causey 

*""""*  and  they  said,  that  though  the  witnesses  did  not  dbtin* 
agMttsi  gnish  between  the  proportion  of  block  poles  growing 
from  fetoolsy  and  such  as  grew  from  their  own  rooty 
yet  the  verdict  would  be  right  provided  any  part 
was  titheable;  for  if  the  owner  intermix  in  cutting, 
such  as  is  not  titheable  with  that  which  is,  he  shall 
|Miy  for  the  whole  (a).  Therefore  taking  the  question 
to  be  simply  whether  the  black  poles  growing  from 
stools  ought  to  pay  tithe,  they  relied  on  its  being  found 
by  the  jury  that  wood  of  this  description  had  always 
paid  tithe  in  that  country,  and  cited  Walttm  v.  2\yon  {b) 
for  the  contradiction  given  by  Lord  Heardmcke  to  the 
position  in  2  Inst.  643.,  ^^  that  the  germins  growing  out 
of  the  roots  of  timber  trees  before  then  cut  down  are 
exempt  from  tythes/'  Lord  Hardwicke  also  defines 
<^  gros  boiSf"  which  are  die  words  of  the  stat  45  EeL  3^ 
to  mean  **  trees  of  20  years'  growth,  whether  timber  at 
common  law  or  by  custom  (c)J*  And  thus  in  Tumor  v. 
Smitk  (d)  the  Court  took  the  distinction  between  under- 
wood and  wood  growing  on  stubs  or  stems,  decreeing 
as  to  them  that  an  account  should  be  taken ;  and  what 
were  standards,  (or  standills,  as  caUed  In  stat  35  H.  8. 
€.  17O  which  are  properly  yoimg  trees  springbg  from 
the  seed,  and  as  to  them  made  no  decree*  Also  JVql' 
bank  V.  Hayooard  (e),  (the  report  of  which  agrees  with 
Skinner^B  brief  who  was  of  counsel  in  it,)  proceeded  upon 
the  same  distincticm,  for  there  the  Court  directed  in« 
quiry  as  to  what  part  of  the  wood  grew  fix)ra  the  mast 

{a)  Per  Lord  Hardwicke  in  H^aiton  ▼.  Trjrwi,  6  Btc,  Ah,  5th  edit.  7»t. 
(h)  Amhl»  133.    2  Gvfilh  83ft.    3  Bum*s  £.  L.  45s. 
{c)  jMLt^a.    4Gwf//.S39.  (d)  %QvnU.$t^ 

and 
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and  was  under  20  years,  and  what  part  from  sito6i$  or        r^ij, 
roots  of  trees^   heretofore  &llen  of  any  ag^  si^e^  or        Z.     ^ 
growth  whatev^,  and  yet  it  appeared  that  wood  of  this        against 
description  had  never  paid  tithe  before ;  so  that  it  i^ 
an  authori^  a  fortiori  in  support  of  the  present  case 
where  the  wood  has  always  paid  tithe.      So  in  Z,emis  v. 
Snetlf  which  was  also  a  new  claim,  and  was  before  the 
Ex^equer  in  1 8 11 ,  the  great  question  was  whether  wood 
above  the  age  of  20  years  growing  from  stools  was  ex'^ 
empted  from  tithe ;  and  the  Court  held  that  it  was  not» 
and  made  a  decree  referring  it  to  the  officer  to  take  an 
account  (inter  alia)  of  what  germins  weie  cut  by  the 
defendant  from  stools  of  trees  above  20  years'  growth, 
and  whether  any  and  what  part  cut  from  stools  above  20 
years'  growth  were  cut  and  mixed  with  coppice  and  xnxxf  \ 
derwood ;  and  also  of  the  bark  that  had  been  stripped 
by  the  defendant  fit>m  any  trees  except  timber  trees. 

• 

The  AUomey  General  ^nd  Jerds  contril^  maintain^ 
that  the  v^ diet  passed  upon  an  erroneous  impresiuoo  ^f 
the  jury,  that  nothing  was  timber  but  wood  of  a  certain 
girth ;  whereas  the  rule  was,  that  if  a  tree^  being  timber 
of  ao  years'  jpnowtb^  is  pnce  privileged,  tliojugh  it  b^ 
afterwards  I(^)ped  every  1 5  yeajcs,  yet  is  tithe  not  [i^« 
able  of  the  loppings.  And  it  lo^tters  not  whetj^er  the 
•tnse  be  of  th^  heigbt.pf  ppe  foot  pr  20,  if  it  .be  tt^e 
.parent  stoc^k;  .t^ierefpre  if , the  tree  be  cut  down  le^v-^ 
ingthe  ^stcck,  if  t^  sto^  lis  privileged,  sp  sba^  tl^e 
germins  abov^  t^.qge  pf  j^o.yfif^fs,  ^^^19!^  grow  fi^m  ^ 
he  privileged.  And  thk  mm»  jtp  t^vp  Jb^  ,tbe 
4)pkiioa^tiierG^wt  Jii'ita^  iltiwitaj|sa 
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1815.        ^  remembered  that  this  species  of  tithe  was  not  payable 
—         of  common  right,  but  by  the  constitution  of  Stratford^ 

against  ('7  ^^'  3*)  ^^  which  the  commons  frequently  com- 
plained to  the  king,  4intil  at  length  the  stat.  45  Ed,  3. 
was  passed,  exempting  what  is  termed  by  the  statute 
gross  woody  of  the  age  of  20  years;  from  the  record  of 
which  statute  {a)  it  appears  that  it  was  at  that  time  un- 
derstood that  underwood  only  was  comprized  in  the 
words  sylva  ccedua^  and  not  trees  of  such  age.  For 
which  there  seems  to  be  good  reason,  for  trees  above 
the  age  of  20  years,  as  it  was  argued  in  Soly  v.  Moluis, 
are  an  mheritance,  and  for  cutting  them  down  a  man 
shall  have  waste,  and  shall  count  to  his  disherison. 
And  if  the  trees  are  an  inheritance,  it  follows  that  no 
tithe  shall  be  paid  of  themy  for  tithes  are  payable  of  the 
increase  of  the  inheritance,  and  not  of  that  which  is  the 
inheritance  itself.  And  as  to  Lord  Hardwick^s  dissent 
in  Walton  v.  Ttyon  from  the  rule  in  2  Inst  he  does  not 
give  a  very  good  reason  for  it,  viz.  because  it  would  de^ 
prive  the  clergy  of  tithes  of  many  underwoods;  nor  does 
he  seem  to  have  acted  upon  it  in  the  principal  case  be- 
fore him,  for  he  directed  an  issue  to  another  point, 
namely,  whether  the  oak  and  ash  pollard  trees  in  ques- 
tion were  first  topped  before  th^  were  of  20  years' 
growth  or  not  (&).  Nor  does  T\imor  v.  SmitA  apply  to 
this  case,  because  that  turned  upon  its  being  a  promis- 
cuous felling  of  coppice  wood  with  that  which  grew 
from  stubs  or  stems.  Walbank  v.  Haymard  was  concern- 
ing  the  liability  of  beech  wood,  and  Leaais  v.  SneU  is  still 
sub  judice.  But  in  Aubrey  ▼•  Fisher  (c)  the  rule  was  laid 
down  that  upon  a  question  whether  any  particular  wood  is 

{a)  See  z  OwilL  5.  note  to  stat.  45  ^d*  3>  W  %  GvfilL  84a 

(0  io£«/,446ii 

.  or 
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^fis  not  timber,  the  inquiry  is  confined  to  the  nature  of  1 8 1 5» 

tfce  wood,  and  the  period  of  its  growth,  whether  of  20  T    ^ 

joars ;  by  which  rule  if  this  question  be  tried,  the  wood  ^gfihst 
wiii  be  found  in  both  respects  to  be  of  the  quality  of 

timber. 

Cur.  adv.  vult^ 

Lord  Ejllemborough  C.  J.  on  this  day  delivered 
tne  judgment  of  the  Court. 

This  case  came  before  the  Court  upon  a  motion  for 
a  new  trial.     It  was  an  action  of  debt  on  the  stat.  2  and 
3  of  £6^.  6.  for  tithes  of  wood,  and  the  question  was, 
whether  the  jury  had  not  improperly  treated  as  titheable 
eertain  wood  which  under  the  statute  of  45  Edrjo."^.  c.  3. 
was  exempt  from  tithes.     This  was  oak  wood  of  more 
than  20  years'  growth,  not  growing  from  the  acorn,  but 
from  old  stools,  and  those  stools  belonging  to  trees, 
which  trees  before  they  had  been  cut  were  of  more  than 
20  years'  standing.    Some  of  the  witnesses  upon  the  trial 
spoke  to  the  girth  of  the  wood,  as  supposed  to  afford  the 
proper  criterion  for  determining  whether  it  was  timber 
or  not,  which  was  clearly  referring  to  a  wrong  standard^ 
and  it  was  suggested  upon  the  argument  that  this  pro- 
bably might  have  led  the  jury  into  a  mistake ;  but  as  the 
learned  Judge  told  the  jury  upon  his  summing  up,  that 
if  the  species  of  wood  was  such  as  to  entitle  it  to  exemp- 
tion, it  would  be  entitled  to  exemption  as  soon  as  it  was 
20  years  old,  and  as  the  jury  stated  when  they  brought 
in  their  verdict  that  this  wood  always  paid  tithe  in  their 
cotmtry  (which  never  could  be  true  as  to  oaks  growing 
from  acorns)  the  verdict  could  not  have  proceeded  upon 
this  false  standard  of  the  girth,  but  must  have  been 
found  upon  the  nature  and  character  of  the  wood.     The 
question  therefore  is,  whether  oak  wood*  of  more  than . 

K  4  20  years 
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1 8 1 5.        20  years'  standing,  growing  not  from  acorns  as  original 
'  or  maiden  tr^es,  as  they  are  called,  btit  fix>m  old  stools^ 

\gJust        which  stools  belonged  originaDy  to  trees  which  had 
stood  more  than  20  years,  are  so  clearly  an^  muveisally 
entitled  to  exemption  by  the  statute^  as  to  make  a  ver- 
dict which  subjects  them  to  tithe^  necessarily  a  wrong 
verdict*    And  we  are  of  opinion  that  they  are  not  so 
entitled,  and  consequently  that  the  verdict  which  has 
subjected  them  to  tithe  is  not  necessarily   a  wrong 
verdict.     The  statute  45  Ed.  3.  c.  3.  states  it  as  the 
complaint  of  the  great  men  and  commons,  '^  that  where- 
as they  sell  their  great  wood  (leur  gros  boys)  of  the  age 
of  20  years,  or  of  40  years,  or  of  greater  age,  to  mer- 
chants to  their  own  profit,  or  in  aid  of  the  king  in  his 
wars,  parsons  and  vicars  of  holy  church  implead  and 
draw  the  said  merchants  in  the  spiritual  court  for  the 
tithes  of  the  said  wood,  in  the  name  of  this  wood  called 
sylva  csedua,  whereby  they  cannot  sell  their  woods  to 
the  very  value;"  and  then  the  statute  ordains  <*  that  a 
prohibition  in  this  case  shall  be  granted/'    This  statute 
therefore  does  not  import  to  exempt  all  wood  of  20  or 
40  years'  growth,  but  such  only  as  comes  under  the  de- 
nomination  of  •*  great  wood,'*  or  **  gros  boys."    Two 
things  therefore  must  ccmcur  to  exclude  or  prinlege 
wood  firom  a  liability  to  tithes,  viz.  its  being  of  the  spe- 
cified age  of  20  years  or  more,  and  its  being  grosbois* 
Grosbois  is  not  merely  hautbaisj  as  distinguished  fix>m 
suiboisy  but  is  a  distinct  subject  from  both.    In  the  pe- 
titions in  parliament,  21  Ed.  3.  37.,  the  three  kinds  of 
wood,  hautbois,  subbois,  and  grosbois  are  mentioned; 
and  as  to  the  latter,  viz.  grosbois,  the  petition  treats  it 
as  a  clearly  untitheable  subject;  for  the  commons  pray 
that  the  people  of  holy  church  may  be  forbidden  to  de- 
mand tithe ;  as  to  the  former  two  descriptions  of  wood 

they 
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diey  pray  only  that  the  dergy^  in  right  of  tithes  of  Amd*  «8 1 5. 
bois  and  sMoiSf  may  demand  or  attempt  nothing  new^ 
but  only  that  (ceo)  and  in  those  placea  (en  lea  lienx}  n*^nst 
wfcere  they  have  he&x  of  ancient  time  seised  as  in  f  ^ht 
of  their  churches.  Sylva  e8edu%  and  subbois^  or  under- 
w6od»  are  IKH4  it  should  seem  from  rtat  45  Ed.  3.  q^6» 
nimons;  for  subbois  is  stated  to  be  comprehended  in  it» 
ndt  to  b^  it  itself  or  to  be  the  same  thing  with  it. 
Sftm  cstA^  seems  to  comprehend  vi  termini,  besides 
underwood)  all  such  wood  as  is  occadonally  cut  either 
in  body,  bxanch,  or  root,  with  the  statutable  exception 
only  of  gros  bois  properly  so  called^  when  it  is  of  that 
age  at  which  it  is  by  the  stat.  45  Ed.  3.  exempt  from 
being  tithed,  L  e.  of  20  years  or  upwards.  Gros  bois 
is  considered  by  Lord  Coke  in  2  In^.  642.  as  signifying 
what  is  by  common  law  or  the  custom  of  the  country 
timber.  The  exemption  naturally  and  by  l^gal  conse- 
quence embraces  whatever  constitutes  a  part  of  tfie 
gros  bois  or  timber  of  the  requisite  age,  but  it  will  not 
comprebend  that  which  never  made  a  part  of  or  co- 
existed with  the  gros  bois  of  the  due  age.  It  Mrill  there- 
fore not  comprehend  the  germins  which  sprung  from  the 
tree,  and  are  cut  before  it  was  statutably  gros  bois,  nor 
the  wood  which  grew  from  the  stool  on  which  the  gi^ 
bois  cmcfe  itddd,  but  stands  no  longer,  wbidi  is  the  case 
with  theUadc  poles  in  Question,  nor  die  gemms  which 
qprmlg  from  the  root  of  what  was  once  the  ikKit  of^gros 
bbis.  To'be  privileged  it  must  hate  beria  onse-anne* 
oasary  to  a  theh  existing  aaad  privileged  princqpal  mat* 
ter-oTgfds  bois  %£  ao.years'  p^iwth  M  iheieM.  Hkt 
position  in  \  Inst.6^1.  **  *If  a  man  ctit  Sown  tfanbto 
'trees,  tithes sballnot bej^aiafortte'gdiifcntedr brikidMs 
Miitli'fStowtutx>f'liie<  roots,  ^  ^what  «|[e^s«ifv^,  'Air 

that 
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that  the  root  is  parcel  of  the  inheritance,  has  a  bact 
reason  assigned  for  it;  for  every  tree  of  whatever  age, 
flgahisi        ^^^  every  part  of  every  tree  growing,  is  properly  part 
of  the  inheritance,  and  the  authorities,  cited  in  the 
margin,  viz.  Plamd.  470.  and  1 1  Co,  49.  are  not  suffi- 
cient to  support  the  position.      In  Plcmd.  470.    the 
question  whether  germins  growing  out  of  the  old  stools 
were  tithable,  where  the  tree  itself  was  cut  down,  did 
not  arise  in  that  case,  and  the  dicta  there  relate  rather 
to  what  grew  from  the  trunk,  where  the  tree  was  not 
itself  cut  down,  viz.  the  loppings  and  germins  of  horn- 
beam pollengers,  than  to  what  grew  from  the  old  root ; 
and  what  is  said  in  1 1  Co.  49.  from  the  date  assijgned  to 
the  determination  relied  upon,  i.  e.  Pasch.  2^Eliz,  refers 
probably  to  nothing  more  than  an  opinion  of  Wray  and 
Clench^  which  is   to  be  found  in  Cro.  Eliz*  57.    and 
Moor^  908.,  and  which  are  both  of  Easter^  29  JEliz,^ 
which  opinion  in  another  part  of  it,  where  it  says  that 
of  oaks  cut  under  20  years  of  age  no  tithe  is  due^  is 
clearly  wrong.     The  passage  therefore  in  2  Inst*  543. 
may  be  considered  as  standing  upon  no  prior  authority, 
and  in  later  times  it  hascertainly  been  impeached.     In 
Walton  V.  Tryouy  AmbL  133.   2  Gn^tU.  832.  and  Bum's 
Ecch  LaWj  (175 1.)    Lord  Hardwicke  says,    "2i»sf. 
642,  3.  lays  down  some  general  rules,  which  have  not 
been  contradicted,  except  in  the  case  of  germins  grow- 
ing from  the  stools  of  trees  that  have  been  entirely  cut 
down ;  and  this  with  reason,  because  great  part  of  the 
coppices  or  underwoods  of  the  kingdom  are  germins 
from  such  stools  of  timber  woods,  and  it  would  deprive 
the  clergy  of  tithes  of  many  underwoods.     It  was  asked, 
says  he,  what.di£ference,  whether  germins  grow  out  o£ 
the  stools  of  trees  entirely  cut  dowii>  or  from  the  head 

after 
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^er  it  is  lopped  ?    In  answer,  there  is  great  difference ;         1815. 
for  as  to  germins  from  stools  there  are  no  trees  remain-        — 
ing  from  whence  they  can  derive  the  privilege,  in  the         against 
other    case  there  are."     Here  there  is  not  only  Lord 
^f^dmcke^s  own  opinion  on  the  point,  but  an  assertion 
by  him  that  this  role  of  Lord  Cok^s  had  in  later  times 
"®&n  contradicted.     And.  there  are  two  cases  since  in 
which  it  is  clear  Lord  Coke's  rule  has  not  been  followed. 
In   -Amber  ▼.  Jacksouj  3  Wood,  225.,  in  1769,  tithe  of 
this  v^ery  description  of  wood  was  decreed  in  the  adjoin- 
^^g  County  of  Salop.    The  question,  as  may  be  collected 
^ttx  the  pleadings,  was,  whether  tithes  were  to  be  paid 
^73  black  poles,  of  considerably  more  than  20  years 
P"^*^^:  the  rector  insisted  that  they  grew  from  old 
^^^^Is,  the  owner  that  they  grew  from  their  own  roots; 
^^esses  were  examined  on  both  sides,  and  counsel 
^***d,  and  these  trees  were  adjudged  tithable.     This 
Uierefore  is  an  authority  in  point,  in  modem  times, 
^Pou  this  very  description  of  tree  in  an  adjoining  county, 
^d  the  Judges  who  concurred  in  it  were  Parker  C.  B. 
^d  Smytke  and  Adams  Bs.      Walbank  and  Haywardp 
3  Woodj  512.  is  nearly  to  the  same  effect     And  upon 
Ibis  authority,  following  as  it  does  the  opinion  of  Lord 
Hardwkke^  and  contradicted  by  nothing  but  the  ques- 
tionable dictum  in  2  Inst.  643^  we  think  we  cannot  say 
that  the  verdict  in  this  case  is  wrong;  and  the  rule  for 
A  new  trial  must  consequently  be  discharged. 

Rule  discharged. 


« 
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wtdMtif/,  Warivick  against  Bauce. 

Jf<9  34.  ° 


ifiji-iiri! 


The  Court  re-    HHHE  plaintiff  in  an  action  against  the 

foicd  to  ftty         -L  1 

execution  after  obtained  a  Terdict  finr  150/.,  and  had  jadgmen^ 

judgment,  upon  whidi  the  defendant  brought  error,  and  after 

IffirmeToii  argument  judgmoit  was  affirmed.    Bat  before  the  case 

eiTor,  ttntU  the  ^^^^q^  on  to  be  heard  in  error,  the  defendant  preferred 

trial  ot  an  in-  '  »^ 

^ment  for  m  indictment  against  two  of  the  plaintiff's  witnesses 
two  of  the  for  perjury  in  their  eridenoe  at  the  trial,  and  on  a 
neuesU  the  *  former  day  in  this  teim  obtained  a  rule  nisi  for  staying 
^^la  hlfbg  «ncution  upon  the  judgment  untU  the  trial  of  diis 
^^n  th^de^  indictment,  upon  an  affidavit  made  by  himscilf  charging 
fiendant*s  own    ^^  said  witnesses  with  perjury. 

affidaiit  alone,  tr    *     ^ 

thcjr  difchaigcd 

''"'^"^  rq^'Kl^eliewBdeaaBe;  and  lfi»r.,  in nipport  of l]» 

role,  cited  Fabrilius  y.  Cock  («),  Lisfer  v.  MundelL  {b) 

i 
But  per  Lord  EiojBNBOROueii  C.  J.    It  would  be 

highly  dangerous  to  allow  this  rule  to  be  made  ab- 

voliite.    For  this  would  be  a  receipt  to  every  peimn 

aft«*  verdiet  and  judgment  against  him,  how  to  •delay 

^die  firuit  of  such  judgment  by  indicting  some  of  the 

plaintflF^  witnesses  for  perjury.    And  diould  this  rale 

be  made  absohite  it  would  perfaapa  prevcait  die  plaintiff 

fiom  being  a  witness  at  the  trial  of  die  persons  indieted. 

And  because  this  seemed  to  be  a  new  and  dangerous 

experiment  the  Court  directed  the  rule  to  be  disduurged 

with  costs. 

(«)  3  Burr.  1 771.  {})  X  J9i«  iar  Pa/.  499. 
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Power  and  Another  against  Whitmore*.        ^^'th. 

A  SSUMPSIT  on  a  policy  of  assurance  on  goods  Thewaget  and 
vahied,  on  board  the  ship  Si.  ThiagOf  at  and  from  the^^r^' while 
Londm  to  Udnm,  the  interest  in  one  H.  Teixeira  de  "^^^^^ 
SoBtptg^i  and  the  pluntiffi  dedare  that  aftar  the  sailing  ''^!?!f^'% 
and  in  the  course  of  the  voyage^  the  ship  and  her  masti^  ^^f  n^^^  ^f 

ship  and  cargoa 

tackle  and  apparel,  were  by  the  force  of  the  winds  and  in  order  to  re- 
weather  greatly  danuiged  and  broken,  and  in  order  to  ^sbned  by^ 
rqndr  the  damage  and  to  enable  her  to  prosecute  and  bJia^ot  to^be 
complete  her  voyage,  the  ship  was  forced,  with  the  ^«««^J«ctof 
goods  on  board,  to  go  into  the  port  of  Cavoes^  and  there  '>£«;  nor  the 

,  eipences  of 

to  remain  for  four  wedcs,  and  the  owners  of  her  were  such  repair; 

thereby  forced  to  and  did  expend  500^.  in  pQotage,  and  ^^  provisions 

other  charges  in  going  into  and  out  of  the  said  port^  dmbVheTde- 

and  in  the  paying,  feeding,  and  maintainixig  the  master  tention  in  port, 

and  mariners  while  she  was  there  so  detained,  and  in  turned,  and  was 

...  /•      ^i_  J    detained  there, 

raising  and  procunng  money  for  those  purposes,  and  on  account  of 

that  the  ship  being  repaired  set  sail  on  the  29th  of  and  tempest; 

December  i8io  with  the  goods  on  board,  from  Ckmes  S^^onS"tS^ 

upon  her  voyage^  and  afterwards  in  the  prosecution  of  2^^**1*"** 

it  was  by  the  force  of  the  winds  and  weather  in  immi-  standing  oat  to 

nent  d«^  of  being  driven  on  skore.  stranded,  and  ^A'^ 

lost,  with  the  said  goods  on  board,  and  the  master  and  S^r^sJh^*' 

mariners,    for  the  necessary  preservation  of  the  shqp  w7"ncamrr 

and  catgpy  and  of  their  lives,  and  in  older  to  avoid  the  ^^^  ^^f'  p"'' 

^  posc»  *D  order 

to  avoid  an  im- 
pending peril  of  being  driven  on  shore  and  stnnded. 
The  insurer  of  goods  to  a  foreign  country  is  not  liable  to  indemnify  the  assured  (a  sub- 
ject of  that -country),  who  is  obliged  by  the  decree  of  a  court  there»  to  pay  contribution 
to  a  general  average,  .which  by  the  l^w  of  this  country  could  not  have  been  demanded, 
where  it  does  not  appear  that  the  parties  contracted  upon  the  footing  of  some  usage  among 
merchants*  obtaining  in  the  foreign  country,  to  treat  the  same  as  general  average,  but  90& 
usage  is  to  be  collected  merely  from  tlie  recitals  and  assumption  made  in  the  decree, 

impend- 
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181.5.         impending  peril,  stood  out  to  sea  with  the  ship  with  a 
■■  press  of  sail  more  than  the  ship  was  able  to  bear  in  such 

against         tempestuous  weather,  such  press  of  sail  being  necessary 

* 

and  proper  to  carry  the  ship  out  to  sea,  and  to  keep 
her  there,  and  to  avoid  the  impending  peril,  and  there- 
by and  by  means  thereof,  the  masts,  bowsprits,  sails,  and 
other  tackle  of  the  ship,  were  broken  to  pieces,  blown 
away,  and  greatly  damaged,  and  the  ship  was  greatly 
strained  and  injured,  and  that  the  ship  by  the  means 
aforesaid  having  escaped  the  impending  peril,  afterwards 
on  the  8th  of  January  1 8 1 1  completed  her  voyage  aad 
arrived  with  the  goods  at  Lisbon^  and  the  said  H.  71  de 
Sampayo  was  afterwards  under  the  authority  and  oixlers 
of  a  certain  court  at  Lisbon^  having  jurisdiction  of 
divers  maritime  affiiirs,  and  of  the  settlement  of  general 
averages,  established  by  the  authority  of  the  government  ^ 
ofPortugalf  ordered  and  obliged  to  pay  2000/.  as  con- 
tribution and  general  average,  in  respect  of  the  cxpcnces, 
losses,  and  damages  incurred  as  aforesaid.  2d  count 
stated  that  the  ship  sailed  on  her  voyage,  and  on  the  8th 
of  Januaty  arrived  at  Lisbon^  (oilhitting  the  intermediate 
circumstances,)  and  that  //.  T»  de  Sampayo  was  after- 
wards under  the  authority  and  orders  of  a  certain  court 
at  Lisbon^  having  jurisdiction,  &c.  ordered  and  obliged 
to  pay  and  did  pay  2oooh  in  respect  of  certain  expences, 
losses,  and  damages  incurred  in  the  voyage  mentioned 
in  the  policy.     Money  counts.     Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  the 
London  sittings  after  Trinity  term  181 3  there  was  a 
verdict  for  the  plaintifis  for  661.  85.  ^d.  subject  to  the 
opinion  of  the  Court  upon  this  case : 

The  insurance  was  effected  by  the  order  and  on  ac- 
count of  i7.  T.  de  Sampayo^  a  merchant  of  Lisbon^  and 

14  a  Par- 
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zPoriugueze  subject     The  ship  being  in  every  respect         i3i5. 
fitted  for  sea  sailed  with  the  ffoods  from  London  on  the         „ 
2ist  of  November  1810,  upon  her  voyage,  and  having         a^cimt 
encountered  strong  and  adverse  winds,  and  heavy  seas, 
was  on  the  6th  of  Deceinher  in  sight  of  tlic  English 
roast,  when  it  was  discovered  that  the  bowsprit  bitts 
had  given  way,   occasioned  by  tlie  heavy  labouring  of 
the  ship  then  under  her  courses  beating  to  windward, 
and  in  a  most  heavy  and  dangerous  sea.     The  master 
being  q)prehensive  that  the  ship,  if  she  continued  in 
that  situation,  would  be  in  great  danger,  judged   it 
prudent,  after  having  consulted  with  his  officers,  to  put 
into  port,  for  the  purpose  of  securing  the  bowsprit ; 
and  meeting  with  a  pilot  on  the  7th  he  was  enabled  to 
bring  his  ship  to  anchor  in  Cawes  roads  on  that  day. 
All  the  damage  was  occasioned  by  the  tempestuous 
winds,  and  weather,  and  heavy  seas,  and  the  putting 
into  Ccnces  was  a  prudent  and  proper  measure,  neces- 
sary for  the  safety  of  ship  and  cargo,  but  that  was  a 
measure  also  occasioned  by  the  same  cause.     TIic  sliip 
remiuned  at  Cawes  till  the  i  ith,  when  having  repaired 
her  damage  she  sailed  on  the  voyage,  but  on  account 
of  adverse  winds,  and  tempestuous  weather,  returned 
to  Ckmoes  the  next  day,  and  was  detained  there  by  ad- 
verse winds  till  the  29tli,  when  she  agfiin  sailed  on  her 
voyage.     The  case  then  stated  the  following  items  of 
expenditure : 

Wages  of  the  captain  and  crew  from  the  £.    s.    d. 
time  of  her  first  putting  into  Cowes^  to 
the  time  of  her  last  sailing  from  thence     230     5     8 

Provision     consumed    during    the    same 
period  ...  ip2     10 

Bow- 
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1815*        Bowsprit  bitts  rqpaired  at  her  first  putting    £•    $•    d* 
«  into  Cffwes     ,      -  t  -  7     14    o 

Power  '         ^ 

^ahu        Iliree  coiLi  of  rope  supplied  at  the  same 

tune  -  «    .         •  no     3     o 

The  case  also  stated  that  in  the  course  of  the  voyage 
from  Cowes  to  Lisbon  the  facts  took  place,  and  the 
damages  were  incurred,  as  stated  in  the^rs^  coimtf 
and  that  upon  the  ship's  arrival  at  Lisbon  the  master 
instituted  proceedings  in  one  of  the  courts  of  justice 
there^  called  the  tribunal  of  India  and  Mina^  (being  a 
court  established  by  the  Portugueze  government,  and 
having  jurisdiction  in  maritime  affiiirs,  and  over  the 
matters  of  that  suit  within  the  dominions  of  Portugal^ 
and  over  Portugueze  subjects,)  against  the  proprietors  of 
the  cargo,  and  the  owners  and  underwriters  of  the  ship, 
ibr  a  contribution  by  way  of  general  average  to  make 
good  the  damages  and  extraordinary  expences  incurred 
on  the  voyage,  as  before  stated;  of  which  suit  the 
defendant  and  the  other  British  underwriters  on  the 
cargo  had  no  notice  until  after  its  termination.  That 
the  court  at  Lisbon  decreed,  conformably  to  the  ge- 
neral maritime  laws,  and  unalterable  practice  of  Lisbon^ 
in  favour  of  the  master's  claim  for  general  average,  and 
H,  T.  de  Sampayo  was  decreed  by  the  Court,  conform- 
ably to  such  general  laws  and  practice  to  pay,  and  was 
thereby  compelled  and  did  pay  to  the  master  or  owner 
of  the  ship,  6L  12s,  lod.  per  cent,  on  the  value  of 
the  goods  insured  by  the  policy,  as  a  general  averoge 
or  contribution  in  the  nature  thereof;  the  said  sum  of 
61.  125.  lod.  per  cent  including  contribution  to  the 
expence  of  the  wages  and  provisions  at  Caooes,  as  wdl 
as  to  the  several  other  damages,  losses,  and  expences 

16  before 
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before  mentioned.    And  for  the  recovery  of  this  sum        18 15. 
of  (Si  12^  loeL  per  cent,  this  action  was  brought  „  ^ 

If  the  Court  should  be  of  opinion  that  the  proceed-        <^aina 

Whitmorx. 

ings,  and  decree  of  the  Court  at  Lisbon^  are  of  them- 
tdves  sufficient  to  entitle  tne  Plaintiffi  to  recover  the 
fl&ine  rate  of  average  which  the  assured  was  thereby 
compelled  to  pay,  the  verdict  to  stand:  if  they  should 
think  other^se,  but  should  be  of  opinion  that  the  sum 
of422iL  6s.  8eLf  (the  amount  of  the  two  items  of  expen- 
diture for  wages  and  provisions  at  Cowes)  or  any  part 
thereof  does  properly  form  an  item  to  which  the  de- 
feudanty  as  an  imderwriter  on  the  cargo,  is  liable  to 
contribute  as  for  a  general  average,  or  otherwise,  thef 
verdict  to  be 'entered,  according  to  the  award  of  an  ar- 
bitrator who  is  to  ascertain  the  sum.  If  the  Court 
should  be  of  opinion  that  the  Plaintifis  are  not  entitled 
to  recover  any  thing  in  respect  of  the  wages  and  provi- 
^ODs  at  CoweSy  a  nonsuit  to  be  entered. 

Abbott  argued  for  the  Plaintii&  in  the  last  term  (a), 
1st,  that  independently  of  the  decree  of  the  Court  at 
Idsborij  the  defendant  was  liable  to  contribute^  if  not  to 
the  whole  extent,  at  least  to  so  much  of  the  expenditure 
for  wages  and  provisions,  as  was  incurred  between  the 
time  of  the  ship's  first  putting  into  Cawes,  and  her  first 
quitting  it  For  her  putting  in  the  first  time  is  stated 
to  have  been  necessary  for  the  safe^  of  the  ship  and 
cargo,  and  it  was  for  the  repairing  the  damage  oc- 
casioned by  tempest,  in  order  to  prosecute  aud  com- 
plete the  voyage.  And  where  that  is  the  object,  it 
appears  firom  some  of  the  writers  upon  this  subject  that 

{a)  Dampitr  J.  was  absent  when  the  case  was  argued. 
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18 15.  the  wages  and  maintenance  of  the  crew  during  the  de- 
lay thus  necessarily  occasioned,  are  to  be  sustained  by 
general  contribution.  And  he  cited  Beaives  Ijcx 
Mac  {a)  to  that  effect,  and  Da  Costa  v.  Neixmham  (6), 
to  shew  that  the  passage  from  Beaives  was  quoted  seem- 
ingly with  the  approbation  <^  the  Court,  but  he  admit- 
ted that  the  decision  itself  was  not  immediately  upon 
this  point,  and  that  the  law  books  did  not  furnish  any 
decision  upon  it.  He  also  admitted  that  in  respect  of 
that  part  of  the  damage  done  to  the  ship,  in  her  passage 
from  Cowes  to  Lisbon^  by  standing  out  to  sea  and  can-y- 
ing  a  press  of  sail,  in  order  to  avoid  the  impending 
peril,  the  case  so  much  resembled  Caoington  v.  Ro^ 
bcHs  (c),  that  he  could  not  ask  for  contribution.  But 
2dly,  he  contended  that  the  decree  of  the  Court  at 
Lisbon  was  of  itself  conclusive  in  favour  of  the  plaintifis' 
right  to  recover  the  like  rate  of  average  which  by  that 
decree  the  assured  was  obliged  to  pay.  For  this  was  a 
court  of  competent  jurisdiction  over  the  subject  matter, 
and  over  the  parties  to  the  suit,  and  all  resistance  to  its 
decree  woidd  have  been  ineffectual ;  which  is  the  rea- 
son why  judgments  in  the  prize  court  are  holden  to  be 
binding.  And  this  being  an  insurance  to  a  foreign 
country,  the  underwriter  is  bound  by  the  law  of  the 
country  to  which  the  contract  relates,  that  is,  to  indem- 
nify the  assured,  if  he  is  obliged  by  the  law  of  that 
country  to  contribute  to  a  general  average.  Upon 
which  principle  it  seems  Walpole  v.  E'is^er  {d)  was  ruled 
by  Lord  Kenyan^  and  Newman  v.  Cazalet  (e)  by  Btdler  J. 
diough  in  the  latter  the  judge  relied  much  upon  an 
usage. 

(a)  166.  {h;  ar.^.413.  (c)  2iV:je.378. 

W)  Fork's  Insur.  S65.      (c)  Ibid,  $6^ 

Carvj 
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Carr^  contra,  was  directed  by  the  Court  to  confine         1815. 
himself  to  the  last  point,  and  he  argued  that  this  was        ' 

Power. 

not  like  the  sentence  of  a  prize  court.    For  a  prize  court         agcm\t 
professes  to  proceed  upon  the  law  of  nations,  and  when 
it  does  so,  its  sentence  is  conclusive,  because  the  law  of 
nations  is  an  universal  law ;  yet  the  sentence  even  of  a 
prize  court  is  not  conclusive,  whenever  it  appears  that 
It  has  not  proceeded  according  to  that  law,  as  if  the 
sentence  be  founded  on  partial  ordinances  (a).     And 
if  the  sentence  of  a  court  of  general  jurisdiction  be  not 
<5ohclusive,  unless  it  conform  to  the  general  law,  how 
^all  the  sentence  of  a  court  of  peculiar  jurisdiction,  such 
^s  this  court  at  Lisbouy  which  professes  to  conform  to 
"^®  general  maritime  laws  and  practice  of  Lisbon  only, 
"^  conclusive,  especially  against  this  defendant,   who 
Neither  had  notice,  nor  was  a  party  to  the  suit  ?  Grant- 
^S  that  the  Court  had  jurisdiction  over  the  matter  and 
^^^T-  the  parties  to  the  suit,  that  is,  the  owners  of  the 
*"*P  and  goods,  yet  if  the  underwriter  is  to  be  bound 
^y  the  consequences  of  the  law  of  every  foreign  port  to 
^fcicli  he  shall  make  insurance,  it  will  follow,  that  there 
^^st:  be  as  many  rules  of  general  average  as  there  are 
'^^•leign  ports  to  which  insurance  may  be  made.    There- 
^^^»    to  prevent  any  thing  so  inconvenient  and  uncer- 
^**^»    the  ruk  is  settled,  that  the  insurer  shall  not  be 
^^^*>d  to  take  notice  of  the  municipal  laws  of  other 
^^^-■^xxtries,  but  shall  be  taken  to  contract  with  reference 
^Ifcose  of  his  own  country  only,  unless  it  is  shewn  that 
^^^    I^arties  meant  to  extend  the  contract  farther.     This 
*^      ^^^lly  illustrated  by  what  took  place  in  Simeon  v. 
'^,  for  upon  the  first  trial  it  was  held,  conformably 

(a)  Bird  7.  Appieiort,  8  T.  ^.  562. 

L  2  to 
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ft 

i8i5«        todiiBniley  dtet  the  insurer  m  this  couiitry  was  not 

answerable  upon  his  contract  for  a  loss  occasioned  by 

<if«iitf        the  act  of  the  foreign  state  to  which  the  ship  was  bound; 

Wbitmo&k. 

bat  upon  a  suggestion  that  the  contract  was  made  with 
a  view  to  such  risk,  the  case  went  down  again,  and  was 
finally  determined  upon  the  intention,  which  was  held  to 
qualify  the  rule  (a)*  In  this  case  however  it  is  not  shewn 
that  the  parties  had  il  in  contemplation  to  tread  any 
losses  or  expences  as  general  average  which  are  not 
siHeh  by  die  law  and  usage  of  England  where  the  con- 
tract was  made.  Walpole  v.  Booer  is  but  a  nisi  prius 
dednioni  and  Ifemiuzn  v.  Caz<det  is  the  other  Wlsiy ;  for 
BuUer  J.  rdied  npon  the  usag^  which  was  proved^  and 
sidd  that,  but  for  the  usage^  the  plaintiff  would  hove 
fiuled  on  the  general  law*  Another  objection  to  the 
plaintiffs'  right  to  recover  is  this,  that  this  is  a  loss  oc- 
casioned by  the  law  of  the  assured's  own  country,  and 
so  within  the  principle  of  CoKway  v.  Gra^  (6),  MenneU 
V.  Bankam  (ir),  and  Flindt  v.  Scott  {i)\  which  principle 
was  not  overruled  in  the  Exchequer-chamber  {e\  though 
.  it  was  held  not  to  apply  where  the  assured  was  trading 
under  a  licenoa 

AbboU  in  reply  to  the  last  objection  remarked,  that 
the  acts  by  which  the  loss  was  occasioned  in  the  caaes 
dted,  were  acts  of  state,  such  as  embargo,  or  oonfisca- 
ticm  founded  up(m  ordinances  of  the  state,^  and  not,  as 
h&^  a  judgment  in  a  court  of  competent  jurisdiction 
proceeding  according  to  the  general  piaritime  laws. 


(«)  Anie^  vol.  ii.  94:    5  Taunt.  S14.  fy)  10  £att,  536. 

{c)  IS  Jhstf  477'  l^)  J^'S^S'  (e)  s  Taunt.  674' 
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Lord  SujEiiw&oyGH  C*  X  upon  the  first  point  saidt        1815. 
that  the  laDgaageof&Mri  in  ^passage  cited  was  veiy       — — — 
loos^  and  tbett  ibe  same  doctrine  be  believed  was  not  to        ^mna 
be  fiwnd  in  other  writers  ef  equal  authority.    And  he         '       ^ 
laidy  that  general  average  must  lay  its  foundation  in  a 
sacrifice  of  part  for  the  sake  of  the  rest,  but  here  was  no 
laerifioe  of  a|iy  part  by  the  master,  but  only  of  his  time 
and  patience^  and  the  damage  incurred  was  by  the  via* 
leaoe  of  the  wind  and  weather.    That  this  was  not  like 
the  case  recently  before  the  Court  (a),  where  the  master 
was  compelled  to  cut  away  bis  rigging  in  order  to  pre- 
serve the  ship,  and  afterwards  put  into  port  to  repair 
that  which  he  sacrificed.    And  still  less  was  the  damage 
incurred,  while  standing  out  to  sea,  an  object  of  contrt* 
bution.    Upon  the  other  point  he  said,  as  it  was  of  very 
general  and  extensive  consequence  the  Court  would 

take  farther  time. 

Cur.  adv.  xmU. 

Lord  Ellenbobough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court  After  stating  the  case^  hit 
lordship  said,  that  upon  the  argument  of  the  case  the 
Court  intimated'a  dear  opinion,  that  the  several  items 
ef  loss  with  which  the  Defendant  as  an  underwriter 
was  sought  to  be  diarged  in  this  action,  were  none  of 
them  the  subject  of  general  average  by  the  law  of 
England.  Tlus  contract  must  be  governed  in  point 
of  construetion  by  the  law  of  Englandj  where  it  was 
framed,  couched  as  it  is  in  the  terms  of  an  instrument, 
in  general  and  familiar  use,  and  of  known  meaning  in 
Ettglandy  unless  the  parties  are  to  be  understood  as 
having  contracted  on  the  foot  of  some  other  knowil 

(a)  Fbtmmcr  ▼•  Wildman^  atUe^  tdL  vi»  48a* 

L  3  general 
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1815.        general  usage  nmongst  merchants  relative  to  the  same 
"  subject,  and  shewn  to  have  obtained  in  the  country 

Power  '^  f 

a^mnst  where  by  the  terms  of  the  contract  the  adventure  is 
made  to  determine,  and  where  a  general  average  (if 
such  should  under  the  events  of  the  voyage  be  claimed) 
would  of  course  come  to  be  demandable.  Now,  with- 
out pronouncing  what  might  have  been  the  effect  of  a 
statement  in  this  case,  (if  it  had  contained  such,)  that 
it  was  the  known  and  invariable  usage  amongst  mer- 
chants at  Lisbon^  the  port  of  discharge,  to  treat  losses 
and  expenccs  of  the  kind  and  description  which  are 
specified  in  the  case,  as  the  subjects  of  general  average, 
we  cannot  but  observe  that  tlie  case  contains  no  allesra- 
tion  of  fact  whatsoever  on  this  head,  but  merely  states 
a  decree  of  a  court  at  Lisbon  which  proceeds  upon  the 
assumption  of  this  supposed  fact  as  its  foundation. 
And  although  by  the  comity  which  is  paid  by  lis  to 
the  judgment  of  other  courts  abroad  of  competent 
jurisdiction  we  give  a  fiiU  and  binding  effect  to  such 
judgments,  as  far  as  they  profess  to  bind  the  persons 
and  property  immediately  before  them  in  judgment, 
and  to  which  their  adjudications  properly  relate,  yet  we 
feel  that  we  should  carry  that  principle  of  comity 
further  than  reasonably  ought  to  be  done,  or  ever 
hitherto  has  in  practice  been  done,  if  we  should  draw 
from  the  recitals  of  facts  and  usages  which  ai'e  con- 
tained in  those  judgments,  general  evidence  of  the 
existence  of  such  facts  and  usages,  and  allow  them  to 
be  available  for  all  caases,  and  purposes,  and  consider 
them  as  applicable  to,  and  obligatory  upbn  other 
persons  than  the  immediate  parties  to  those  judgments, 
in  which  these  recitals  occur.  Here  the  underwriters 
have  a  right  to  insist,  as  this  Defendant  does  insist,  that 

the 
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the  general  average  to  which  alone  their  indemnity  is         TB15. 
conAnedf    is    general  average    as  it  is  understood  in         " 
England  where  this  contract  of  indemnity  was  formed  ;         ^."i/ 
00   other  distinct  and  diiFerent  sense  and  use  of  th:it 
terra,    being  proved  in  evidence  to  obtain  in  point  of 
fact,      and   to   be  generally  adopted  by  usage  in   the 
country   where    the  contract  was   to  determine,   viz, 
lAsb€>n  i    the  general  laws  and  practice   supposed   to 
antliorlze  this  demand  of  general  average  being  only 
reoited  in  the  terms  of  another  judgment  against  the 
assor^d,  and  not  alleged  or  proved  as  a  fact  in  this 
prcjsent  case,  and  which  recital  in  the  judgment  we  are 
^'^  opinion  is  not  a  competent  medium  of  proof  for  this 
purpose.     The  consequence  is  that  there  must  be  judg- 
^^nt  of  nonsuit  in  this  case. 


1-4 


152  CASES  IN  EASTER  TERM 

1815. 

Frf%,  Cox  and  Others,  Assignees  of  Swan  and  Ach 

DERSON,  Bankrupts,  against  May  and  Others. 

Where  a  ship  QOVENANT  on  a  charter-party  by  the  plaintiflfe  «f 

upon  a  voyige  assignees  of  Sxoan  and  Anderson  for  1 6, 1 45/.  1 3^.  ^d^ 

TaTio^^'^V  for  freigl^t  of  ^e  ship  Ramoncita.    Plea,  as  to  13,864/. 

ton,  register  g^^  ^j^  payment,  and  as  to  22S1L  as.  ioA,  the  residue^ 

meatorementy  ^      r  j  -»  t-  »...^ 

per  month,  a  set-off  for  SO  much  paid  by  the  defen^Ant^  as  propri- 

paid  on  clear-  etors  of  the  cargp,  for  the  plaintiffi'  contribution,  a» 

the  Tike  ram'  owners  of  the  ship,  in  respect  of  the  freight,  for  salvage 

twcuVmonthf,  ™^  charges,  by  reason  of  recapture  of  ship  and  cargo, 

and  the  re-  which  had  been  captured  on  the  voyage.     Issue  thereon. 

mamder  three  ^  ^   ^ 

months  after  At  the  trial  before  Lord  EUenborotigh  C.  J.  at  the 

being  reported  ^ 

at  the  custom-  London  sittings  aner  Trinity  term  1814  there  was  a  ver- 

return ;  aad  the  diet  for  the  plaintifis  for  the  said  sum  of  228  iL  4^.  lod^ 

hw'^outward**  subject  to  the  opinion  of  the  Court  upon  a  case,  of  which 

cargo,  and  ^g  material  facts  were  these : 

sailed  with  her 

homeward  By  charter-party  of  affreightment  betwe^i  the  bank- 

captured  and'     rupts,  before  their  bankruptcy,  and  the  defendants,  the 
thrhomeward    ^P  ^^  ^^^  ^^  ^^  defendants  on  a  voyage  from  London- 

Ihi^*  and*carg!r   ^  ^^^  *°^  ^^^  ^^  ^  ^*^®"  ^^  whatever  goods  the 
were  sold  by       freighters  might  think  proper;  and  it  was  covenanted 

parties,  the        that  it  should  remain  in  the  service  of  the  freighters  1 2 

owner  and 
charterers  hav- 
ing reipectively  made  claim  in  the  Admiralty  Coot t  to  ship  and  goods,  where'  restitution 
was  decreed  to  them  upon  payment  ot  salvage :  Held  that  the  charterers  (having  paid  the 
two  sums  of  150a/.)  were  not  liable  to  contribute  to  the  ship-owner  for  salvage  in  respect 
of  their  goods,  where  the  proceeds  of  the  goods  fell  short  of  the  sum  due  for  the  re- 
sidue of  the  freight,  but  that  the  ship-owner  in  respect  of  the  freight  was  liable  to  the 
whole  salvage ;  and  the  charterers  having  paid  such  contribution  out  of  the  proceeds  of 
the  g9t>ds,  under  a  security  given  by  them  for  payment  of  the  salvage,  with  the  assent 
of  the  ship-owner  as  far  as  his  liability  was  concerned ;  held  that  they  might  set  it  off 
in  an  action  of  covenant  by  the  owner  for  the  residue  of  the  freight. 

Sccus  as  to  the  charges  of  establishing  the  claim  to  the  cargo,  and  procuring  the  de- 
cree for  its  restitntiooi  for  held  that  the  charterers  alone  were  liable  to  them. 

calendar 


Mat. 
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calendar  months  at  least,  an4  fQr  suph  farther  time  as  1815. 
should  be  necessary  to  complete  the  voyage ;  and  the  de-  «— ^ 
fend^ts  cov^anted  to  pay  freight  for  the  same  at  the  ^igainit 
r^te  of  2/.  I05.  per  ton,  register  measurement,  per  car- 
lendar  month,  2500/.  part  thereof  on  the  day  the  ship 
should  be  cleared  outwards,  2500/.  further  part,  at  12 
months  from  the  same  period,  and  the  remainder  three 
months  after  the  ship  should  be  reported  at  tlie  custom- 
house in  London  from  her  said  voyage.  The  ship  sailed 
and  delivered  her  cargo  at  Lima  under  the  direction  of 
the  defendants,  and  took  in  a  homeward  cargo  laden  by 
the  defendants,  and  under  their  direction  sailed  to  and 
delivered  a  part  at  Cadiz^  and  proceeded  with  the  rest 
for  Londonj  but  in  her  voyage  thither  was  captured  and 
recaptured,  and  carried  into  Cork^  and  was  proceeded 
against  by  the  recaptors  lor  salvage  in  the  Admiralty 
Court.  The  ship  and  cargo  being  claimed  respectively 
by  the  plaintiffs  and  defendants,  the  ship  by  order  of 
the  Ck)urt  protecuted  her  voyage  to  London^  and  arriv- 
ed in  London^  and  was  reported  at  the  custom-house. 
Restitution  of  the  ship  apd  cargo  was  decreed  upon 
payment  of  salvage  to  tlie  recaptors,  and  security  for 
payment  pf  it  was  given  by  the  defendants,  with  the  as- 
sent  of  the  plaintiffi,  as  far  as  their  interest  in  the  sub- 
ject-matter, and  their  liability  for  payment  of  the  salvage 
were  concerpec^ ;  and  the  ship  and  cargo,  with  the  con? 
sent  of  the  parties  interested  and  of  the  recaptors,  were 
sold,  the  cargo  for  14,351/.  185.  2<2*,  the  ship  for  5491/^ 
13s.  9^.  The  salvage  on  the  recapture,  being  one* 
eighth  of  the  net  proceeds  contributory  to  s^lvag^ 
amounted  to  23x2/.  01.  6d.j  and  the  charges  of  estab- 
lishing the  daim  to  ship  and  cargo,  and  of  procuring 

the 
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i8ic.         t^®  decree  of  restitution,  to  1347/.  ^s,  ^d•     Of  these 
two  sums  the  plaintiffs  paid  so  much  as  was  their  due 


Cox 


Mat. 


egainit  proportion  of  the  salvage  and  charges  in  respect  of  the 
value  of  the  ship,  and  the  1  •^idue,  viz.  2281/.  45.  lod,  was 
paid  out  of  the  proceeds  of  the  defendants'  cargo; 
which  the  defendants  claimed  to  set  off,  having  already 
paid  to  the  bankrupts,  before  the  bankruptcy,  the  two 
sums  of  2500/.  at  the  times  stipulated  by  the  charter- 
party,  and  to  the  plaintiiFs  the  sum  of  13,864/.  8^.  ^d. 
in  part  of  the  16,145/.  135.  ^d.  now  clauned  by  them  as 
due  for  the  remainder  of  the  freight. 

And  the  questions  for  the  opinion  of  the  Court  were, 
1st,  Whether  under  the  circumstances  the  defendants 
are  liable  to  pay  any  and  what  contribution  to  the  two 
sums  for  salvage  and  charges  in  respect  of  their  goods 
on  board  the  ship  at  tlie  time  of  her  capture  and  recap- 
ture, they  being  of  a  value  not  sufficient  to  satisfy  the 
freight  remaining  due  upon  the  whole  voyage  out  and 
home.  2dly,  Whether  the  plaintiff  in  respect  of  the 
sum  of  16,145/.  135.  yd.  or  any,  and  what  part  of  it, 
remaining  due  at  the  termination  of  the  voyage,  or  in 
respect  of  the  freight  payable  at  the  time  of  her  capture 
and  recapture,  are,  in  addition  to  what  they  have  con- 
tributed, liable  to  contribute  to  the  two  sums  for  salvage 
and  charges.  A  verdict  for  the  plaintiffs  or  a  nonsuit  to 
be  entered  according  to  the  rule  which  the  Court  should 
pronounce. 

This  case  was  twice  argued;  once  in  last  HUary 
term  {a)  by  Spankie  for  the  plaindffi,  and  Marryat  for 

(a)  VampierJ,  was  absent  upon  the  first  argument. 

the 
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the  defendants,  and  again  in  this  term  by  Campbell  for         18 15. 
the  plaintiffs  and  Park  for  the  defendants.     For  the 
plaintiffs  the  argument  was  in  substance  this,  ist,  the         against 
defendants  in  respect  of  tlieir  goods  are  liable  to  the 
whole  amount  of  the  2281/.  /^ 5.  lod,  paid  by  them;  for 
the  Stat.  43  G.3-  c.  160.  s.  39.  makes  the  ship  and  goods 
respectively  to  be  restored,  liable  to  the  payment  of 
salvage :  and  the  defendants  in  respect  of  their  goods 
are  alec  liable  to  a  proportion  of  the  charges;  because 
the  charges  were  incurred  for  the  common  benefit,  and 
the  defendants  put  in  their  claim  to  the  goods.     And 
as  to  the  value  of  the  goods  being  insufficient  to  cover 
the  demand  for  freight,  whetlier  the  defendants  will 
derive  more  or  less  benefit  by  the  re-capture,  cannot 
affect  their  liability  to  contribute  to  salvage,  for  as  well 
might  it  be  said,  in  the  case  of  jettison,  that  a  party 
whose  goods  are  saved,  shall  not  be  liable  to  contribute 
to  general  average,  because  it  will  absorb  his  profits. 
And  if  it  were  material,  here  the  defendants  have  de- 
rived advantage  from  the  re-capture  to  the  extent  of 
14,351/.  185.  2^.,  the*  value  of  the  cargo;  for  suppose 
the  ship  had  arrived  without  the  cargo,  the  defendants 
would  have  been  bound   to  pay   precisely   the  same 
freight  as  now  that  the  cargo  has  arrived,  for  it  was 
payable  by  the  charter-party  three  months  after  the 
ship  should  be  reported;  it  is  plain,  therefore,   that 
the    re-capture    has   enabled   them    to    liquidate  the 
freight  pro   tanto,   and   that  instead  of  being  losers 
to  the  whole  amount  of  the  freight,   they  have  lost 
only  the  difference  between  the  value  of  the  goods  and 
the  amount  of  the  freight.    Besides,  though  these  goods 
were  not  sufficient  to  reimburse  the  defendants  for  the 

freight, 
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1815.        freight,  non  constat  that  upon  the  whole  adventure  out 
■         and  home,  they  were  not  gamerB.     2dly,  The  plaintiflb 
dgatHif        are  not  liable  to  contribute  in  respect  of  the  16,145^^ 
135.  ^d.f  or  any  part  of  it«     For  allowing  that  the  ahip^ 
owner  would  in  general  be  liable  to  contribute  in  respect 
of  the  ship  and  the  clear  amount  of  the  freight,  yet  thia 
is  not  freight,  but  is,  according  to  Lord  Hardmcke  («)» 
rather  the  hire  of  the  ship^  it  i«  a  specific  sum  con- 
tracted to  be  paid  upon  the  ship's  arrival,  for  tha  time 
she  has  been  employed,  without  relation  to  the  quantity 
of  the  goods,  for  which  the  plaintiffi  have  no  lien  upon 
the  goods,  it  being  a  mere  chose  in  action;  whereas 
freight  is  incorporated  with  the  goods,  and  therefore  the 
owner  has  always  a  lien  for  it  upon  the  goods.     And  it 
seems  that  wherever  he  has  not,  he  cannot  be  called 
upon  to  contribute  as  for  freight ;  which  is  the  reason 
why  dead  freight  is  not  contributory,  and  why  the  lend- 
ers upon  bottomry  (A),  or  respondentia  (c),  are  not  liable 
to  contribute;  yet  they  are  interested  in  the  arrival  of 
the  ship  and  goods. 

For  the  defendants  it  was  contended,  that  the  salvage 
was  payable  by  those,  and  those  only  who  were  benefited 
by  the  recapture;  that  in  this  case  the  whole  of  the  defend- 
ants' cargo  being  absorbed,  and  as  totally  lost  to  them,  as 
if  the  re-capture  had  never  befen  nuide,  the  plaintiffi  alone 
were  benefited,  not  only  by  the  restitution  of  their  ship, 
but  by  the  recapt  of  13,864/.  85.  pd.  for  fireight,  which 
bat  for  the  re-capture  they  would  have  wholly  lost. 
The  rule  in  this  country  for  contribution  to  salvage^  aa 

(«)  Ptml  1, Birch,  %Athi%i. 

Ih)  Jtju  T.  IVilUammt  Park,  Insvr.         (c)  1Valp%le  ▼.  S-wtr^  tk 

14  well 
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-4^11  as  average,  to  which  it  is  lik^  is  this,  that  the  ship- 
owner contributes  according  to  the  value  of  the  ship  at 
the  end  of  the  voyage,  and  the  dear  amount  of  the        against 


It  or  earnings  of  the  voyage;  and  the  owner  of        ^^^* 

goods  contributes    after  deducting  the    freight    and 

charges  (a).    Each  contributes  according  to  the  benefit 

he  derives,  and  therefore  if  one  derive  the  whole  benefit, 

he  shall  contribute  the  whola    And  as  to  this  being  a 

cbartexed  ship,  the  cases  of  WiUiams  v.  The  JLondoii  A> 

Mrtfm^(ft),    The  Racehorse  {f\  and  The  Progress  {d)f 

shew  that  fircight  due  under  a  charter-party  is  equally 

liable  to  contribute. 

Cur*  adv.  vult. 

Lord  Ellenborouoh  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  an  action  of  covenant  ibr  fireight  upon  a 
charter-party.  The  ship  was  chartered  to  Lima  and 
back*  at  2A  105.  per  ton,  register  measurement,  per 
calendar  month,  of  which  fireight  2500/.  was  to  be  paid 
on  her  clearing  outwards,  2500^.  at  the  end  of  12  ca- 
lendar months,  and  the  remainder,  three  months  afler 
her  bring  reported  at  the  custom-house  in  London  on 
her  return  from  her  said  voyage.  The  ship  sailed 
with  a  caigo  for  Litnaj  and  delivered  it  there  under 
the  direction  of  the  defendants,  where  she  took  on 
boaid  a  homeward  cargo  laden  entirely  by  the  de- 
fendants, of  which  she  delivered  part  at  Cadiz^  and  pro- 
ceeded with  the  rest  for  London.  The  two  sums  of 
2500/.  stipulated  by  the  charter-party  to  be  paid  at  the 

{a)  Molleyt  h,%.  c;6.  i;  x6^  (()  AntCf  Tol.i.  318. 

(c)  s  Al.  4im.  Git.  loi.  {J)  i£iw»jidm.CM.%%4. 

times 
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1 8 1  c.       times  above  mentioned  were  duly  paid,  and  the  remainder 
of  the  freight,,  which  was  to  be  paid  at  three  months  after 

Cox 

against        she  had  been  reported  at  the  custom-house  in  London 
(for  which  the  action  was  brought)  came  to  16,145/. 
135.  "jd.     In  the  course  of  the  homeward  voyage  the 
ship  was  captured  and  recaptured,  and  the  cargo  was  * 
sold  by  the  consent  of  the  parties  interested,  and  of  the 
salvors,  for  14,351/.  185.  2(/.,  and  the  ship  for  5491/* 
1 3^.  gd.   The  salvage  on  the  recapture  was  23 1 2/.  05.  6€L 
and  the  expenccs   of  establishing*  the   claim   to   ship 
and  cargo,    and  of  procuring  a  decree  of  restitutioa 
upon  salvage,  amounted  to  1347/-  75.  7^.     Of  these 
sums  the  ship  has  borne  the  proportion  which,  in  re- 
spect of  its  value  of  5491/.  135.  9«/.,  it  ought  to  bear 
in  that    salvage  and   those  expences;   and    the    de- 
fendants contend  that  the  residue,  which  is  228 1/.  4^.  i  orfl 
ought  to  be  borne  by  the  freight  which  is  payable  to  the 
plaintiffs;  and  in  as  much  as  they  the  defendants  have 
already  paid  that  sum  by  their  brokers  out  of  the  pro- 
ceeds of  the  cargo,  they  have  pleaded  a  set-off  in  respect 
of  that  sum  as  for  money  p^id  to  the  plaintiffs'   use. 
The  questions  therefore  for  the  consideration   of  the 
Court  are,  ist.  Whether  the  defendants,  in  respect  of 
their  goods,  arc  liable  to  any  and  what  contribution 
towards  these  sums  of  2312/.  os.  6d.  the  salvage  money, 
and  1347/.  7s.  7c/.  the  charges  of  obtaining  restitution: 
and,  2dly,  whether  the  plaintiff,  in  respect  of  their 
freight,  are  liable  to  any  and  what  contribution  to  the 
salvage  and  charges  above  mentioned.    And,  as  to  the 
first  question,  we  are  of  opinion  that  the  defendants  are 
not  liable  to  any  contribution  towards  the  sum    of 
2312/.  05.  6d.  the  salvage,  in  respect  of  their  goods, 

but 
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but  that  charge  must  be  borne  wholly  by  the  plaintiffs,  18 15. 

the  owners  of  the  ship,  and  persons  entitled  to  freight :  ■"—" 

and,    ^d)y,  on  the  other  hand,  that  the  plaintiffs  are  not  ngainst 


liable,  farther  than  they  have  already  contributed,  to- 
wards the  sum  of  1347/.  7'5.  ye/.,  the  charges  of  esta- 
blishing the  claim  to  ship  and  cargo,  and  of  procuring 
a  decree  of  restitution.  That  freight  is  liable,  in  some 
cases  at  least,  upon  a  chartered  ship,  to  contribute  to 
salvage,  was  adjudged  without  difficulty,  and  almost 
without  resistance,  in  the  case  of  the  Bxicehorse^ 
3  Sab.  1 01.;  and  that  it  is  liable  to  contribute  to 
general  average,  which  in  this  respect  is  aiialogous  to 
the  case  of  salvage,  was  decided  by  this  Court  in 
*^^illiams  V.  London  Assurance  Comjpiny^  i  M.SaS,  318. 
*ne  principle  upon  which  freight  is  to  contribute  in 
^^  case  of  general  .average  is,  that  it  was  one  of  the 
«ings  in  hazard  at  the  time  when  that  sacrifice  which 
-'^'^^^Uced  the  general  average  was  made,  and  the  prin- 
.  'P*^  Upon  which  it  contributes  in  the  case  of  salvage 

»     ^ha.t  but  for  the  recapture,  for  which  the  salvage 

is    1^ 

*^^>c3,  it  would  have  been  lost.     Salvage  is  a  com- 

^     ^'^tion  to  the  salvors,  not  merely  for  the  restitution 

Ox     «  1-^ 

^  *^^>  property  which  has  been  made  by  them  to  the 
^^^  owners,  (for  that  is  properly  an  act  of  mere 
*^Cie^  on  their  part,)  but  for  the  risque  and  hazard  in- 


^^^^1  by  them,  and  for  the  beneficial  service  they  have 

^^^:ired  the  former  owners  in  rescuing  that  property 

^^^     the  danger  in  which  it  was  involved,  and  the  per- 

"^o  contribute  to  that  salvage  are  the  persona  who 

*^^3  have  bonie  the  loss  had  there  been  no  such  res- 
cues 
^     ^       5uid  who  of  course  reap  the  benefit  of  that  rescue. 

^orm  a  judgment  who  would  have  borne  the  loss, 

16  had 
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i8i  j.  had  there  been  no  rescue»  and  to  whom  the  rescue  was 

"  beneficial,  we  must  look  to  the  interest  which  each  partv 

Cox  .  ^      ' 

oinst  had.     The  plaintiffs  had  an  interest  in  the  hull  of  the 


M 


AT. 


ship,  as  ship  owners,  to  the  extent  of  the  value  of  the 
ship,  and  they  had  also  an  interest  in  the  arrival  of  the 
ship  at  London  to  the  extent  of  the  freight,  which 
would  become  due  to  them  in  that  event,  which  was 
1 6, 145/.  135.  ^d,9  and  the  defendants  were  interested  in 
the  goods  to  the  amount  14,351/.  i8f.  2d.;  but  as  the 
ship's  arrival  would  subject  them  to  the  payment  of  the 
16,145/.  135.  ^d.f  the  loss  by  the  capture  would  have 
been  on  the  whole  a  beneficial  event  to  them,  and  they 
of  course  derived  no  advantage,  but  on  the  contrary  re- 
ceive a  prejudice  by  the  event  of  the  rescue.  The  sal- 
vage therefore,  though  computed  upon  ship  and  cargo, 
ought  to  be  borne  wholly  by  ship  and  freight,  which  is 
to  be  received   by  the  ship  owners,    and  the  cargo 

ought  to  contribute  nothing.  It  is  very  true  that  by 
this  means  the  fireight  is  made  to  bear  that  salvage, 
which  was  paid  to  the  recaptors  in  respect  of  the  cargo 
saved,  and  the  ship  owner  has  a  much  higher  salvage  to 
pay  than  would  have  been  the  case  had  the  ship  return- 
ed in  ballast ;  but  as  it  was  in  the  contemplation  of  all 
parties  that  the  ship  was  to  come  homejoaded,  the 
ship  owners  have  no  right  to  complain  of  any 
consequence  which  results  from  what  was  so  con- 
templated; and  if  the  plaintifis  are  alone  benefited 
by  the  re-capture,  they  must  bear  the  whole  amount 
of  the  salvage^  whatever  that  may  be.  Thqr  must 
therefore  bear  the  whole  of  the  sum  2312/.  os.  6d. 
With  regard  to  the  other  sum  of  1347/.  js.  ^d.J  that 
stands  upon  a  perfectly  different  footing.     That  was 

paid 
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paid  in  order  to  obtain  restitutioii,  and  though  the        1815* 
were  interested  for  themselves  in  obtaining 


restitutioa  of  the  ship»  it  was  wholly  indifferent  to  them         ^amt 


whether  restitution  was  ever  made  of  the  cargo.  Their 
freight  would  have  been,  under  the  terms  of  this  char« 
ter-par^,  by  which  it  h  {Mtyable  per  ton  per  month,  the 
same  whether  the  cargo  had  been  restored  or  not.  Soas 
die  ship  arrived  and  was  rq)oited  at  the  custom-house  in 
Lfmdan  their  freight  would  become  due.  Hie  defend- 
ants therefore  alone  were  the  persons  interejsted  in 
obtaining  restitutioa  of  the  carga  If  they  had  not  ob- 
tamed  it,  still  on  the  ship's  arrival  they  would  have 
become  liable  to  pay  the  stipulated  rate  of  freight  As 
the  restitution  of  the  cargo  therefore  was  for  their  bene- 
fit alone^  and  afibrded  them  a  fund  pro  tanto  where- 
with to  pay  the  stipulated  freight,  they  alone  mudt 
bear  the  expence  of  obtaining  the  restitution.  That 
proportion  therefore  of  the  13472.  7s.  ^d.  which  is 
referable  to  the  cargo»  and  which  is  agteed  to  be  ad« 
justed  out  of  court,  must  be  borne  by  them,  and  for  that 
lum,  when  ascertained,  a  verdict  must  be  entered  for 
the  plaintifis. 


Mat. 
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1815, 


Saturday^ 
May  6th. 

Where  b  copy- 
hold tenant  was 
forbid  by  the 
lord  to  cnt  un- 
derwood upon 
the  copyhold 
without  the 
lord's  licencCy 
the  Court 
granted  a  man- 
oamus  to  the 
lord  to  permit 
him  to  inspect 
the  coart*roUs 
so  far  u  related 
to  the  cutting 
of  underwood, 
after  applica- 
tion to  and 
refusal  by  the 
lordf  although 
there  was  not 
any  suit  de- 
pending. 


The  Kino  against  Toweb. 

'J^HE  Earl  of  5^.  Fineeni^  being  seised  in  right  of  hit 
wife,  according  to  the  custom  of  the  manor  of 
'SoidhseaUL  in  Essex^  of  certain  acres  of  woodland, 
holden  of  the  manor  by  copy  of  court-roily  of  which 
manor  the  defendant  was  lord,  gave  directions  to  fdl 
the  underwood  and  bushes  thereon,  but  no  sooner  had 
the  persons  employed  by  him  to  fell  the  same  begun 
the  work,  than  they  were  prevented  by  the  defendant^ 
who  forbad  their  doing  it,  insisting  that  it  was  necessary 
to  i^ply  to  him  first  for  a  licence.  And  the  earl  being 
desirous  of  inspecting  the  court-rolls  in  order  to  dis- 
cover if  there  existed  any  custom  within  the  manor 
authorizing  the  lord's  claim,  applied  to  him  for  leave  to 
inspect,  but  was  refused..  Whereupon  he  moved  the 
Court  for  a  mandamus  to  the  defendant  to  permit  him 
to  inspect  the  court-roUs  of  the  manor,  so  fiur  as  related 
to  the  cutting  of  underwood  within  the  manor,  and  to 
take  copies  of  them. 


Manyatf  who  shewed  cause,  resisted  the  rul^  upon 
the  ground  that  this  was  not  a  matter  which  concerned 
the  title  to  the  estate,  nor  was  there  any  suit  depending. 
And  he  cited  Bex  v.  AUgood.  (a) 

But  per  Lord  Ellenborough  C.  J.  The  copyhold 
tenant  claims  a  right  to  the  underwood,  against  which 
the  lord  sets  up  a  counter-right,  and  the  lord  has  the 
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custody  of  the  muniments  which  contain  the  evidence  1815* 
of  the  manorial  rights.  And  shall  h^  who  is  a  trustee  "— - 
and  guardian  of  the  evidence  of  the  tenants'  rights,  jgattm 
lock  it  up  from  them,  and  in  a  matter  too  where  his 
own  interest  is  in  question?  I  do  not  see  upon  what 
principle  of  justice  that  is  to  be  done.  Nor  does  the 
Court  require^  before  it  interposes  by  mandamus,  that 
there  must  be  a  suit  depending;  it  would  be  extremely 
hard  if  it  did,  for  then  the  tenant  would  be  obliged  to 
commence  an  action  blindfold,  with  an  uncertainty  of 
what  his  rights  might  be.  Tlie  claim  of  the  tenant  is 
only  to  inspect  quoad  the  particular  object,  and  that 
seems  to  me  to  be  clear.  Tlierefore  diis  mandamus 
ought  to  go. 

Le  Blanc  J.  The  mandamus  is  not  to  inspect  the 
court-rolls  generally,  but  only  as  &r  as  respects  the  cut- 
ting of  widerwood 

Batlet  J.  referred  to  Bex  .  ▼.  Lucas  (a),  where  a 
mandamus  to  inspect  court-rolls  was  granted,  yei  thera 
was  not  any  suit  depending  at  the  time. 

Per  Curiamj  Rule  absolute^ 

Holroyd  was  in  support  of  the  rule. 


(0)  xo£Mr»s3j. 


Ma 
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^J^^i^y^  The  Kino  against  Marsden. 

May  6  th.  ^ 

In  ftfl  indict-       HP  HE  defendant  Was  convicted  at  the  last  Essex  assist 

ment  for  it  libel      •A 

AgaiDst  ^.&,  upon  ^n  indictment  for  a  libel,  to  which  he  pleaded 

Tege  thft  the  *  ^^^  guilty*     The  indictment  charged,  that  the  defend* 

li!h?/ k '<«''«/ '  ant  beii^  an  evil-di:^obed  person,  and  tmlawftilly  and 

vfT^^h^  malicioasly  devising  and  intending  to  de&me  uid  vilify 

that  such  omis-  the  charfiictcfr  and  repckation  of  W.  S.,  he  the  said  fV.  S. 

'4100  was  not 

supplied  by  its  having  bdei  a  little  before  the  time  of  committing  the 
inThe^intfo-  oflfence  mayor  fii  Colchester^  and  being  then  and  at  die 
«  Ui^t^hHi-  **"**  ^  committing  the  <^ence  a  justice  of  the  peace 
fcndant  intend-  foj.  the  borouf  h,  and  to  cause  it  to  be  believed  that 

edtovilify  ^  ' 

W.S.,  hchaving    W.S*9B  such  mayor  had  practised  gross  corruption,  and 

been  mayor  of,    _  ..         *.  •  •    / 1  .01.  % 

&c,  md  to  been  gtiilty  of  great  abuse  m  the  exercise  of  his  several 
idiieYedthatas  '<^ce8  of  mayor  and  justioe,  in  relation  to  granting  a 
had  nStSed  *  liccnce  to  one  J.  L.  to  retail  ale  or  beer  at  a  public 
corruption,  and   house  known  by  the  siirn  of  the  Blue  Posts  within  the 

been  guilty  of  ^  ° 

abuse,  in  respect  borough,  and  that  W.  &  had  been  guilty  <£  peijuty^ 

ikcnce  to  one  <nid  to  bring  hhu  into  greftt  scandal,  infamy,  and  dis- 

beet/'^c?  and  gi't^cCf  unlawfully  and  maficiously  printed  and  published, 

the inu*r"*^and**  ^^^  caused  and  procured  to  be  printed  and  published« 

'''^^^t^ftf '  a  certain  scandalous  and  defematory  libel,  intided,  &c 

W»  S.  *  acc* ;  al» 

though  the  in-  It  then  set  forth  several  parts  of  the  libel,  stating  it  to 
edithe  different  be  iu  the  form  of  a  speech  supposed  to  have  been  made 

partsof  the  libel  ,  ,  .  ^»  r  i_  1. 

to  fy.  S.,  and  to  at  some  borough  sessions,  or  meeUng  of  borough  ma- 
^e^raming'  gistrates,  by  a  fictitious  character  called  Excise,  who  is 
the  Dcencc.        supposed  to  lay  befcnre  diem  a  case  of  gross  corruption 

sanctioned  by  the  mace^  (innuendo  the  said  fV<,S.Bs  such 
mayor  as  aforesaid,)  accusing  Sloe-juice,  (innuendo 
the  said  W.S.)  a  vender  of  gin,  of  offering  to  Lawless^ 
(innuendo  the  said  J^  L,)  a  licence  (innuendo  a  licence 

for 


hUuAdllu%. 
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tor  the  said  J.L.  t^  retail  ale  or  beer)  upon  conditioa  l^^S' 
that  ^  tool^  his  liquors  of  him,  and  of  roc^iving  aa  **— 
ord^  for  the  liquors  ere  he  granted  the  sign  (ianuondo  .  ^ahst 
a  licence  to  seU  al^  or  beer)  as  uSareu^^,  which  sign  was. 
the  Blue  PosUf  &c.  And  so  it  conf  luded^  To  th^ 
great  scandal,  injurji  and  djj^grace  of  him  the  saicjj 
W.Sk^  in,  contempt  of  our  Lord  the  |Qn^  8^  w4 
omtra  pacem»  And  in  the  introductory  p^  of  thft 
second  count  it  charged,  th$t  the  d^endjint  iotending^ 
to  de&me  W.  <&,  li^eing  then  a  ju^tice^  &c«  and  a  dealer 
in  wine  and  spirits,  and  to  cause  it  to  be  believed  that 
f¥.  S.  had  been  guilty  of  corruption  as  such  justice^  and 
had  granted  a  licence  for  the  retailing  of  ale  aiiA  beer 
to  the  keeper  of  the  inn  called  the  Blue  Fasts,  in  con*^ 
sideration  of  the  keeper  of  such  house  having  given  to 
H^  &  in  the  way  of  his  trade,  as  such  dealer  in  wine 
and  spirits,  an  order  for  certain  gin  and  wine^  and  t<> 
bring  him  into  disgrace^  &c. ;  and  so  it  proceeded  and 
concluded  as  in  the  first  count,  setting  out  a  sinaller 
portion  of  the  libeL 

And  it  was  moved  on  a  former  day  by  Best  Seijt,  in 
arrest  of  judgment,  that  the  indictment  did  not  allege 
that  the  defendant  published  the  libel  ^'  of  and  concernp- 
ing  W.  S. ;''  and  though  the  indictment  sets  forth  the 
libel  with  innuendos  applying  it  to  JV.  £.,  yet  that  will 
not  supply  the  want  of  this  introductory  averment,  that 
he  published  it  ^^  qfand  concerning.**  And  for  this  cause 
judgment  was  arrested  in  Bea  y.  Alderton  (a),  yet  in. 
that  case  as  well  as  in  this  the  information  contained 
innuendos,  and  also  all^;ed  in  the  inducement  that  the 
defendant  intended  to  asperse  the  justices.    And  as  the 

M  Stgitr,  aSa    S.  C*  dtcd  by  Ik  Grey  C.  J.^g^nv^.  68d. 

M  3  pab- 
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l8ij.  publlclttion  alotie  without  the  unlawfbl  intention  woidd 
— —  not  be  criminal,  it  is  reasonaUe  to  require  that  the  in- 
lainst  dictment  should  plainly  connect  the  intention  #ith  the 
publication ;  for  the  innuendos  will  not  do  it,  the  office 
6f  an  innuendo  not  being  to  connect  the  sereral  parts 
of  an  indictment,  but  only  to  designate  a  person  who 
has  been  named  in  certain  before,  and  in  efiect  it  stands 
in  place  of  '<  praedictus,"  but  ^cannot  make  a  person 
certain  who  was  uncertain  before  (a).  Nor  is  it  sufficient 
to  say  that  it  is  apparent  by  the  tenor  that  the  libel 
concerns  fV.  5.,  &r  in  Johnson  y.  Aylmer  {b)  the  words 
spoken  appeared  clearly  to  have  been  spoken  of  the 
plaintiff^  for  he  was  named  by  his  name,  Jeremy  Johnson^ 
yet  because  they  were  not  alleged  to  be  spoken  of  him, 
but  only  by  innuendo,  judgment  was  arrested.  So  in 
txnsfield  v.  Bancroft  (e;)  judgment  was  arrested  for  the 
Very  cause  now  alleged. 

Marryat  and  "Knox  shewed  cause,  and  admitting  that 
a  deviation  from  established  forms  was  not  to  be  encou- 
raged, yet  thqr  said  this  being  a  technical  objection,  if 
the  Court,  notwithstanding  the  omission  of  the  words 
<^  of  and  concerning,*'  could  see  from  the  whole  record 
that  the  publication  was  necessarily  a  publication  of 
and  concerning  W.  &,  they  would  be  inclined  to  give 
k  effect  For  these  words  are  not  in  themselves  00 
essential  that  nothing  can  dispense  with  them,  as  appears 
from  the  old  entries,  where  *^  xjersm  eundenC*  is  some- 
times' used  instead  oi  ^^  de  ei  cancemen^^  Now  taking 
the  prefatoxy  part  and  the  conclusion  of  this  indict- 
ment together,  it  is  alleged  that  the  defendant  intend^ 

(/f)  ^Rep.xi.h  M  Cro:yae,iti.-  (c)  5/*-. 934. 
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ing  to  drfamt  W.  S.  printed  and  published  the  libel  to 
tke  disgrace  and  ifijury  qfW.  S. ;  or  if  the  allq^ation 
which  charges  the  defendant  with  publishing  be  trans-        against  ^ 

■  « 

posed  so  as  to  make  it  precede  the  words  <<  to  cause  it 
to  be  beliered  that  ff^  S.  as  such  mayor  had  practised 
oormptioD/'  &c.  then  an  all^ation  will  not  be  wanting^ 
that  the  publication  was  aimed  against  fV.  & ;  and  the 
innuendos  will  explain  the  words  which  point  to  fV.  S. 
who  has  before  been  named,  individually,  or  in  his 
office  of  mayor,  or  as  granting  a  licence^  /dl  of  which 
have  been  mentioned  before.    That  an  indictment  may 
be  construed  according  to  the  sense  which  the  whole  will 
bear,  without  record  to  the  particular  position  of  its 
parts,  appears  from  Rexy.  PhUipps  (a),  where  the  in* 
dictment  was  sustained  by  reference  to  the  introductory 
part ;  and  although  an  innuendo  shall  not  supply  any 
thing,  as  in  slander  for  speaking   these  words,  **  he 
burnt  my  bam,"  innuendo  '<  my  bam  full  of  com,"  the 
innuendo  shall  not  help  the  matter  (A),  yet  the  nature 
of  an  innuendo  is  to  explain  doubtful  words  where  there 
is  matter  sufficient  in  the  indictment  to  maintain  it. 
And  here  it  is  used  to  explain  words,  by  way  of  refer-* 
ence  only,  and  in  the  nature  of  praefatns.     But  admitting 
that  for  want  of  these  words  of  and  concerning^  the  in- 
dictmost  does  not  sufficiently  designate  fF.  &  to  be  the 
person  against  whom  the  libel  was  directed,  yet  it  is 
well  Plough  without  it,*  because  if  a  man  intending  to 
vilify  W.  S.  publish  a  libel  to  the  injury  of  W.  S.  he  is 
indictable  for  it,  though  he  do  not  publish  it  otW.S. 
but  of  some  other  person ;  and  therefore  to  publish  a 
libel  on  the  memoiy  of  the  dead^  with  intent  to  injure 

U)  6  £4atf47^  (I)  r#/v.  %u 

' '--  ^  and 
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1815.       wd  to  tbe  injtuy  of  the  Uvinff,  is  indictable  {a\    And 

-  fs  to  Johnson  v.  Jb/bner  and  l/nofidd  y.  Bancn^  they 

^iBiu/        vere  actions  for  a  civil  injury,  and  it  does  not  appeas 

^^^'     die  counts  contained  any  introductory  matter  to  help 

the  want  of  its  being  alleged  ttiat  the  words  were 

spoken  of  the  plainti£ 

Lord  ELLENBonouGH  C.  J.    If  by  inevitable  con- 
struction it  appeared  that  no  other  person  could  be 
intended  but  W.  S.y  I  should  have  been  inclined  to 
V  sustain  this  indictmenti  but  I  cannot  say  that  it  doea 

so  appear.  And  undoubtedly  it  is  advisable  in  most 
cases,  and  especially  in  indictments,  ^jbo  adhere  to  old 
forms,  even  if  it  were  only  for  the  sake  of  uniformity 
of  proceeding.  In  this  instance  I  dare  say  the  omission 
has  been  through  a  mistake,  and  if  I  could  find  any 
words  of  equivalent  import  I  should  be  unwlUiDg  to 
arrest  the  judgment.  But  the  words  <^  of  and  con- 
cerning^' are  very  material  words,  the  importance  of 
which  has  been  pronounced  by  a  court  of  the  highest 
resort  (i).  There  may  perhaps  be  words  of  equivalent 
import,  but  I  should  not  advise  them,  I  should  say 
rather  that  the  via  trita  is  the  safest.  We  find  in  the 
instance  of  a  civil  action  that  judgment  was  arrested  for 
iprant  of  tb^m,  and  I  cannot  see  any  material  di&rence 
in  this  respect  between  an  action  and  an  indictment;  in 
^Ui  it  ii^required  that  there  be  certainty^  and  if  there 
IE  apy  diftrmGe  it  surely  cannot  be  in  fiivour  of  a  less 
degree  of  certain^  in  an  indictment  than  in  an  action. 
And  berp  Bexi  v.  AUertan  is  a  strong  authority,  not 
in^ttd  as  it  is  reporjEed  in  8ayer,  but  as  it  appears' 

(a)  J?M  y.  ^<(pi^|  4  7-  i2L  ia6.    Mtti  ▼.  Onithliy^  jft.  129. 
(1)  See  itor  ▼•  Hnm^  Ctrmj.  68s* 
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upon  Tarring  to  the  informatioti;  hr  the  infomadon        i8i;. 

contained  a  pre&tory  aUegation  that  the  defendant  in-  ""■ 

tended  to  aqpene  the  justices  ot&gffbH^  and  to  repreaent         i^ana  ' 

them  as  unfit  to  dispose  of  the  money  intrasted  to  them 

by  law,  ftc  and  then  it  chai^ged  that  he  did  ^dr  thai 

purjHfte  write  aftd  publish  the  libd;  so  that  it  seems 

to  have  contained  erery  thing  except  Ae  very  wotd's 

<<  ^  and  concerning!*      Now  this    indictment    has 

neither  the  words  themselves,  nor  any  w<»d8  of  the 

like   import ;    and  in  the  absence  of  any  sud),   or 

any  aIlq[;ation  that  W.  &  was  either  a  seller  of  doe* 

juices    or  that  sloe^uice  is  a  supposed  ingredient  in 

winea  cm  (^  what  is  there  to  connect  W*  S.  with  that 

name  ?  I  cannot  find  any  words  which  necessarily  fix 

this  to  be  a  libdi  on    JV.  S.  to  the  exclusion  of  all 

odiers. 

Le  Blanc  J.  Lord  C.  J.  De  Gt^ty^  who  cites  Bex  v. 
AldertonjWBs  of  counsel  in  it  with  Sei^U  Primes  and  settled 
the  information.  According  to  a  note  of  that  case,  the 
Chief  Justice  (a],  after  the  argument,  desired  to  have  a 
copy  of  the  information  before  the  Court  gave  judgment. 

Batley  J.  The  ofiice  of  an  innuendo  is  merely 
explanatory;  therefore  the  indictment  ought  by  pre- 
vious matter  to  shew  something  to  connect  the  party 
libelled  with  the  libellous  matter,  as  by  the  words  "  of 
and  concerning."  Here  I  find  nothing  to  connect 
JF.  5.  with  the  name  of  Stoe-jtUce^  his  being  a  vintner 
does  not  necessarily  do  so,  and  it  is  not  alleged  that 
vintners  are  supposed  to  have  or  use  sloe-juice.  The 
exception  is  a  very  strict  one,  but  still  it  is  consonant 

with 
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with  the  authorities.    If  the  indictment  had  contained 
clear  words  of  reference^  or  words  of  equivalent  im- 
i^ainsi        poTt,  I  should  have  been  inclined  to  uphold  it. 

MAftSOBN. 

Dampier  J.  The^  report  of  Bex.  r.  Jlderion  in 
Sayer  is  likely  enough  to  mislead  the'^teader,  but  as  it 
is  stated  by  De  Grey  C.  J.,  who  had  been  of  counsel  in 
it,  in  Bex  v.  Home  (a)  it  appears  that  the  information 
lia\ing  omitted  the  words  ^*  of  and  concerning  the 
justices,"  in  the  introductory  part,  the  omission  was 
held  fataL  And  the  reasoning  of  the  learned  judge 
from  that  case  was,  that  the  words  '*  of  and  concern* 
ing^'  are  a  sufficient  introduction  of  new  matter.  Sup- 
posing the  allegations  in  this  indictment  could  be 
transposed  as  mentioned,  still  it  would  be  met  by  the 
authority  of  Bex  v.  Aldertonj  because  there  it  was 
alleged  "  that  he  did^or  thai  purpose  publish  the  libet," 
yet  it  was  held  insufficient. 

Rule  absolute,  {b) 

Best  Seijt  and  Gtirnqf  were  to  have  aifjued  for  the 
rule. 

{a)  C0iv^.686.  {h)  See  Hawkei  t.  Havkejf,  8  East,  4^7* 
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1815. 

Harris  against  Llotd.  j!f  "1^ 

TTTTLEDALE  shewed  cause  against  a  rale  for  en-  a  suggestion 
tering  a  suggestion  that  the  plaintiff  recovered  less  terecTuDder'^* 
than  40s.  &c.  under  stat.  23  G.  2.  c.  33,  s.  10.  in  order  ^'V:*.^  ^*  *• 

^  J  jj  7  c.  33. 10  order 

to  entitle  the  Defendant  to  doable  costs.     He  objected  ^^  ^^^^^^  <h« 

"^  defendmt  to 

that  the  act  applied  only  to  cases  where  there  has  been  donble  cosu, 
a  trial,  and  not  to  the  case  of  judgment  by  de&ult  and  by^e^afumd 
writ  of  inquiry ;  which  was  the  present  case.  buro^^ly"3hcre 

there  has  been 
a  trial. 

And  The  Ccwi  agreeing  to  that,  the 

Rule  was  discharged. 

Espinasse  was  for  the  rule. 
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Court  of  KING'S  BENCH, 


IN 


Trinity  Term, 


In  th*  FAf-^llk  Yetal  of  &•  Rag»  of  Obome  HI. 


.*M    *■ 


Beardmore  and  Others  against  Phillips*      FndM^ 

ryVfE  of  file  Ml  iii  Ait'  aMt,  wHa  was  a  hou^  Bail  allowcdta 
hiepef,  ym^Osmau^  ymi^  in  aspect  of  pro-  '^o^p'X. 

hettfle  at  Oihfaliar.  x  »sh  and  partly 

of  a  freehold 
house  at  Ci^ 

Thk  was  idlowed  by  DAMPtisft  J.  (tlti6  duly  jaSge  in  ^^^' 
eouit)  upon  die  authority  of  ChrisHe  v.  FitteuL  {a) 


(«)  a  ^i^  JL  1313. 
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May  30th. 

Ill  order  to  ob- 
tain leaTCto 
enter  up  judg- 
ment on  an  old 
wamnt  of  at- 
torney, it  most 
be  fworoi  that 
the  defendant 
was  alive  on  a 
day  in  full 
term;  the 
essoign  day  is 
not  suffidenlt. 


Eyles  against  Warren. 

^ASELEE  moved  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  upon  an  affidavit  that  the 
defendant  was  ^  alive  on  theessoign  ^ay'of  the  term* 
H^  admitted  that  the  practice  used  to  be  to  require  an 
affidavit  that  the  party  was  alive  on  some  day  in  full 
term,  but  he  vouched  a  case  in  the  last  term  where  this 
motion  had  been  granted  upon  a  similar  affidavit  to  the 
present,  upon  the  authority  of  a  case  referred  to  in  a 
note  to  Tidd's  Pract,  4th  edit  4^0*,  that  on  the  esscMgn 
day  was  sufficieiit. 


G.  Marriott  (amic.  cur.}  acknowledged  having  ob- 
tained the  rule  mentioned ;  but  said  that  he  had  since 
discovered  that  the  case  referred  to  in  the  note  to 
Tidd*s  Pract.  4th  edit.,  did  not  ma^e  good  the  con- 
clusion drawn  from  it,  and  that  the  note  was  altogether 
omitted  in  the  5tli  edit     And  so  leave  was  refused 
in  this  case,   {Le  Blanc  J,  be^ig,  the  only  judge  in 
Court,)  but  he  afterwiards  mentioned  the  <;ase  when  the 
Court  was  Aili,  and  th|3n  said,  it  was  proper  that  the 
rule  should  be  understood  as  applying  universally  fi)r 
the  governing  the  practice  of  the  Court  in  future. 
That  as  all  judgments  in  actions  by  bill  relate  to  the  first 
day  in  full  tam,  the  Court  were  of  opinion  that  the  de- 
fendant must  be  sworn  to  be  alive  either  on  the  first 
or  upon  some  day  in  full  term. 
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Cottle  against  Elizabeth  Aldrich,  Executrix  ^J'^''^^^^^^ 
of  C.  Aldrich,  deceased. 

A  SSUMPSIT.for  work  and  labour  done  for  the  testa-  Although  a 

XJk.  ■%         "t  -nt  .        pewon  cannot 

tor,  and  on  the  money  coants.  Pleas,  non  assumpsit,  be  charged  as 

and  ne  unques  executrix*   At  the  trial  before  Le  Blanc  J.  ton  while  he 

at  the  London  sittings  after  last  term  the  case  was  thus :  J^weTof  attor- 

C.  Aldrich  the  testator  was  a  tradesman  in  London^  "!y»  ^^^  *^- 

'     him  by  one  of 

and  died  having  appointed  JI  Aldrich,  J.  Taylor^  and   *cif«r«»  cxecu- 

tors  who  has 

J.Denton  hi»  executors,   of  whom  J.  Aldrick  alone  proved  the  will, 

proved  the  will,  but  a  power  was  reserved  to  thef  others  tinue  to  act ' 

to  come  in.    J.  Jldrich  being  resident  at  a  distance  o?!u!h\xe^ 

from  London  granted  a  power  of  attorney  to  Denton  ^,k^V^*j'"*^  ^^. 

and  the  Defendant  (who  was  the  sister  of  himself  and  c"^^'  ^^  ^" 

tort*  though  he 

the  deceased)  to  act  for  him ;  and  she  continued  the  act  under  the 
business,  and  acted  in  the  administration  of  the  de-  ther  of  the  exc- 
ceased's  effects,  liider  this  power,  for  some  time,  and  ^\%'roTci 
until  the  death  of  J.  Jldrich.  J.  Aldrich  died  leaving  the 
defendant  and  two  others  his  executors,  who  proved  the 
will,  and  the  defendant  still  continued,  after  J.  AldricV% 
death,  to  act  in  the  administration  of  C.  Aldrich  (the 
first  testator's)  efiects,  consulting  with  and  acting  under 
the  advice  of  Denton.  It  appeared,  however,  that  she 
proved,  under  a  commission  of  bankruptcy,  a  debt  due 
to  the  estate  of  C.  Aldrich,  making  her  claim  as  executrix 
of  J.  Aldrich,  who  was  executor  of  C.  Aldrich.  And 
upon  this  case  it  was  objected  for  &e  defendant  that 
she  was  not  chargeable  as  executrix  of  C.  A.,  she  hav- 
ing during  the  life  of  <7.  A.,  who  was  executor  of  C.  A., 
acted  under  a  power  of  attorney  from  him,  and  after 
his  decease,  with  the  assent  and  as  agent  of  Denton 

N  a  another 


A^MUCH. 


A^6  CASES  IN  TRINITY  TERM 

1 8i  5.        another  executor  of  C  A.  The  jury  were  directed  to  coil- 
'  sider  upon  the  evidence,  whether  after  the  death  of  Jl  A^ 

agaittsi  the  defendant  voluntarily  interfered  as  executor  of  C  A» 
without  authority,  or  acted  merely  as  an  agents  And 
the  jury  found  a  verdict  fer  the  plaintiffs 

And  now  Park  moved  ibr  a  new  trial>  fin*,  firsty  he 
said,  the  law  did  not  transmit  the  executorship  of  C  A^ 
to  the  defendant,  by  reason  that  she  was  exieeutnx  of 
J.  A.  who  was  executor  to  C  A^  because  Taylor  and 
Denton  were  joint  executors  with  X  A»,  and  survived, 
and  to  them  the  sole  right  of  executorship  to  C  A. 
accrued  by  survivorship,  though  they  never  cancurred 
in  proving  the  will,  not  acted  as  executors*    And  ke 
cited  House  and  Dcmms  v.  Lord  Peirt  (a),  to  that  eflRect. 
Secondly,  He  said  that  as  the  defendant  acted  under 
the  advice  of  Deniouy  she  could  not  be  liable  as  executrix 
de  son  tort;  for  Denioji  being  lawful  executor,  waa 
competent  to  act  himself  before  probate^  and  migfat 
also  before  probate  authorize  the  defendant  to  act ;  and 
lie  who  having  authority  to  act  in  any  matter,  eonsolts 
with  and  advises  another  %o  act  therein,  does  for  this 
purpose  autboriae  him  to  act     And  so  the  jury  were 
mistaken  in  siqiposing  that  though  the  defendant  acted 
under  the  advice  oiDenion^  she  was  nevertheless  liable 
aa  egoeeutrix  of  her  own  wrong,  for  a  person  cannot  be 
caieentiix  ef  bar  own  wrcnig  who  aets  under  a  rigfatfbl 
txecutor.    And  aa  to  the  defendant's  proving  a  debt 
under  tide  comnasskMS  aa  representing  C.A^  it  is  toa 
^  KUttch  to  fix  her  upen  that  aceount  k^  executrix.. 


(a)  SaOuzt^. 


Lord 
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Lord  Ellenborough  C.  J.     Admitting  that  Denton        1815. 
Was  rightful  executor,  yet  if  tlie  defendant  interfered  ' 

in  an  assumed  ehoracter  o^  executrix,  and  if  never  r;^r»M; 
being  executrix  she  acted  as  such,  and  made  claim  in 
that  character,  may  she  not  be  charged  as  executrix 
de  son  tort  ?  It  is  tnAy  said  that  she  was  not  executrix 
of  CL  ^.  as  being  executrix  of  J.  A,,  because  there  were 
other  executors  of  C  A.  sumving,  but  the  question  is^ 
has  Ae  acted  as  sneb^  We  are  not  called  upon  to  sn^ 
what  might  be  the  eflfect  of  Denton*%  making  probate^ 
and  confirming  all  the  acts  which  she  has  done^  but 
as  the  case  stands  at  present  she  is  clothed  with  no 
right  herself  nor  derives  any  from  odiers  who  might 
have  assumed  it. 

Le  Blanc  J.  It  is  clear  that  Denton  was  the  legal 
representative  of  C  A.  upon  the  death  of  J.  A.  and 
might  have  clothed  himself  with  a  perfect  title.  During 
the  life  of  J.  A.  inasmuch  as  the  defendant  was  acting 
under  a  power  of  attorney  from  him,  her  acts  were 
referable  to  his  right;  but  by  the  death  of  J.  A.  her 
authority  was  determined.  Denton  might  then  have 
come  in  and  proved,  or  without  proving  might  have 
taken  the  efiects  and  acted  as  executor ;  but  he  did  not 
do  so.  It  was  contended  at  the  trial  that  upcm  the 
^evidence  it  was  to  be  taken  that  the  defendant  was 
acting  as  agent  for  Denton^  but  I  thought  it  a  strong 
piece  of  evidence  against  such  a  conclusion,  when  it 
was  proved  that  she  came  under  a  diilerent  character 
to  claim  a  debt  as  executrix  to  J,  A,  who  was  executor 
to  C  A»  That  coupled  with  the  rest  of  the  evidbnce 
shewed  that  she  was  not  acting  merely  as  the  agent  of 
Denton, 

Per  Curiam,  Rule  refused. 

N3 
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'fucidaj,  Dq^    qj,  j[je  several  Demises  of  Hutchinson 

May  30lh.  ' 

and  Others  against  Prcstwidge. 

A,,  B.,  c.te-  T  N  ejectment  for  two  undivided  third  parts  of  a  mes- 

jnoii'in  tail,  i.  susge  and  lands  in  the  parish  of  AyreUmj  which  was 

indcl'and  their  tried  before  Thomson  B-  at  the  Dcrlyshire  Summer  as- 

d^^^A^d  ^^"t""'  si*^  ^813,  there  was  a  verdict  for  the  plaintiff  upon  a 

and  all  hit  ^g;^  stated,  which  in  substance  was  thb: 

csute  and  in-  .      -■    .      i«  *•    1  .  •■ 

terest  therein,  Froncis  Stocy  bcuig  scised  ui  fee  of  the  said  mes- 
their  hein  and  *  suage  and  lands  by  indenture  3d  September  1714,  be- 
'^rnVLcn,  tween  himself  and  his  wife  of  the  ist  part,  Thomas 

Ttt^lX^'  ^'^^  ^^  *®  ^^»  ^^  rA(wnas  and  Am  Gilb^,  son 
use  9f  them,  their  ^qj  daughter  of  the  said  Thomas  Gilbert^  and  grandson 

heirs  and  assigns,  °  it-nr 

aad  ^.  cove-  and  grand-daughter  of  the  said  Francis  and  his  wife^  of 

and  c.rt*heir  the  3d  part,  covenanted  for  himself  and  wife  to  levy  a 

lrns*that*he  ^®  i^^^  ^  ^^  ^^  accordingly  levied)  to  the  uses 

his  heirs,  &c.  (among  Others)  of  the  said  Jnn  for  lif^  and  from  and 

would  warrant     v  a  ' 

and  for  ever  after  her  decease  to  the  use  of  all  her  sons  lawfidfy  begoh 
xnitcttouf^and  ten  and  the  heirs  of  their  bodies  equally  to  be  divided 
wwdhehi)  ^  *  amongst  them^  to  hold  as  tenants  in  common^  and  not  as 
•against  ^}^T^l'  joint  tenants,  and  for  de&ult  of  such  issue  to  the  use  of 

tons,  and  that    ^  ' 

if  .and  c,  their  all  the  daughters  of  the  said  Ann  and  the  heirs  of  thrir 

signs,  should  bodies,  and  for  de&ult  of  such  issue  to  the  use  of  TTkh 

^ci  HeldThtt  ff^s  the  &thcr,  his  heirs  and  assigns  for  ever,    Ann  be- 

^wsed  thT  in-  *^*"^®  sdsed,  married  one  Brcwii  and  died  intestate  in 

**'"'dV'  ^^  '  7^^'  leaving  three  sons  Thomas^  Gilbert^  and  Hennf  ; 

tenants  in  com-  ^^^o  became  seised  upon  her  death  as  tenants  in  com* 

atjoint-teiiants,  mon  in  tail,  and  were  possessed  and  received  the  rents 

warrmoty  an-  and  profits.    Afterwards  Gilbert  Brawn  by  indentures  of 

nexed  to  the  ^ 

relelM  crested  a  disconKoxiancc  of  B,\  estate  tail,  and  barred  S,  and  those  claimiiif  updcc 

IipiDi  te  against  those  claiming  under  the  release,  of  a  subscquentljr-acquiicd  light  in  ice. 

16  lea&c 
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lease  apd  release  17529  between  himself  of  the  one  patt  1815. 
and  Thomas  and  Henry^  his  brothers,  of  the  other,  irt 
consideration  and  in  exchange  of  certain  customary  or  axainst 
copvhold  lands  surrendered  or  agreed  to  be  so  by  his 
brothers  to  him,  and  in  consideration  of  5s*  paid  by  him 
to  his  brothers,  the  receipt  of  which  they  acknowledged, 
and  for  divers  other  causes  and  considerations,  granted, 
bai^gained,  sold,  aliened,  released,  and  confirmed  to 
Thomas  and  Henry  (in  theft  actual  possession  then 
being  by  virtue  of  the  loase,  &c.)  and  their  heirs,  all 
that  his  undivided  part,  share,  and  interest,  in  the  pre- 
mises, and^  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereout,  and  also 
all  his  estate,  right,  title,' interest,  benefit^  property,  pro^ 
St,  claim,  and  demand  whatsoever,  ih  law  or  equity, 
Habendum  to  than,  their  heirs  and  assigns  as  tenants  in 
commof^  and  not  asjoifU  tenants^  to  the  only  proper  and 
absaluie  use  and  behoof  of  them,  their  heirs  and  assigns 
for  ever.  And  Gilbert  for  himself  his  heirsj  cxectitoi-Sj 
and  administratorSj  covenanted  with  the  said  Thomas 
and  Henry,  their  heirs  and  assigns,  by  those  preseyitSj 
that  hef  his  heirs,  executors,  administrators,  and  assigns, 
"would  warrant,  and  for  ever  defend  tJie  premises  to  the 
said  T.  and  H.  against  himself,  his  heirs,  executors,  ad- 
mnistrators,  and  assigns,  and  against  all  and  evety  other 
person  whatsoever,  and  that  tliey,  theit  heirs  and  assigns, 
diould  peaceably  hold  and  enjoy  without  any  lawful  let 
or  demand  in  law  or  in  equity,  of  himself^  his  heirs,  exe- 
cntorS)  administrators,  or  assigns,  or  any  of  them,  or  any 
other  person  or  persons  whatsoever,  and  also  that  he,  his 
heirs,  executors,  administrators,  and  assigns,  and  all  and 
every  other  person  then  having  or  lawfully  claiming 
any  estate  or  interest  in  the  premises,  would  from  time 

N  4  to 
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18 1 5*  to  time^  at  the  request  and  charge  of  his  brother^*  thek 
^-— *        heirs  or  assigns,  make  such  fiurther  assurance  to  hi«  faro-' 

t^ainu  tbers,  their  heirs  and  assigns  for  erer,  «s  by  them,  thdr 
heirs  and  assigns,  or  any  of  them,  should  be  reaismiably 
required.  The  cu^tonuuyor  cppyhold  Iwdi  agreed  to 
b^  surrendered  were  upon  the  execution  of  the  lea^ 
and  release  duly  mirrepdered  lo  Qti^grt^  to  the.  use  of 
hijn  and  his  heirs,  and  he  was  sdmitte^*  Hmy  died 
before  Thomas  leaving  two  sons.  Afterwfxds  JTkmifas 
died  intestate  and  without  issue,  leaviiig  GiBmi  Ipis  heir 
at  law,  who  was  also  heir  <Lt  law  of  Ti$mms  Giibirt  the 
elder,  named  in  the  deed  of  1714.  Afterwurd^  QiSkrt^ 
by  indentures  of  lease  wd  relea^  csouTey^  )|J4  ioteFwl 
in  the  pr^mise^  tp  the  lessors  of  the  pUintift  ift  f<^ 
having  previously  levied  a  fia^  and  Kufl^red  a  i^fcoveiy 
of  4  moiety  of  the  whole  e9tate,  and  he  died  upnuMrried. 
llie  defendants  were  the  two  daughters  of  H^rurjfB 
eld^t  son  who  died^  and  they  defended  for  an  undi-' 
vided  fourth  of  the  2-3d^  they  end  those  under  whom 
they  claimed  having  been  in  ppises^W  of  it  ever  sinos 
the  execution  of  the  lease  and  r^e^^  of  1759$  Aod 
the  question  for  the  opinion  of  the  Court  weff  up«n  the 
effect  and  operation  of  tbc^t  lease  and  release^  «o  ^  ae 
rejected  the  interest  of  Gilbert  Bromi  in  the  premises. 

Reader  for  the  plaintifi^  argued  upon  a  former  dajjr  in 
the  last  term,  that  the  lease  and  release  withpi^l  the 
warranty  could  pass  no  right  but  that  which  G*  the  re- 
leasor had  at  the  time  of  the  release,  fqr  it  was  a  rule 
that  nothing  can  pass  by  a  release  but  tbl^t  which  may 
lawfully  pass;  yet  he  admitted  that  a  warrant  anneaeed 
to  a  release  might  rebut  and  bar  the  releasor  and  his 
heirs  of  a  fiiture  right  which  was  not  in  hiu;  at  the 

time. 
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time  (a).    But  th^Q  a  VEiraaty  which  is  to  have  such        1815. 
an  effect*  and  is  to  create  a  difcontiQuanct  of  tha  estate       — — 

Doc 

tail,  ought  to  be  coostrufd  strictly;  aad  therefore  if  te-    ^  ngahst 
naut  in  tail  release  and  biod  biro  and  his  heirs  to  war- 
rant the  land  to  the  ridessee^  without  sayii^  (md  to  his 
ieirst  this  is  no  discdDtixMuance.    For  thus  it  is  laid 
down,  <Mf  a  man  doth  warrant  land  to  another  without 
this  word^  heirs,  his  heini  shall  not  voudi  {b)*'    Again 
in  the  case  of  the  Executors  of  Gr^neltfe  v.  fK  (c),  this 
ciase  is  putt  ^  if  a  man  make  a  feoffment  in  feci  and 
warranty  to  the  feQ0ee  only  without  mentioning  his 
heirsy  the  warranty  shall  enure  for  life  only,  because  it 
is  taken  stricdy-"    And  again,  **  if  a  man  warrant  land 
to  B.  end  his  assigns,  the  assignee  must  vouch  during 
die  life  of  JB*9  ior  the  warranty  continus«  but  duriii^  the 
life  of  B^  for  it  ia  but  for  life  for  want  of  w<h^  of  inlie- 
ritance  (<£}/'    Now  the  warranty  in  this  case  is  to  the 
relessees  only  without  their  heirs,  for  although  it  goes 
on  that  they  and  their  heirs  shall  peaceably  enjoy,  yet  . 
that  ifi  no  part  of  the  warranty,  which  preoedes  it,  and 
is  confined  to  T.  and  H.    And  therefore  this  shaU 
work  no  discontinuance  but  shall  enure  only  to  the  re- 
lessees  themselves.    And  suppesiog  it  were  a  disconti- 
nuance^ yet  being  for  the  lives  of  T.  and  H.  only, 
when  'they  died,  G.  became  tienant  in  tail  again,  ea  he 
was  before^  because  by  the  deaths  of  the  relessees  the 
discontinuance  is  detormined*  {0) 

J.  Balguy  for  the  defendants  contended  that  the  leose 
and  release  passed  not  only  the  present  but  all  future 

(m)  CoLit.26s*tu  s%$,a.    Lit,  s.  60s.    GHS.Ten,t70. 
{b)  CcLii.s^A'i^  (f)  J)^fr,4%,k,  {d)  Co.Ut.  47'^' 

interest 
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1815.  interest  of  Gilbert,  or  at  least  that  it  operated  as  a  bar 
~~~~~  to  G»  and  sach  as  claimed  under  him,  as  against  those 
agmiit  claiming  under  the  release.  For  the  release  doth  in 
*^*^^'  *  eflfect  warrant  the  land  to  T.  and  H.  and  their  heirs^ 
notwithstanding  the  word  heirs  doth  not  immediately 
follow  the  word,  loarrant,  because  6.  covenants  for  himsdf 
and  his  heirs  with  T.  and  H.  and  their  heirs ;  and  if  a 
man  covenant  with  another  and  his  heirs  to  warrant  the 
land,  this  is  a  warranty  to  the  heirs,  and  they  ^U 
vouch.  Therefore  this  being  a  release  with  a  warranty 
to  descend,  ex  concessis  it  worketh  a  discontinuance, 
and  the  son  of  G.  could  not  have  entered  after  G/s 
death,  but  would  have  been  barred ;  the  reason  of 
vhich  is  for  avoiding  circuity  of  action  {a).  And  whe- 
tlier  this  warranty  passeth  the  right,  or  maybe  used 
only  by  way  of  rebutter,  is  immaterial  to  the  defendants; 
in  either  case  the  plaintiff  are  not  entitled,  for  they 
cannot  stand  in  a  better  situation  than  G.  himself. 

The  Cottrt  having  intimated  an  opinion  that  the  les- 
sors of  the  plaintiff  were  barred  by  the  release  in  re- 
spect of  such  part  of  G/s  interest  as  H.  took  under  the 
release,  and  for  which  the  defendants  claimed  to  defend 
under  the  release^  Reader  made  another  point,  viz.  that 
whatever  interest  passed  by  the  release  to  T.  and  H. 
passed  to  them  as  joint  tenants  and  not  as  tenants  in 
common ;  consequently  at  the  death  of  i7.  living  T.  the 
whole  survived  to  T.,  and  no  part  descended  under  the 
release  to  the  defendants. 

And  as  to  this  point  fa^er  time  was  given  him 
to  speak,   until  this   day,    when   he    admitted   that 

(tf)  Co.  Lit.  165.  r. 
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T.  and  H.  took  as  tenants  in  common,  for  the  ha-        1815. 
bendum  is    ^^  to   them,    their  heirs  and  assigns,    as        — — ^^ 
tenants  m  common,  and  not  as  jomt  tenants,  to  the  use         aggifist 
of  them,  their  heirs  and  assigns,"  and  although  if  this     P»*^TvriucE. 
had  been  an  use  executed  by  the  statute,  the  conse- 
quence would  be  that  they  were  joint  tenants,  yet  he 
admitted  that  where  the  person  seised  to  the  use  and 
cestui  que  use,  is  the  same,  the  statute  does  not  operate. 
And  for  this  he  cited  Lord  Bacon^  <<  that  the  statute 
ought  to  be  expounded,  that  where  the  party  seised  to 
the  VM^  and  the  cestui  que  use  is  one  person,  he  never 
taketh  by  the  statute,  except  there  be  a  direct  impossi- 
bility or  impertinency  for  the  use  to  take  effect  by 
the  common  law."  (a) 

Wherefore  judgment  passed  for  the  defendants. 

(a)  Bcc.  Law  Tracts,  35a.  %d  edit. 


Young  against  Monby.  M^<ih. 

O  ASE.    The  plaintiff  declares,  as  rector  of  the  rec-   The  successor 

tory  of  GiUing  in  the  County  of  York,  against  the  "JJiSSnT^ 
defendant  as  executor  otPiggott^  the  late  rector,  that  by  efj^l^^  ^J  j,,^ 
the  laws  and  customs  of  the  land  of  this  kingdom  of  ^f]^  sector,  for 

diupidattoni 

England^  &c.  rectors  are  bound  to  repair  the  houses,    to  different 
buildings,  tenements,  chancels,  and  pews  belonging  to   ^tory. 
their  rectories,  and  to  leave  the  same  well  and  suffi- 
ciently repaired   to  their  successors;  and  in  de&ult 
thereof  then  that  the  executor  or  administrator  of  such 
rector,  after  his  decease,  is  bound  to  satisfy  the  successor  « 

such  a  sum  as  is  sufficient  for  the  reparation  of  such  of 
the  premises  as  are  left  unrepaired  and  dilapidated,  and 
that  PiggoU  was  seised  in  right  of  his  rectory  of  a  cer- 
tain 
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tain  pew  in  the  church,  and  was  bound  to  keep  it  as  well 
as  the  chancel  in  repair,  and.that  Piggott  died  seised  of 
^aimt  the  rectory^  and  that  the  plaintiff  succeeded;  and  that 
at  the  time  o(Piggott's  death  the  chancel  of  the  ckurch 
and  the  pew  were  ruinous  and  in  decay  for  want  of  re- 
pair, and  that  the  expcnce  of  repairing  the  same  would 
amount  to  lool^  of  which  the  defendant  had  notice, 
yet  the  defendant  hath  refused  to  pay  the  said  i  ooi.  &c. 

Plea  in  bar ;  that  heretofore  before  the  commence- 
.  ment  of  this  suit,  to  wit,  in  Trinity  term^  54  G.  3.9  the 
plaintiff  impleaded  the  defendant  as  executor  as  afore- 
said in  this  court  in  a  plea  of  trespass  on  the  case,  setting 
forth  a  declaration  in  the  same  form  as  the  above,  for 
want  of  reparation  #f  the  rectory  house^  outlumseSf  and 
cottages  belonging  to  the  rectory,  and  of  the  gates  and 
hedges  upon  the  gM)e  lands,  &c.     And  such  proceed- 
ings were  thereupon  had,  that  afterwards  in  Michaelmas 
term  the  plaintiff  recovered  against  the  defendant  as 
such  executor  2S0L  6s.  for  his  damages,.  &c.  as  by  the 
record,  &c     And  the  plea  alleges  that  the  same  state,  of 
ruin  and  decay  of  the  chancel  and  pew  in  the  declaration 
in  this  action  mentioned,  existed  before  and  at  the  time 
of  the  commencement  of  the  former  action,  and  that 
the  damages  now  sought  to  be  recovered  might  have 
been   inchided  in  the   former  action,  and  recovered 
thearein,  &c 

Replication,  denying  that  the  damages  sought  to  be 
recovered  in  this  action  were  in  any  manner  included 
in  thie  declaration  mentioned  in  the  plea,  nor  were  the 
same  or  any  part  thereof  recovered  in  the  action  men- 
tioned in  the  plea. 
Demurrer.    Joinder. 

Tindal 


MUKBT. 


IN  THE  Fifty-fifth  Year  of  OEOROE  III.  185 

Tindal  in  si^port  of  the  demurrer  argued  that  a        1815* 

plaintiff  is  not  at  liberty  to  subdivide  one  entire  cause        

of  action,  and  to  bring  so  many  separate  actions  aa       ^against 
there  may  be  consequences  resulting  from  it,  but  that 
he  is  bound  to  include  all  the  consequences  under  one 
action,  and  to  recover  damages  for  them  once  for  all. 
As  if  a  man  recover  in  assault  and  battery,  he  shall  not 
be  allowed  afterwards  to  have  a  new  action  for  the  seme 
batt^y,  though  it  be  for  otlier  damages,  as  for  a  lace- 
ravit,  maihem,  &c. ;  but  the  defendant  shall  plead  the 
former  recovery  in  bar,   and  aver  it  to  be  for  the  same 
cause,  and  it  shall  be  a  good  bar,  though  it  be  shewn 
that    the .  new   damage  accrued    since    the  first    ac- 
tion (a).     So  the  plaintiff  shall  not  have  an  action  of 
trespass  for  dicing  under  the  foundation  of  his  house, 
per  qaod  it  fell,  and  he  lost  all  benefit  and  profit  of  his 
house ;  and  another  action  upon  the  case  for  digging  so 
near  his  house  that  it  fell,  and  he  was  compelled  to  quit 
it,  t<^;ether  with  his  trade,  if  it  appear  that  the  digging 
is  the  same  in  both;  for  the  words,  that  he  losi  all  bene- 
fit and  profit  of  his  houses  in  th^  first  actioo,  include 
the  trade  of  his  house,  and  the  damages  for  the  loss  of 
it  (&)  in  the  second.     80  for  the  same  words  the  plaintiff 
shall  not  have  a  new  action  by  a  new  iuterpratation  of 
theni(c}.    And  even  where  the  aotioa  ia  of  a  higher 
nature^  it  shall  be  barred  by  a  recovery  in  an  acdon  of 
an  inferior  nature,  as  an  appeal  <tf  maibem  shall  be 
barred  by  an  action  fix*  the  battery  and  woimdiftg  (^)> 
In  like  maimer^  in  the  case  at  bai:^  the  cause  of  action 

(m)  Ftttn  ▼.  Stale t  Ssik.  il. 

(h)  iforuMi¥.jrfM«)ba<^E''<^'79*    Pm*  thre*  Jnttxces  tputnit  Jmm 
C.J. 

{J )  Htditn  T.  Lte^  4  ^fp-  43*    S.  C  1  Leon,  31S. 

14  being 


1 

(86  CASES  IN  TRINITY  TERM 

^^^5*  being  for  dilapidations  to  the  ireclory  by  the  last  ihcum- 
Young  bent,  for  which  the  plaintiff  has  already  recovered  da- 
I^Nkr.  mBges  in  respect  of  several  parts  of  the  rectory,  and  as 
the  damages  to  the  other  parts  might  all  have  been  in- 
cluded in  that  recovery,  he  shall  not  be  permitted  to 
split  the  damages,  and  to  maintain  a  new  action  for  the 
same  cause  by  allieging  a  new  damage.  And  great 
hardship  would  ensue  if  it  were  otherwise,  for  then  the 
Defendant  might  be  harassed  with  as  many  actions  as 
there  are  divisible  portions  of  damage,  as  for  the  da- 
mage in  each  room  of  the  house,  or  in  each  acre  of  the 
glebe,  &C 

Scarleiff  contra^  denied  tliat  the  former  action  was  for 
the  same  cause  as  the  present,  an  injury  to  the  house 
and  glebe,  being  a  distinct  cause  of  action  from  an  in- 
jury to  the  chancel  and  pew.  And  he  relied  on  Seddon 
y^  Tuiop  (a) ;  Hitchin  v.  Campbell,  (ft) 

Lord  Ellenborough  C.  J.  There  seems  to  be  no 
doubt  in  this  case.  If  the  defendant  could  make  out 
that  an  injury  caused  by  dilapidaticmf  was  one  entire 
identical  injury,  forming  precisely  the  same  cause  of 
action  for  every  part  of  it,  then  he  would  be  right  that 
the  plaintiff  could  have  but  one  action  for  it.  But  I 
have  not  heard  any  authority  cited  to  that  effect,  nor 
does  it  appear  to  me  that  there  is  any  reason  why  this 
shottld  be  considered  as  one  entire  cause  of  action  com- 
pounded of  the  several  injuries  sustained  in  the  several 
parts.  They  are  different  and  independent  ixyuries  in 
respect  of  the  different  parts:  the  injuiy  from  the  dilar 

(n)  6  7.  Jt.  607.  W  a  Bl.  X.  827.    S.  C  3  ff^fls.  304. 

pidation 
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pi4ation  of  the)iouse  is  one  thing,  that  from  the  dilapi-         1815. 
dation  of  the  chancel  is  another;  and  the  causes  are         — - 

YOUNO 

distinct;  the  latter  might  not  be  consummate  at  the  time  tgaiitst 
when  the  first  was.  It  seems  to  me  therefore  that  the 
plaii^iff  may  maintain  this  action  as  convenience  or 
subsequent  discoveries  enable  him.  It  is  to  be  regretted 
indeed  that  two  actions  should  be  necessary,  but  if  what 
has  been  suggested  at  the  bar,  that  the  defendant  would 
not  consent  at  the  trial  of  the  former  action  to  the  chan- 
cel's being  included,  be  correct,  this  second  action  may 
be  laid  to  his  fault. 

Le  Blanc  J.  If  the  omission  to  repair  one  house 
could  be  consid^ed  as  an  omission  to  repair  another, 
the  defendant's  argument  would  be  well ;  but  that  can- 
not be.  And  as  to  the  hardship,  the  Court  will  always 
interfere  if  they  see  that  the  action  is  brought  for  op- 
pression's sake. 

Batlet  J.  In  assault  apd  battery  the  injury  is  not 
the  ground  of  action,  according  to  Lord  Hob  (a),  but  the 
measure  of  the  damages,  which  the  jury  must  be  sup- 
posed to  have  considered  at  the  trial ;  the  injurious  act, 
which  is  the  battery,  is  the  ground  of  action. 

Per  Curianif  Judgment  for  the  Plaintiff 

(^j)  See  Fetter  ▼.  BeaU^  Salk.  ii. 
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Tuciday,  JoK£s  AhcI  Anothef  against  King. 

May  30ih,  • 

Covenant  lies  p^RROR  Mb  teftne  i^jodgmeof  iA  tM^mt  ^ftA  in 

upon  a  CO*  tW   CdttttMXl    Pl€ttl   Hj^wM    JoMS   8M    M$WUtfta 

ITiC^^^  eM^tMonol  Or^k(e).    The  pMMiff  M6W  ded«m 

Tdw''  *othom  ^^«t>y  i««l«»tore  7th  Oi/i^d^  1794,  I^CfNltt  6Ue>f<^ 

lands' are  con.  ^if  the  flfst  pttTt,  tiM  ftakl  GhnjffMi  m4  wM^  df  th« 

husband  and  Becoiid,  «id  0110  King  HOW  d^etsMd  o(  the  third,  W^ge 

and  his  wife  by  the  direction  of  Griffith  and  wife,  ift  eMsideraiieil 

oKnmJor  ^'^'R^  <>f  •  niOTtgHge,  and  Of  855/.  paid  U^  ifcem, 

and  h'u  heirs;  Griffith  and  wife^  did  bargaitty  ^,  ittign,  ali^n^  and 

may  weU  assign  i^elcafle,  and  Griffith  and  wife  did  g^anty  kafgaiiv  seil» 

hu  lOMstor  alien,    triease  and  coiifirsi,  t6  Jt^i  l«i  heira  Mi. 


"^*df  Ui^at  «««igM»  *i  ineswiage^  land«,  and  ptetoinf^  whh  the  af- 

t^llfle^T'*  purtenances,  &c.  described  in  the  indentorre;  habendutt 

fine  to  ^  the  |^  Kif^j  his  heirs  and  ass^s,  to  the  only  proper  use  and 

nHfe  legally  to  briioof  of  Kingjlm  heirs  aiid  assigns  *fbr  eter:  and 

he^whidt  Griffith  iat  himself  and  wife^  and  i&t  Aeif  and  eadi  of 

do  before  their  their  heirt^  executcMy  and  adifixniBCratoit^  did  eorenant 

J^JlSrthe  withJQ^,lu8hein«ndawgB«,tfc*t«ftrjraadtIww 

I^Z  heirB,«ddlandareryoa«rp««I«nngrofl«rfi% 


derisee  of  the     chumingy  or  wbo  shottld  or  might  at  any  time  thero* 
the  heir.  aftcT  have  or  lawfully  daim,  any  estate^  title  at  law 

or  in  equity  in  or  to  the  said  messuage  &c.  or  any 
part,  should  from  time  to  time,  and  at  all  timea  there- 
after,  upon  reasonable  request  and  at  the  cost  of 
Kingy  his  heirs  and  assigns^  make  and  execute  all 
fiurther  acts  and  conveyances  for  fiurther  assuring  the 
said  messuagei  &c.  to  the  use  of  King,  his  hdrs  and 

• 

(d)  Sec  5  Tmna.  418.    1  Mofsh.  A  Z07.  S.  C. 

assigns^ 
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assigns  for  eyer,  q&  by  Kingy  his  heirs  or  assigns,  should  18x5. 
be  reasonably  required,  so  as  such  farther  assurances 
should  contain  no  fiuther  warranty  or  covenants  tlian  !»titut 
Against  the  persons  or  their  hehrs,  who  should  make 
the  same,  and  so  as  the  persons  required  to  make  the 
same  should  not  be  compelled  to  travel,  &c.  And  the 
plaintiff  avers  that  King  entered  and  was  seised,  and 
died  seised,  whereby  all  his  estate,  &c.  descended  to  the 
plaintiff,  as  his  son  and  heir,  and  he  became  seised; 
and  the  plaintiff  assigns  for  breach,  that  Kirtg  in  his 
lifetime  for  better  assuring  the  said  messuage,  &c. 
requested  Griffith  that  he  and  his  wife  at  the  cost  of 
King  would  levy  a  fine  to  pass  the  estate  of  the  wife 
legally  to  King  and  his  heirs,  which  they  refused  and 
neglected  to  do  before  their  decease,  by  means  whereof 
afterwards,  and  after  the  death  otKing,  one  J.  Joknsany 
the  devisee  of  the  wife,  by  reason  of  no  such  fine 
liaving  been  levied,  having  a  lawful  title  to  the  said 
tenements,  &c.  entered  and  lawfully  ejected  the  plaintiS^ 
and'hath  lawfully  kept  and  still  keeps  him  so  ejected, 
contrary  to  the  covenant  of  Gijffith^  &c 

And  after  several  pleas  upon  which  issu^  were 
joined,  there  was  a  verdict  for  the  plaintiff  on  all  the 
issues,  for  950/!.  damages,  and  Judgment  thereon.  And 
the  errors  assigned  were,  first,  that  the  declaration 
and  matters  therein  are  not  sufficient  in  law;  secondly, 
thdt  by  the  declaration  it  appears  that  the  covenant 
for  the  non-performance  of  which  this  action  is  brought, 
was  broken  in  the  life-time  of  the  said  Kifig  deceased, 
for  which  reason  the  action,  if  any,  ought  te  have  been 
brought  by  and  in  the  name  of  his  personal  represent- 
ative, and  not  in  the  name  of  the  plaintiff;  thirdly,  the 
general  error.    Joinder  in  error.  * 

Vol.  IV.  O  ScarldU 
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1815.        .    Scurletif  in  support  of  the  errors,  endeavoured  to 
■  .distinguish  this  case  from  Kingdon  v.  NMle  {a)f  where 

r,,%aini{  covenant  was  held  to  lie  for  the  devisee  of  land  in  fee, 
upon  a  covenant  Sov  a  good  title  made  with  the  devisory 
to  whom  the  land  was  conveyed  in  fee ;  first,  because 
that  was  a  covenant  for  a  good  title  absolutely,  but 
this  covenant  for  farther  assurance  i»  not  abscdutc  but 
depends  upon  whether  a  request  shall  be  made  by 
King  or  his  heirs,  and  the  plaintiff  has  not  shewn  that 
fae<  made  any  request,  but  only  that  King  did.  And  in 
Middlemore  v.  Qoodale  (&),  where  this  .aption  was  held 
to  lie  &r  the  assignee  of  J^  S.  upon  the  like  covenant 
with  J.  5.,  his  heirs  and  assigns,  the  assignee  averred 
tliat  he  made  a  request  But  in  thi^  case,  without  t 
request  by  the-  plaintiff  the  breach  is  whol^  with  the 
ancestor,  for  which  his  personal  representative  and  not 
his  heir  shall  have  an  action.  Secondly)  It  ia  dis- 
tinguld^ble  from  Kingdon  v.  Noitle^  because  that  was 
a  covenant  for  warranty  of  title  upon  a  conveyance  in 
fee;  and  if  a  man  grant  lands  to  another  in  fee  by  such 
conveyance  as  will  pass  a  fee,  and; covenants  t^ftf  h^ 
|ias  a  title,  a  fee  passes,  and  the  covenant  which  Is  real 
descends  with  the  fee ;  but  it  is  otherwise,  if  by  the 
grant  an  estate  which  is  not  descendible  to  the  heir 
passes,  but  only  a  lesser  estati^  for  then  there  is  nothing 
to  carry  the  covenant  along  with  it  to  the  heir.  And 
tliereforc  in  thb  case,  since  a  fee  did  not  pass  in  the 
lands  by  reason  that  they  were  the  wife's  lands,  and 
there  was  n6t  any  fine^  but  an  estate  for  the  life  of  the 
hubband  only  passed,  which  came  to  the  heir  as  special 


{a)  Mte,sS'  (K  Cro,  Car,  ^fi^. 


occupant' 
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occupant  after  the  death  of  his  ancestor,  and  not  by         1815^ 
descent,  so  neither  did  this  covenant  descend  to  binju 


Hchrayd^  coiitra»  eked  FUz.  N.B.  145.  C-^<  that  if  a 
man  corenant  by  deed  to  another- and  his  heirs  to 
infeoff  him  and  his  hars  of  the  manor  of  Z>«,  and  will 
not  do  it,  and  he  to  whom  the  covenant  is  made  die, 
his  heir  shall  have  a  writ  of  covenant  upon  that  deed.** 

Aniper  Curiam  that  seems  to  make  an  end  of  thia 
case.  For  here  the  party  professes  to  convey  a  fe6 
in  the  lands,  and  covenants  mth  the  heir  that  he  wiU 
do  all  things  necessary  to  assure  the  same^  that  a  fee 
B^sy  descend  to  the  heir  if  it  be  not  intercepted  by  tlie 
Mcestor,  and  tlie  ancestor  has  not  intercepted  it,  and 
Ae  heir  is  damnified,  inasmuch  as  a  fee  has  not  de* 
^^^ded  to  him,  wliich  it  would  have  done,  if  the  party: 
hud  fulfilled  his  covenant,  and  performed  the  act 
paired. 

Judgment  afRrjuwL 
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Carstairs  a7id  Others,  Assignees  of  Kenstng-* 
tON  tfnrf  Others,  Bankrupts,  against  S'mni 
and  Others, 


ASSUMPSIT  for  work  and  labour  done  by  tlie 
bankrupts  before  their  bankruptcy,  for  money  due 
to  the  bankrupts  for  cei'tain  commissions  executed 
by  them  on  account  of  the  defendants,  for  other 
money  due  to  the  bankrupts  for  interest  of  money  lent 
and  forborne,  with  the  common  money  counts.     Flea, 

whether  it  may 

be  ascribed  to  a  Hon  assumpsiti    At  the  trial  before  Lord  EUenborough 

C<  J«  at  the  Jjondon  sittings,  after  last  Mickaelmaz  termi 
the  case  in  substance  was  thus : 


Whether  a 
CDininifdoii  of 
one-half  per 
cent,  upon  a 
banking  ac 
count  be  usuri- 
ous or  not,  is  a 
question  for 
the  jury,  <|e- 
pending  «pon 


Kensington  and  Cb<  inhere  bankers  in  London;  the  de* 
fendants  had  a  house  of  trade  in  London  under  the 


moneration  for 
trouble  and  ei« 
penee,  or  whe- 
ther it  be  a 
colour  for  the 
paf  ment  of  in- 

per  cent,  upon  a  firm  o{  Stein ^  Smith j  and  Co.,  and  also  a  house  of  trade 
Md  if  thue^be  at  Edinburgh^  under  the  firm  ofScott,  Smithy  Stein^  and 
evWencTupon^   Co*$  there  being  no  such  person  as  Scottj  he  being  dead. 

that  point,  the 
Court  will  not 
set  aside  the 
▼erdfct  and 
grant  t  new 
trial,  althoogh 
the  verdict  be 
against  the 
opinion  and 


In  the  b^inning  of  1 803  Kensington  and  Co*  opened  a 
banking  account  with  the  London  house ;  and  in  August 
of  the  same  year  they  opened  another  account  with  the 
Scotch  house,  at  the  instance  of  Smithy  who  was  the  prin- 
cqpal  manager,  under  an  agreement  that  they,  Kensington 
direction  of  the  ^^^  Q^    should  allow  the  Scoich  house  to  draw  upon 

judge  who  tiled  *■ 

them  to  an  extent  not  exceeding  ao^ooo/.  to  be  nmning  at 
one  time,  taking  a  commissiod  of  105.,  u  e.  one->half  per 
cent,  upon  the  amount  of  the  bills  drawn,  andvthatthey 
should  not  be  required  to  make  any  advance  of  money. 
The  business  for  which  this  commission  was  said  to  be 


it ;  unless  it 

appears  dearlf 

that  the  jury 

have  drawn  an 

erroneous  con- 

ciuiion. 

In  an  action 

brought  under 

the  Chancel^ 

lor*s  order,  a 

new  trial  maybe  mcfred  for  in  the  court  where  the  action  is  depending,  though  the  acticti 

could  not  be  sustained  without  the  aid  of  the  Cbaflccllor's  order. 


agreed 
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agreed  upon,  was  the  accepting  and  paying  the  bills  of        1815. 
the  Scotch  houses   taking  charge  of  their  remittances,  - 

and  obtaining  acceptance  and  payment  of  them,  some  #7^ oIm/ 
in  Ijondtmy  others  in  the  country,  sending  notice  when 
they  were  refused  acceptance  or  payment,  and  getting 
them  noted,  and  negotiating  their  foreign  bills.  The 
whole  of  this  business  was  transacted  by  the  direction 
of  Smith  with  the  London  house,  to  which  the  Scotch 
house  also  referred  a»  to  their  friends  in  London^  and 
nearly  all  the  funds  that  were  remitted  to  Kensington  and 
Co^  on  ^uxount  of  the  Scotch  houses  came  through  the 
London  house.  However  the  London  and  Scotch  ac- 
counts were  kept  distinct  and  by  difibrent  clerks  during 
the  whole  transaction.  Before  the  opening  of  the 
Scotch  account  Kensington  and  Co.  having  become  much 
in  ad  vanpe  to  the  London  houses  refused  several  times  to 
honour  their  drafts,  and  the  London  house  stood  over- 
drawn  for  30,000/..  at  the  first  opening  of  the  Scotch 
account.  Afterwards,  and  for  the  first  three  yean 
after  the  opening  of  the  ScUch  account,  the  London 
house  continued  overdrawing  and  increasing  the  balance 
against  them,  the  interest  upon  advances  to  them  for 
that  time  amounting  to  nearly  5,000?.,  while  the  Sc^h 
house  during  the  same  time  kept  Kensington  and  Cb. 
nearly  free  from  advance,  the  interest  upon  advances 
ibr  that  time  to  the  Scotch  house  amounting  to  no  more 
than  87/.,  but  the  commission  amoimted  to  between* 
5,ooo2.  and  6,000/.  This  was  effected  by  means  of  r^ 
njiittances  made  through  the  London  house  to  the  credit 
of  the  Scotch  house,  which  kept  down  the  balance  of  the 
Scotch  house  upon  their  drawing  account  with  Kensington 
and  Cb.,  but  increased  the  balance  against  the  London 
^ouse.    Thus  things  went  on  till  Jime  1 8o0,  when  a  me* 

O  3  morandun\ 
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1 3 1  j^.        morandum  of  an  agreement  was  made,  which  was  proved 
\  to  have  been  shewn  to  and  corrected  by  one  of  the  part* 

eiaottt         ner&  of  Kensington  and  Co,f  and  which  was  entiilea  be* 
tween  T.  Smith,  J.  Stein,  B.  Stein,  and  S.  Smith,  of 
Feticburck'Street,  in  the  city  of  London^  merchants  and 
partners^  carrying  on  business  under  the  firm  of  Stein, 
Smith,  and  Co,,  and  ako  carrying  on  busineas  at  Edin- 
burgh  under  the  firm  of  Seott,  Smith,  Stein,  Mid  Cow  of 
the  one  part,    and  Kensington  and  Co.  of  the  other^. 
for  the  depositing  with  them^  K*  and  Co^    certain 
securities  for  the   payment  of  all  present  and  future 
advances  and  interest,  &c«  made  by  them  to  the  firm  of 
^ein.  Smith,  and  Co.,  or  of  Scoit^  Smith,  Stein,  and  Co^ 
And  in  thia  memoraDdum  it  was  tecited  that  Smith 
and  his  said  partners  had  for  some  time  past  kept  ac-< 
counts,  with  Kensifigton  aod  Co,  as  their  bankers,  under 
the  firms  of  Stein,  Smith,  and  Co.,  and  of  Scott,  Smiifi% 
Stein,  and  Co.,  and  that  they  had  appUed  ^nd  might  have 
occasion  again  to  apply  to  Kensington  and  Co*  for  di&* 
counts  and  advances,  &c.  '  After  this  Kensington  and 
Co.  went  on  dealing  with  both  firms  until  Jub^  1812, 
when  in  consequence  of  the  mi^itude  of  dieir  ad^ 
vances  they  were  obUged  to  stop  payment)  and  a  com-* 
mission  of  bankruptcy  issued  against  tfaemy  and  soon  afr 
terwards  a  commisaon  issued  against  both  firms  of  Stein,^ 
Smith,  and  Co.     The  balance  claimed  to  be  due  from 
the  Scotch  house  to  Kensiti^on  and  Co.  at  the  time  oi^ 
their  bankruptcy  amounted  to    314,581^  3^  6(/.,   of 
which  tlie  sum  of  53,000/.  was  Sox  <;ommission,  mid 
&om  the  London  house  to   54,448/.  15s.  4c/.      These 
balances  were  reduced  by  counter  claims  on  the  part  of 
^mith.  Stein,  and  Co.  to  291,000/.,  fi>r  which  this  actioa 
)vas  by  the  direction  of  the  Court  of  Chancery  brought 
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against  the  defeacbnts.  There  was  a  contrarieCy  of  evi-  1815* 
jjence  as  to  the  nature  of  this  commission  of  one-half  per  ^ 
cent,  and  its  reasonableness  in  respect  of  trouble,  &c.  t^fnst 
upon,  a  banking  account,  many  of  the  witnesses  stating 
that  the  accustomed  charge  for  commission  upon  a  bank- 
ing account,  never  exceeded  one^fourth  per  cent  Lord 
EUenborough  C.  J.  directed  the  jury  upon  the  evidence, 
that  if  the  commission  could  be  fairly  set  to  the  ac- 
count of  trouble  and  inconvenience,  it  was  not  usurious ; 
otherwise  if  the  commission  overstepped  the  bona  fide 
trouble,  and  was  mixed  with  an  advance  of  money  in 
order  to  effect  an  inducement  for  such  advance  from 
time  to  time.  And  His  Lordship  inclined  in  his  charge 
to  the  jury,  to  the  conclusion,  that  this  commission 
was  under  the  circumstances  usurious;  but  left  that 
question  upon  the  evidence  to  the  jury;  and  the  jury 
found  for  the  plainti£. 

In  miofy  term  The  Attorney-Genei^al  moved  for  a 
new  trial,  upon  the  ground  that  this  was  a  verdict  con- 
trary to  e^^dcnce  and  the  direction  of  the  Judge.  But 
the  Court  doubted,  whether  as  this  was  an  action  com- 
menced against  the  defendants,  by  order  of  the  Court 
of  Chancery,  and  which  could  not  have  been  sustained 
but  that  die  ordef  restrained  the  defendants  £rom  set« 
ting  up  their  bankruptcy,  this  motion  ought  not  to 
have  been  made,  as^  in  a  feigned  issue,  before  the  Lord 
Chancellor ;  and  so  they  directed  that  application  should 
£rst  be  made  to  His  Lordship,  if  he  should  think  fit  tp 
entertain  the  motion.  Whereupon  the  Jjtiorney'-Ge^ 
tieral  left  the  Court,  and  returning  soon  afterwards, 
l»tated  that  he  had  applied  to  the  Lord  Chancellor, 
m^ntiooing  to  ^im  what  had  taken  place  here,  and  that 

O  4  His 
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1 8 15*  His  Lordship  said,  it  was  the  constant  rule  of  the  Cooit 
— —        of  Chancery,  when  it  directs  an  acticm,  not  to  consider 

againa  ^^  ^  having  been  tried,  unless  the  Court  in  which  it  19 
depending  is  satisfied  with  the  verdict,  and  although 
the  parties  might  not  be  able  to  stand  in  court  without 
the  aid  of  the  Court  of  Chancery,  yet  that  makes  na 
difference,  the  rule  being  that  so  long  as  there  remains 
any  thing  to  be  done  to  make  the  terdict  satisfectory  to 
the  Court,  the  cause  has  not  been  tried*  Whereupon 
a  rule  niu  was  granted^  and  cause  was  shewn,  partly  in 
the  last  term,  and  partly  in  this. 

Toppings  Dauncey,  JibotU  snd  StcAardsorif  wha 
shewed  cause,  argued)  that  in  the  judgment  o{Eyre  C.  J. 
and  Booke  J.  in  Hammett  v.  Yea  (a),  the  question^ 
whether  usury  or  not,  was  a  question  of  fact  for  the 
consideration  of  a  jury,  which  must  always  be  collected 
from  the  whole  transaction,  and  cannot  be  determined 
upon  any  particular  fact  as  constituting  usury,  until  all 
the  circumstances  have  been  taken  into  consideration. 
And  therefore  where  money  is  advanced  under  parti- 
cular circumstances,  a  man  may  be  warranted  in  re* 
.  ceiving  more  than  5  per  cent,  as  for  expence,  risk,  and 
trouble.  For  in  order  to  constitute  usury  there  must 
be  a  corrupt  contract,  a  loan,  and  forbearance  {b)i  and 
putting  a  loan  out  of  the  case,  a  banker  may,  if  he 
please^  traffic  with  his  credit,  and  receive  a  price  for 
lending  his  acceptance,  without  incurring  the  guilt  of 
usury  (c).  And  in  Cwiis  and  others,  assignees  of 
Gibson  v.  Livesey,  London  sittings  after  Hilary  term 

(0)  X  i?.  Ac  P.  144. 

{h)  Lloyds.  Hrmiam,  3  Wils.  a6x. S.  C.  a BiJL  79a. 
(c)  Per  Eyre  C.  J.,  in  Hammett  t.  37<i,  tB,8cP.  153.    Sarclny  T. 
Walmtilg^  4  Mmt,  S5*  idasterman  v.  Orwrit^  3  Cmpb.  N.  P,  C  4^8. 
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1790,  ii'bich  was  an  action  brought  by  order  of  the        i8i5« 
Chancellor  to  try  a  question  of  usury,  and  was  in  the         — — — 
same  form  as  the  present  action,  for  money  due  for  com-«         agahta 
mission  and  interest,  &&,  it  appeared  that  Gibson  and 
Co.  bankers  in  London^  opened  a  banking  account  with 
the  defendants'  bouse  of  trade  in  Manchester j  upon  an 
agreen^ent  that  they  should  receive  5  per  cent,  besides 
interest  on  all  monies  paid  and  advanced  by  them.  The 
defendants  had  also  another  house  of  trade  in  London^ 
and  (be  bills  drawn  by  them  upon  the  Gibsons  were  dated 
and  signed  2X  Manchester ^  but  were  filled  up  in  Londxm^ 
and  carried  from  the  Lofidon  house  to  the  GibsotiSf  and 
were  payable  in  London^  and  the  letters  of  advice  were 
dated  London,  and  also  ^nt  to  the  Gibsons  firom  the  Lon* 
don  house.  And  evidence  was  given  to  shew  that  this  was 
opened  as  a  country  account,  by  way  of  getting  a  com- 
iiussion  upon  wh^t  was  in  reality  a  town  account.  But  it 
was  ru}ed  by  Lord  Kenyon  that  commission  was  lawful ; 
and  he  said  the  only  qii^estion  was,  whether  it  was  reserved 
as  a  colour  for  usury  upon  a  loan  of  money,  or  for 
trouble.     That  for  trouble  in  transacting  money  nego- 
tiations a  banker  may  as  well  receive  a  commission  as  a 
factor  may  for  trouble  in  making  sales,  &c.     So  in  the 
case  at  bar  the  question  was  for  the  jury,  whether,- 
under  all  the  circumstances,  this  was  a  colour  for  re- 
serving more  than  5  per  cent,  upon  a  loan  of  money,  or 
for  trouble^  &c.     And  the  jury  have  determined  it. 

Kor  is  it  a  matter  of  course  to  grant  a  new  trial,  be- 
cause in  the  opinion  of  the  judge  who  tried  it  the  verdict 
i$  against  the  weight  of  evidence.  If  the  Court  see  that 
justice  and  equity  have  been  done  (a),  or  that  it  is  a 

(«)  Ducbess  of  Mazarine^i  cue>  %  Stlk.  646.  Burton  r.  TbomfSMt 
%  Bmr,  665.  Camdea  ▼.  Covfhyt  I  JPA  A  418.  Ajlitt  ▼.  Lowe,  %  JBl.B, 
xaix.  Goslia  v.  f^ilctck,  %  IViU^zoT,.  Edmmon  v.  MackelJ,  a  71 X.  5» 
Cox  T.  KftcHnf  iB,&P.  338- 

hard 
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1815.        hard  action  (a),  or  that  there  is  a  contrariety  of  en^ 
■  dence  (i),  it  is  not  their  habit  to  grant  a  new  trial,  aj- 
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against  tbough  the  Terdict  be  contrary  to  evidence^  or  in  the 
opinion  of  the  judge  who  tried  it  against  the  weight  of 
evidence*  And  that  the  verdict  here  is  plainly  with 
the  justice  and  equity  of  the  case,  there  can  be  little 
(loubt* 

The  Attorney-General,  Park,  ScarleH,  and  F.  Pol* 
Jock,  contra,  admitted  that  it  was  in  general  true,  that 
where  the  verdict  is  founded  purely  upon  a  question  of 
fact,  and  where  there  is  conflicting  evidence^  the  Couart 
will  not  grant  a  new  trial,  although  the  inclination  of 
the  judge  who  tried  it  may  be  against  the  verdict  Yet 
they  said  there  were  exceptions  to  that  rule ;  as  if  the 
verdict  be  manifestly  against  the  weight  of  evidence ;  or 
if  from  the  intricacy  or  bulk  of  the  evidence  there  i^ 
reasonable  doubt  whether  it  was  thoroughly  under- 
stood. And  several  of  the  cases  cited  contra  were  be^ 
fore  the  praptice  of  granting  new  trials  had  become  so 
general  as  now,  or  was  so  well  understood,  particularly 
the  Duchess  of  Mazarine^s  case,  which,  however  h 
might  be  considered  in  Cox  v.  IStckin  as  a  leading  de- 
cision upon  the  subject,  does  not  seem  to  hare  been 
ftcted  upon  by  the  C!ourt,  for  they  decided  upon  a  dit^ 
ferent  point  And  if  the  verdict  include  a  legal  con^ 
sequence  as  well  as  a  proposition  of  fact,  and  in  draw* 
ing  this  consequence  the  jury  mistake,  and  in&r  con-* 
trary  to  law  (c),  then  it  is  absolutely  necessary  tp 
jiistice,  imd  the  Court  does  interpose  to  grant  a  new 

(d)  Smith  ▼.  Frampton^  1  Ld.  R.iy^  62.  S.  C    Saik,  644. 

{li)  Francis  r.  Baker,  Bac.  Ahr,  Ttial.  JL  4-    Svfain  v.  Hall,  3  IViU,  45, 

(f )  Per  Ld.  Mhnsf^  1  Burr,  393. 
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trial.     Now  in  this  case  the  jury  have  taken  upon  them         1815. 
to  decide,  without  any  proof  that  such  was  the  usage  of     p^^^^TTirs 
the  trade,  which  was  a  fact  proved  in  Floyer  v.  JBrf-         agaimt 
Viards  {a\  or  rather  against  such  proof,  that  this  com- 
mission of  one-half  per  cent,  may  lawfully  be  taken  by 
bankers;  this  being  the  first  time  that  such  a  rate  of 
commission  as  the  present  has  been  set  up,  the  formeir 
cases  going  no  farther  than  one-fourth  per  cent,  {b) 

Lord  EiXEMBOROUdH  C.  J.  observed  that  the  question 
came  to  this,  whether  the  commission  could  be  con- 
sidered as  a  reasonable  charge  for  trouble ;  for  there  waa 
no  rule  of  law  that  it  shall  not  exceed  one-fourth  per  cent.,^ 
though  the  former  cases  turned  upon  a  commission  at 
that  rate.  That  as  this  case  in  point  of  amount,  and 
in  some  measure  of  principle,  was  of  great  conse-i 
Quence,  the  Court  would  coxisider  iL 

Cur.  adv.  vid(^ 

I^ord  EiXENBOROUGH  C.  J.  on  tliis  day  deliverec} 
\]\e  judgment  of  the  Court«  The  question  before  us  is 
not  whether  the  verdict  given  in  this  case  is  such  as  we 
should  ourselves  have  given,  but  whether  having  been 
given  by  a  jury,  to  whom  the  whole  case  was  fully  left 
in  point  of  fact,  and  to  whom  the  law  upon  the  subject 
was  distinctly  stated,  it  ought  upon  the  grounds  of 
argument  suf^^ested  to  us,  to  be  now  set  aside  and  n 
new  trial  granted.  We  cannot  discover  any  question 
of  law  upon  which  the  jury  were  misdirected,  or  (being 
directed  as  they  were)  upon  which  they  have  come  to 
an  erroneous  conclusion.     All  the  questions  which  tliia 

(a)  Cov'p.  1 12. 

(3)  fi'ltjcb  V,  Fcnti,  2  T.  ^.  52.  n.     Mntcrman  v.  Cqiirric,  3  Camph*, 
ff.  P.  C.  488. 
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1 8 15.  case  presented  for  their  immediate  consideration,  were 
questions  properly  of  fact,  upon  which,  and  upon  the 

against  Credit  duc  to  the  several  witnesses  by  whom  th^  testi- 
mony was  given,  it  was  their  peculiar  province  to  decide- 
As  far  as  in  the  evidence  which  has  been  reported,  any 
contradiction  is  to  be  found,  the  jury  must  (in  this 
as  in  all  other  cases)  be  presumed  to  have  given  credit 
to  such  of  the  witnesses  as  were -best  entitled  to  belief 
unless  the  contrary  should  distinctly  appear  to  have 
been  the  case;  and  as  to  their  deduction  from  the 
whole  of  the  testimony,  it  ought  in  general  to  have 
effect  given  to  it,  unless  it  appears  clear  that  the  jury 
have  drawn  an  erroneous  conclusion.  The  Court 
in  granting  new  trials  does  not  interfere,  unless  to 
remedy  some  manifest  abuse,  or  to  correct  some  manifest 
error  in  law  or  fact.  The  principal  question  has  been^ 
\\  hether  the  one-half  per  cent  agreed  to  be  charged  for 
commission  in  this  case,  is  clearly  referable  to  an  usuri- 
ous contract  between  the  parties  for  the  payment  of 
interest  above  5  per  cent,  upon  a  loan  of  money,  op 
whether  it  may  not  be  referred  to  an  agreed  measure  of 
remuneration,  justly  demandable  for  trouble  and  ex- 
pence  incurred  in  the  accepting  and  n^ociatLog  bills^ 
remitted  to  and  drawn  upon  them,  and  in  the  doing 
such  other  business  as  is  stated  to  hav^  been  dow  by 
the  Kensingtons  for  the  houses,  or  rather  for  the  houses 
of  the  defendants,  upder  its  different  names  ^d  de-. 
scriptions.  It  must  I'  tlxink  be  taken  that  in  the  year 
1 806,  at  least,  the  Kensingtons  kdew  that  the  two  houses 
consisted  of  the  same  individuals  as  partners,  and  of  uq 
others,  and  that  further  advances  were  then  expected 
and  intended  to  be  made  to  them  by  the  Kensiftgton^  at 
the  formerly  agreed  rate  of  commission,  viz.  of  one-half 
pei:  cent,  and  that  such  advances  were  continued  to  be 
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made  to  them  accordingly,  down  to  the  period  of  their         x8i5. 
respective  failures.     Commission  cannot  be  added  to         " 
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the  amount  of  legal  interest  for  the  purpose  of  inducing         against 
a  loan  of  money  to  be  made,  and  of  recompensing  it 
afterwards  when  made.     All  commission,  where  a  loan 
of  money  exists,  must  be  ascribed  to  and  considered  as 
an  excess  beyond  legal  interest,  unless  as  far  as  it  is 
ascribable  to  trouble  and  expencc  bond  fide  incurred, 
in  the  course  of  tlie  business  transacted  by  the  persons 
to  whom  such  x:ommission  is  paid;  but  whether  any 
thing,  and  how  much,  is  justly  ascribable  to  this  latter 
account,  vi2.  that  of  trouble  and  esqpence,  is  always  a 
question  for  the  jury,  who  must,  upon  a  view  of  all  the 
facts,  exercise  a  sound  judgment  thereupon.     There 
has  been  much  contrary  evidence  given  upon  this  sub- 
ject, particularly  as  to  the  question  of  commission  pro- 
perly demandable  for  this  description  of  trouble  and 
expence;  and  in  order  to  set  aside  this  verdict,  we 
ought  clearly  to  see  that  the  jury  have  disbelieved  what 
they  ought  to  have  believed  on  this  head,  or  have 
believed  what  they  ought  to  have  disbelieved ;  and  that 
they,  in  consequence^  have  errcmeously  considered  a 
larger  amount  of  commission  for  trouble  and  expence 
OS  allowable  in  this  case,  than  could  fairly  be  allowed. 
Tiiis,  upon  the  fullest  consideration  of  the  evidence,  we 
cannot  distinctly  see  to  have  been  the  case.     That 
there  are  circumstances  in  this  case  strongly  pregnant 
of  suspicion,  and  which  lead  to  a  conclusion  difierenl 
from  that  which  the  jury  have  drawn,  cannot  be  denied : 
a  striking  circumstance  of  this  kind  is,  that  after  an 
agreement  made  by  the  Steins  at  a  period  of  great 
pecuniary  pressure  in  their  affairs,  when  advances  were 
most  necessary  to  them,  by  which  agreement  it  had 

been 


Stein. 
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1815.        been  stipulated  in  terms  that  the  banking-house  of  t^e 
""—         Kensingtons  should  be  kept    from   advance  in  every 

Carstairs 

agntKit  respect,  they,  the  Kensingtons^  did  nevertheless  almost 
immediately  become  in  advance  for  them ;  and  though 
the  interest  paid  by  the  country  and  Scotch  house,  as  it 
is  called,  on  such  advances,  was  so  contrived  as  not  to 
amount  to  more  than  87/.  in  the  first  three  years,  yet 
the  interest  on  advances  during  the  same  period  to  the 
London  house  amounted  to  5000/.  and  the  commission 
to  about  the  same  sum.  There  is  likewise  a  verv 
siuspicious  machinery  in  the  constitution  of  two  houses 
(under  different  firms,  but  consisting  of  precisely  the 
same  individuals,)  as  well  as  in  the  substance  of  the 
dealings  with  them,  formed,  as  it  is  taid^  on  the  basis  of 
there  being  no  advance  to  be  made  by  the  Ketuingtons, 
whereas  an  advance,  which  commenced  almost  immc>> 
tliately,  continued  in  an  increased  and  increasing  pro- 
portion, down  to  the  respective  failures  of  the  difiecent 
(\nrties.  These  circumstances  certainly  laid  a  fi>imd* 
at  ion  for  suspecting  that  the  high  rate  of  commistton 
contracted  for  was  a  colour  for  usury  upon  loans  which 
were  stipulated  not  to  be  required,  but  which  were  ki 
fact  required,  and  made  from  the  beginning  to  the  end 
of  this  business.  But  this  question,  i.  e.  whether  colour 
or  not,  was  a  question  for  the  consideration  of  the  ji5y, 
and  to  their  consideration  it  was  fully  left,  with  a  strong 
intimation  qf  opinion  on  the  part  of  the  judge,  diat  the 
transaction  was  colourable^  and  the  commission  of 
course  usurious.  The  jury  have  drawn  a  different 
conclusion,  and  which  conclusion,  upon  the  view  they 
might  enfertain  of  the  fiurts,  tliey  were  at  liberty  to 
draw ;  and  they  having  done  so,  for  the  reasons  already 
atated)  wc  do  not  feel  oursdvesy  as  a  court  of  law,  and 

4  acting 
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acting'  according  to  the  rules  by  which  courts  of  law  1815. 

are  usually  governed  in  similar  cases,  at  liberty  to  set  — — 

•i^ide  that  verdict  and  grant  a  new  trial.  axaiftst 


Rule  discharged, 


Stein. 


The  King  against  Commerell  and  Ellis.       U^ednaiMy, 

May  31st. 

HTHE  inhabitants  of  the  parish  of  Slinfold,  in   the  Tbeseuions 

county  of  Sussex,  were  px^escnted  by  A.  and  B,  the  p^ri,!,  it  ac- 

constables  of  the  hifndred,  for  not  repairing  a  carriage  ^hc"riirS?an 

roady  which  presentment  was  afterwards  turned  into  an  i"**"*"**"?  ^^ 

^  notrepainng 

indictment   at  the  Quarter  Sessions,  and  the  names  of  « highway,  may 

A.  and  B.  indorsed  thereon  as  the  witnesses.   Notice  award  C.  and 

was  given  by  the  parish  that  they  would  appear  and  to  thc'parS?, 

plead  not  guilty,  and  try  at  the  next  sessions,  which  *llJl,^^of  c.* 

notice  was  entitled  **  Tlie  King,  on  the  prosecution  of  ""^^  ^-  ^^?°K 

A.  and  B.^  &c.  and  was  signed  "  Z).  &  solicitor  for  the  the  indictment, 

parish  of  Slinfold^**  and  was  directed  to  the  clerk  of  the  the  indictment 

peace  and  to  A.  and  B.     Notice  was  also  given  by  the  preacntment  of 

defendant  Ellis  to  the  surveyors  of  the  parish  to  pro-  ^Ju^  whwo 

duce  their  accounts,  &c.  at  the  trial,  on  the  part  of  the  "hTindiTmem- 

prosecution,   which  notice  was  signed  "  H.  EUis,  so-  and  Xtisenocg>i 

*  ^  ^  if  the  order  is 

licitor  for  the  prosecution.''     Afterwards  at  the  said  intitnled  at  in 

sessions  one  of  the  inhabitants  appeared,  and  pleaded  of  c.  and  £., 

not  guilty  to  the  indictment,  and  it  was  tried,  and  the  Uig  furthe/thac 

parish  were  acquitted,  whereupon  the  sessions  made  an  pr<^cutor"^ 

order,  entitled  «  The  King,  on  the  prosecution  of  W.  "*^»'**«*'  "««^  '^ 

'  o  IT  appear  on  th*! 

Commaxll  and  H,  Ellis,  against  the  inhabitants  of  the   f'c«  of  the 
parish  pf  Slinfold^^'   whereby  <<  the   Court  awarded   indictment  wai 

tried,  if  that 
appear  by  the  record  of  the  proceedings ;  and  the  order  is  good  in  form  if  it  be  for  the 
payment  dt  the  costs  to  the  solicitor  of  the  parish* 

and 
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1815.        and  ordered  the  said  W.  C  and  i7.  E.  to  pay  to  A  5. 
the  solicitor  for  the  above  defendants  in  the  said  pro^ 


The  Kino  ,  «        ,  .        • 

against        secution,  2/^L  6s.  iicL  Bs  and  foT  their  costs  therein. 


99 


COMML'RELLi 


The  bill  of  costs  was  entitled  as  in  the  prosecution  of 
Comrnereli  and  Ellis. 

And  all  this  now  appearing  upon  the  return  to  a  cer-^ 
tiorari,  Courthope  in  support  of  the  order  of  sessions, 
adverted,  i  st,  to  an  objection  that  had  been  made  to 
the  order,  at  a  former  time  when  a  part  of  the  pro- 
ceedings only  was  before  the  Court,  viz.  that  it  did 
not  appear  upon  the  face  of  the  order  that  a  trial  had 
been  had ;  to  which  the  Court,  he  said,  at  that  time 
answered  that  if  it  appeared  upon  the  record  of  the 
indictment,  &c.  that  would  be  sufficient;  whereupon  a 
certiorari  went  to  remove  the  record.  And  now  he  ob- 
served the  record  did  set  forth  that  there  had  been  a 
trial,  and  that  the  parish  were  acquitted,  adly,  As  to 
the  objection  that  Commercll  and  Ellis  are  not  shewn%> 
be  the  prosecutors,  but  are  only  so  called  in  the  title 
of  tlie  order.  Tlie  stat.  13  G«  3.  c  78.  s.  64.,  which 
enables  the  court  to  award  costs  to  the  prosecutor  or 
person  indicted,  does  not  prescribe  the  form  in  which 
they  shall  be  awarded ;  and  so  in  Bex  v.  Inhabitanis  qf, 
Clijion  (a),  it  was  holden  that  the  judge  at  the  trial 
indorsing  that  the  defence  was  frivolous,  was  in 
effect  awarding  costs  to  the  prosecutor.  And  if  it  were 
necessary  to  the  well  making  an  order  upon  the  prose* 
cutors  for  payment  of  costs,  to  shew  that  they  were 
really  prosecutors,  the  consequence  would  be  that  the 
justices  must  set  out  the  whole  evidence  relating  to  that 
matter,  which  would  introduce  great  length  and  Incon- 
venience in  the  proceedings.  3dly,  As  to  the  objection 
that  the  costs  are  awarded  to  D.  &,  and  not  to  the  in- 

(«)  6  r.  R,  344^ 

I  habitants 
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habitABts  of  Slv^bUf  dlie  an$wtr  is  that  the  inhabitants        1815* 
us  an  iggrc^te   body  are  incapable  of   having  tlie  - 

, ,         ,  The  KiKo 

costs  paid  to  thenu  agahut 

CoMUBftBLt. 

lyOgUf  contra^  objected  that  not  only  was  it  not 
shewn  that  C.  and  £.  were  prosecutors,  but  their  being 
prosecutors  was  negatived,  because  it  appears  that  it 
was  the  constables  who  made  the  presentment,  and 
whose  names  were  afterwards  indorsed  upon  the  indict- 
ment, and  the  parish  have  treated  them;  as  prosecutors 
by  naming  them  such,  and  directing  to  them,  and 
giving  them  a  nodce;  after  which  they  cannot  turn 
round  and  9ame  other  persons  prosecutors  in  their  bill 
of  costs.  Neither  can  the  sessions  look  beyond  the 
reeofd  for  the  prosecutor,  for  the  law  has  defined  who 
the  proseoiitor  is^  viz.  the  person  who  prefers  the  in- 
dictmeut  wd  goes  befiMre  the  grand  jury ;  and  therefore 
thoe  is  po  tieoeBsity  for  any  fiirther  inquiry ;  and  if 
there  were^  the  sessions  have  not  such  a  latitude  of  dis- 
cretion as  to  be  authorized  to  determine  that  a  party 
has  mad^  himself  prosecutor  by  giving  a  notice  to  pro- 
duce books,  JcOr  2dly,  The  order  for  payment  of  costs 
is  ill,  because  it  directs  them  to  be  paid  to  the  solicitor 
and  not  to  the  parish,  whereas  the  statute  from  which 
alone  the  sessions  have  authority  to  award  costs,  di- 
rects that  they  shall  award  them  to  \iie  person  indicted. 
And  though  it  may  be  true  that  here  the  costs  could 
not  be  paid  to  the  parish  at  large,  and  therefore  posH 
sibly  the  order  might  be  well  executed  by  payment  to 
their  authorized  agent  or  solicitor,  yet  that  is  no  ar- 
gument against  making  the  order  in  the  form  prescribed 
by  the  act;  for  as  well  might  it  be  argued  that  a  parish 
eaufot  be  indictedf ,  because  the  parish  at  large  cannot 

Vol.  IV.  P  appear. 
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1 8 1 5.        Appetr,  but  most  appear  by  some  indiTidual  zq>ieseut« 

ThTKiliro  ^"^  '^  *'  ^^  ^^  ^  ^^^  constant  practice  that  the  indictoient 
against  {%  in  form  aninst  the  parish,  and  so  is  the  precept  or 
distringas  against  them.  And  in  civil  actions,  in  which 
attomies  are  the  recognized  agents  for  the  parties,  and 
whose  names  are  entered  on  the  record,  it  is  never  the 
practice  for  the  Court  to  award  costs  to  be  paid  to  the 
attorney,  but  only  to  the  parties  themselves ;  and  it 
would  be  ill  so  to  do;  a  fortiori  the  sessions  shall  not 
do  it,  to  whom  an  attorney  is  neither  known  as  an  au«- 
thorized  agent,  nor  is  his  name  entered  on  tlie  record. 

Lord  Ellenborough  C.  J«  As  to  the  last  point,  the 
sessions  have  adopted  the  only  practicable  oonstmcdon 
which  the  act  affords.  For  you  must  needs  get  rid  of 
the  letter  of  the  act,  because  the  letter  is  imimicticable 
and  cannot  be  followed ;  for  you  cannot  ddiver  capita^ 
tim  to  each  individual  composing  the  inhabitants  of  the 
parish  his  quota  of  the  costs.  The  argument  however 
is,  that,  for  the  sake  of  the  impracticaUe  letter  of  the 
act,  we  must  reject  a  practicable  form.  Perhi|M  this 
Order  might  have  been  as  well  if  it  had  awarded  costs 
to  the  parish  to  be  paid  to  their  solicitor;  but  by  ana- 
logy to  legal  proceedings  in  the  superior  courts,  where 
the  attorney  is  the  authorized  person  to  recdve  the 
debt  and  costs,  the  justices  have  at  once  ordered  the 
costs  to  be  paid  to  the  solicitor,  as  to  the  person  pro- 
bably who  made  the  disbursonents  on  account  of  the 
parish.  They  order  them  to  be  paid  to  the  only  per- 
son of  whom  they  have  notice,  except  the  person  who 
pleaded  to  the  indictment.  If  any  exception  had  been 
made  at  the  time  to  the  solicitor's  bdng  appointed  to 
receive  the  money,  that  might  have  formed  a  very  fit 

subject 
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sratjeet  of  dtliberation  (ot  the  seMions;  bat  in  the  ab-        i8i5« 

seooe  of  any  other  authority  «aperseding  the  authority        | 

of  the  solicitor,  I  think  the  solicitor  who  gave  the  no-  agai^ti 
lice  for  the  parish,  and  made  the  disbursements,  was  Com*ie*«lu 
properly  enough  the  person  to  whom  the  justices  might 
direct  the  costs  to  be  paid*  As  to  the  other  point, 
whether  the  persons  by  whom  the  costs  are  directed  to 
be  paid  were  the  prosecutors,  in  many  cases  it  is  not  a 
matter  of  certainty  who  the  prosecutor  is ;  on  the  con* 
trary,  it  may  be  a  very  nice  and  intricate  question ;  for 
we  know  that  in  an  action  for  a  malicious  prosecution, 
if  the  prosecutor  be  kept  out  of  sight,  it  sometimes  be- 
comes a  point  of  very  subtle  evidence  to  determine. 
But  id  certum  est  quod  certum  reddi  potest,  and  it  is  a 
question  to  be  ascertained  by  inquiry  and  evidence. 
And  here  the  sessions  upon  inquiry  have  found  who  is 
the  prosecutor,  which,  as  it  must  very  often  be  uncer- 
taiii  where  there  are  more  names  than  one  on  the  back 
of  the  indictment,  must  always  be  incidentally  the  busi- 
ness of  the  sessions  to  inquire  of  and  to  decide.  It  is  some- 
times the  business  of  this  court  to  make  that  inquil'y, 
as  in  Bex  v.  Inckdon  (a),  one  questioo  before  the  court 
was,  whether  Sir  A*  Chichester  was  the  prosecutor*  So 
in  this  case  the  sessions  have  found  these  defendants 
were  the  prosecutors,  and  this  court  will  not  interfere 
with  that  decision,  unless  it  appeared  that  the  sessions 
had  corruptly  or  improperly  so  found,  which  would 
then  be  a  proceeding  of  a  different  nature  from  the 
present.  We  must  presume  that  the  sessions  have  dome 
.  right  in  fixing  these  persons  with  the  character  of  pro- 
aecutors  according  to  competent  evidence  befi>re  Aem. 

(«)  Ante^foXX  468. 

Pa  Le  Blakc 
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1 8 1  $.  Le  Blai^c  J.     Both  questions  arise  upon  the  «Uf« 

13  Geo.  3.  c.  78.  s.  64.,  which  enacts,  "  that  it  shall 

The  Kino  J  J  /  t>  -» 

ag^tinst  and  may  be  lawful  for  the  court  before  whom  any  in* 
dictment  or  presentment  shall  be  tried,  to  award  costs 
to  the  prosecutor,  or  to  the  person  indicted  or  prose- 
cuted," vesting  in  the  court  before  whom  the  indictment 
is  tried  this  authority.  In  order,  therefore,  to  exercise 
this  authority,  the  court  must  determine  who  the  pro- 
secutor is.  And  here  the  sessions  have  awarded  costs 
against  these  two  persons  expressly  as  prosecutors; 
therefore  the  court,  in  whom  the  authority  is  vested, 
have  determined  that  they  are  the  prosecutors.  They 
have  also  awarded  the  costs  to  be  paid  by  them  to  2).  5. 
the  solicitor  for  the  parish,  the  defendants  in  the  prose- 
cution. The  words  of  the  act  are^  <*  that  they  shall 
award  costs  to  the  person  indicted  or  presented/'  And 
no  objection  is  now  made  by  the  parish,  or  appears  to 
have  been  made  by  them  at  the  sessions,  to  the  award- 
ing  the  costs  to  be  paid  to  this  person  as  their  solicitor; 
but  we  must  take  it,  for  they  are  supposed  to  be  pres#nt 
in  court,  that  they  consented  to  the  order's  being  so 
made.  Therefore  I  cannot  help  thinking  that  it  satisfies 
the  words  of  the  act,  where  we  find  the  order  directs 
tfie  costs  to  be  paid  to  a  person  acting  as  agent  to  the 
parish  indicted,  and  with  their  consent. 

Bayley  J.  It  is  always  matter  to  be  determined  by 
inquiry  whether  a  person  is  or  is  not  the  prosecutor. 
It  does  not  necessarily  follow  that  he  whose  name  is  on 
the  back  of  the  indictment  must  be  the  prosecutor; 
neither  in  Rex  v.  Smitk  (a),  nor  in  Rea  v.  KeMeworth  {b\ 
was  the  prosecutor's  name  upon  the  indictment.    If 

{a)  I  Burr,  S^  Wi^.Ajj. 

these 
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these  persons  might  have  become  entitled  to  receive  1815. 
costs,  they  may  also  be  liable  to  pay  them,  if  made  out 
to  be  the  prosecutors.  As  to  the  other  objection,  it  agairtst 
seems  to  me  that  the  solicitor  was  the  most  proper  per- 
son to  receive  the  costs.  It  is  true  the  inhabitants 
might  have  objected ;  but  they  might  be  satisfied,  and 
so  might  the  sessions  also  that  the  solicitor  had  paid 
the  whole  expences  out  of  his  own  ppcket ;  and  thus 
the  matter  would  be  settled  between  them ;  whereas  if 
the  sessions  had  ordered  the  costs  to  be  paid  to  the  in- 
dividual who  pleaded  to  the  indictment,  and  if  he  had 
absconded  with  them,  the  solicitor  would  have  been  left 
to  call  on  the  rest  of  the  inhabitants  to  reimburse  him. 

Damtfier  J.  Who  the  prosecutor  is  must  be  matter 
of  inquiry.  It  does  not  follow  that  the  constables  were 
so  because  their  names  were  indorsed  on  the  indict* 
ment.  It  was  for  the  sessions  then  to  satisfy  themselves 
upon  that  head ;  and  they  have  done  so,  and  have  su& 
ficiently  made  it  appear  by  their  order  that  these  de- 
fendants were  prosecutors.  Upon  the  other  point,  the 
question  seems  to  be,  whether  an  order  to  pay  to  the 
acknowledged  agent  of  the  inhabitants  who  has  dis* 
bursed  the  whole  expences,  is  ill.  And  this  seems  to 
be  determined  by  considering  that  it  is  the  only  prac- 
ticable way  of  making  the  order  efficient,  and  that  it  has 
been  done  with  the  concurrence  of  the  ii^babitants. 

Order  gonftrmed. 


Ps 
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I8I5. 


iTtinesdaj,  The  KiNG  ogoinst  The  Inhabitants  af  Bowness. 

^.  TJPON  appeal,   the  court  of  quarter  sessions  for 

rented  and  re-  Cumberland  Quashed  an  order  for  the  removal  of 

tided  on  a  tcne- 

nent  of  4/-  a  EUzabeth  Wrighty  single  woman,  from  Baamess  to  Kirk' 

the  Mine  year  bamptorij  subject  to  the  opinion  of  this  Couat  upon  the 

Jrbt.:^tL.  Mowing  case: 

flirr^^f^**''  The  pauper  had  gained  no  settlement  for  herselft 

oats  growinir  jakti   Wright   her  father  being  '  settled  at  Kirkbamp' 

in  one  field,  for 

21/.  t4j.,  which  ton^    in   18  4    rented   a   dwelling*house,    cow*house» 

different  kinds  ^^'^  pasturage  for  his  cow  in  Baamess^  of  the  annual 

different  pe-  ^^  ^alue  of  4/.   and  resided  upon  it  during  that  year. 

2^an*to^M  ^  ^^  "^  ^^  August  in  the  same  year  he  bought 

them  on  14th  at  a  public  auction  four  lots  of  oats  growing  in  the 

continued  reap-  same  field  at  Burgh  for  tlie  sum   and  of  the  value 

they  ripened,  of  12L  145.     The  oats  were  of  different  kinds  that 

thenTaway  at  opened  at  diflerent  periods.     He  began  to  reap  them 

twecn*th***    h  ®^  ^^^  '^^  ot  September,  and  continued  reaping  them 

^ttmhrr  and  as  they  ripened,  and  carted  them  away  at  intervals,  be* 

hereon  which  tween  the  14th  of  September  and  the  3d  of  November 

offtheuttioad:  in  the  Same  year,  oh  which  day  he  carted  off  the  last 

did  no?  thcnrb  ^^^*     ^^  ^^^  question  for  the  opinion  of  the  Court 

acquire  a  icttle-  was  whether  under  the  above  circumstances  •/.  Wright 

meal.  ** 

a  settlement  in  Baamess, 


Scarlett  and  6.  Lamb,  in  support  of  the  order  of 
sessions^  argued  that  this  purchase  of  the  lots  of  oats 
was  to  be  deemed  a  tenement  within  tlie  statute  of 
Can  2.,  for  it  passed  an  interest  in  the  land  to  the 
purchaser;  and  though  it  be  a  purchase  and   not  a 

renting,  that  makes  no  difference  as  to  the  settlement 
First,  An  interest  in  the  land  passed  to  the  vendee  for 
so  long  as  the  oats  should  be  growings  and  until  they 

were 
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were  reaped  and  carried  away.    The  sendee  was  beitnd        161  s* 
to  carry  tbem  off  in  convenient  time  (a)»  and  for  that      ^^  „ 
purpose  had  a  right  of  entry  upon  the  land,  and  mi^t        ogmmt 

The  lohftbi' 

have  distrained  damage  ftasant,  or  maintained  trespass.  untsof 
For  thus,  Crodnf  v.  Wadgmorth  {Jt)y  an  agreement  for 
the  purchase  of  a  crop  <^  mowing  grassy  then  growing,, 
will  enable  the  vendee  to  maintain  trespass  quare  clous. 
Jregf  for  an  agreement  conferring  an  ezclasiVe  right 
to  the  vestare  of  land,  during  a  limited  time^  and  for 
given  purposes,  is  a  contract  or  sale  of  an  interest  in 
lands.  In  like  manner  of  a  sale  of  a  crop  of  growing 
turnips  (c) ;  and  the  distinction  taken  in  Parker  v.  Stani- 
land  {d)  that  the  crop  was  not  a  groming  crop  recognizes 
the  same  principle.  So  a  rabbit  warren  without  any 
ri|^t  in  the  soil  (e),  the  feeding  of  cows  upon  land  [f)^ 
the  aftermath  of  meadow  land  {g\  ar%  each  of  them^ 
such  an  interest  in  the  realty  as  trill  confer  a  settle* 
mcnt;  and  the  rule  seems  to  be  that  any  thing  is  a 
tenement  which  is  a  profit  out  of  land ;  it  need  not  be 
a  fee-simple  or  fee-tail,  any  minute  interest  in  land  is 
parcel  of  a  tenement  (A).  Secondly,  A  tenement  ac- 
quired  by  purchase  will  confer  a  settlement  as  well  as 
one  diat  is  acquired  by  renting  for.  the  words  of  the 
statute  13  &  14  Car.  2.  r.  12.  are  <<  shall  come  to  seMe 
in^"  not  shall  renty  a  tenement,  so  that  if  there  be 
possession  under  a  lawful  tide^  the  words  of  the  statute 
are  as  well  satisfied  as  if  that  title  were  by  renting^ 
And  what  substantial  difiSsrence  is  there  between  the 

{a)  Per  Huitm  J.»  AfMr,88i.  {h)  6  East,  60s. 

ic)  Emmtnm  v.  HaHs^  %  TtimL  ^8. 

(i)  iiJE«i/,  36s. 

(0  Xex^*J*idiUetrrM^,$T.Jt.7j%, 

if)  Ihi£  tnd  Rex  t.  ToifMitt  4  T*  ^  671. 

(X)  JUx  V.  8hki%  %  7.  R*  451.    RtM  t.  Snm^lM,  4  T.  X.  548. 

W  Per  Lotd  Kenpiti  Rex  t.  TolpMle. 
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^*  renting  and  the  purchase  of  a  term,  except  that  in  one 
The  KiMo  case  the  rent  is  includetl  in  the  purchase-money,  and 
ThTiniuhi.  P^*^  '**  advance,  in  the  other  it  is  paid  by  degrees? 
Or  if,  as  has  been  soraetimes  said,  the  ability  of  the 
tenant  to  pay,  or  hfs  credit  to  acqun-e,  be  the  cri- 
terion, is  not  the  trust  as  great  which  is  reposed  in  a 
vendee,  and  his  competence  as  well  ascertained  by  his 
purchasing  as  if  he  rented  the  land  ?  For  suppose  a 
renting  with  a  stipulation  that  the  tenant  shall  pay  the 
rent  in  advance;  surely  he  has  no  greater  degree  of 
credit,  than  a  vendee  who  pays  the  money  presently, 
or  rather  the  stipulation  that  he  shall  pay  in  advance^ 
betrays  a  want  of  credit  in  him,  because  it  is  ont 
of  the  ordinary  course;  yet  this  would  not  prevent 
his  gaining  a  settlement,  for  it  is  not  necessary  for  the 
purpose  of  a  settlement  that  any  rent  at  all  should  be 
paid  (a).  Therefore,  whether  the  tenement  be  rented  or 
purchased,  there  is  the  same  reason  for  its  conferring 
a  settlement  in  one  case  as  in  the  other,  and  the  words 
of  the  statute  are  as  well  satisfied. 

Lord  Ellenborough  C.  J.  We  need  not  trouble 
the  other  side.  I  own  it  appears  to  me  that  it  has  been 
uniformly  adopted  as  the  rule  for  construing  the  statute 
of  Can  2.,  as  much  as  if  the  word  itself  had  been  in- 
serted in  the  statute,  that  the  coming  to  settle  in  means 
by  renting  or  holding  in  the  diaracter  of  tenant  It  is 
true  this  word  renting  is  not  In  the  Statute,  but  what  is 
found  in  the  subsequent  stat.  9  &  lo  JT.  3.  c.  1 1,  shews 
pretty  well  how  the   statute  e.f  n  j      .  -^ 

Tor  the      b  *»^tuie  ot  Car.  2.  was  understood. 

8u  sequent  statute  enacts  « that  no  person  i^ho 

shaU 
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iball  come  into  a  parish  by  certificate  shall  gain  asettle- 
meot  therein^  unless  he  shall  take  a  laue  of  a  tenement 
of  the  value  of  io/*9  Sic/'  Therefore  certainly  this 
enactment  was  framed  upon  an  understanding  that  the 
coming  to  settle  in  the  statute  of  Car.  a.  meant  a  taking 
under  a  letting  or  renting.  Upon  a  subject  like  this, 
one  is  afraid  to  enlarge^  lest  what  may  be  said  should 
lay  the  foundation  of  fiHure  discussions*  What  luU 
been  said  already  upon  the  subject,  has,  according  to  my 
understanding  of  it,  reached  the  extreme  limits  of  com- 
mon sense.  It  is  therefore  sufficient  to  say  upon  the 
present  occasion  diat  this  was  a  purchase  and  not  a 
renting,  or  in  any  way  a  holding  as  tenant,  and  upon 
that  construction  this  person  did  not  gain  a  settlement 
I  fed  no  inclination  to  extend  the  decisions  upon  this 
sabjeet,  indeed  I  hardly  go  with  them  to  the  extent  that 
they  have  gone  already,  and  think  it  much  better  in  this^ 
case  toabide  by  the  statute. 


1815. 

The  Kino 

against 
The  Inhabi- 
tants of 

BOVTNISS. 


Ljs  Blakc  J.  There  is  one  objection  to  which 
no  answer  has  been  given.  It  is  admitted  that  the 
party  must  have  come  to  settle  in  a  tenement,  that  is) 
must  have  resided  in  the  parish,  while  he  held  a  tene- 
ment of  the  value  of  i  o/.,  for  40  days.  Now  in  this  in- 
stance, allowing  all  that  has  been  stated  as  the  law  to  be 
correct,  and  the  authorities  to  apply,  and  granting  that 
this  was  a  tenement,' how  can  we  say  that  this  person  has 
i^sided  40  days  in  the  parish,  while  he  held  a  tenement 
of  the  value  required?  'He  rented  the  dwelling-house 
laid  other  premises  of  the  annual  value  of  4/.  for  the 
whole  year,  and  be  bought  a  crop  of  oats  by  auction  on 
the  i;ith  of  ^gus/,  which  he  began  to  cut  on  the 
14th  of  September^  and  it  does  not  appear  but  that  he 

carried 
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carried  the  greater  pare  in  valae  of  the  crap,  before  die 
expiration  of  40  days  from  the  time  of  his  first  purchas- 
ing it,  and  if  that  were  80^  his  interest  would  have  ceased 
pro  tanto  within  the  40  days,  and  he  would  not  ^have 
held  a  tenement  for  that  timeof  the  annual  value  of  io2. 
Therefore^  on  the  ground  that  it  does  not  appear  that 
there  has  been  a  holding  for  40  days  of  a  tenement  o£ 
the  value  of  loL  a-year,  I  think  that  the  order  of 
sions  cannot  be  supported* 


Bayley  J.  It  must  appear  that  the  party  had  an 
interest  in  land  of  the  annual  value  of  loL  for  40  day% 
but  here  his  interest  diminished  in  value  de  die  in  diem  sw 
he  cleared  the  land,  and  it  is  consistent  with  this  stat^ 
ment,  that  before  40  days  from  the  lOth  of  Aupat  he 
had  cleared  so  much  as  would  reduce  the  tenement  bdow 
the  yearly  value  of  xo/« 

Per  Curicmj  Order  of  Sessions  quashed'. 

P.  Cmaricney  was  to  have  argued  against  the  order. 


Mtff  3xst. 
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Indictment  1^  RROR  to  reverse  a  judgment  of  fine  and  imprison* 
chuging  in  the  meut  giveu  by  the  justices  ofKerO^  at  their  quarter 
thathTreceived  sessions,  up<m  an  indictment  there  found  and  tried. 
p!II«Wbtr-    The  indictment  was  in  this  form : 

leyttachof  four 

bushels,  to  be  groond  at  hU  mill,  and  that  he  delivered  thitc  baUidi  46 IK  of  oatmcd  sad 
barley  meal  mixed,  other  and  different  than  the  firodnec  of  the  aid  fear  bushclf,  U  Hi  for 
the  nnceruinty  to  which  of  the  foar  bnsheb  St  rebteti  The  iadletment  li  abo  Ul  if  it  4» 
not  shew  a  certain  place  where  the  defendant  recdred  the  barley  to  grind 

Indictment  docs  not  lie  agahut  a  miller  for  receiving  good  bmef  to  griad  at  hk  taSB» 
and  delivering  a  mixture  of  oat  and  barley  meal  dificrent  from  the  produce  of  the  buley, 
and  which  it  musty  and  wiwliolcsofflCi 

"Hie 
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^  The  jurors,  &c.  present  that  F.  Hayrtes^  late  of  the  x  8 1 5. 
parish  of  Brastedj  in  the  county  of  Kent^  miller,  on  the  — — 
{th  of  March  in  the  54th  G.  3.,  and  long  before^  and  agahit^ 
continually  from  thence  until  the  day  of  taking  the  in- 
quisition, was  possessed  of  and  did  keep,  and  still  is 
possessed  o^  and  doth  keep  a  certain  common  and 
public  mill,  called  a  water-mill,  situate  at  the  parish 
aforesaid,  for  the  purpose  of  grinding  wheat  and  other 
com  therein,  and  during  all  the  time  aforesaid,  caused 
to  be  ground  divers  large  quantities  of  wheat  and  other 
com  belonging  to  divers  subjects,  in  the  said  mill,  jh 
consideration  of  certain  hire  or  reward  to  be  taken  by 
him  firom  the  said  sul^gects,  to  wit,  at  the  parish  afor»- 
said,  and  that  the  defimdant,  on  the  said  5th  of  Marchy 
did  receiTe  of  and  from  £•  N^  a  subject,  four  bushels 
of  good  sound  and  wholesome  barley  of  the  goods  of 
E.  371,  of  the  value  of  20$.,  to  be  ground  at  and  in 
the  said  mill,  for  certain  reasonable  Bire  or  reward  to 
be  taken  by  the  defendant  from  E.  N.  for  grinding  the 
same  at  and  in  the  said  mill,  by  reason  whereof  the  de- 
fendant ought  to  have  delivered  to  E,  N*  all  the  true 
and  proper  meal  which  the  said  four  bushels  of  barley 
should  yield  after  grinding  the  same  as  aforesaid;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  defendant,  on  the  day  and  year 
last  aforesaid,  at  Brasted  aforesaid,  in  the  county  afore- 
said, and  long  before,  &c.  (repeating  verbatim  as  before 
that  the  defendant  kept  a  mill,  &c«  and  received  of  JB.  K. 
four  bushels  of  barley  to  be  ground,  &c.);  ftnd  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  defendant  unlawfully,  falsely,  fraudulently, 
and  deceitfolly  contriving  and  intending  to  cheat  and 
definaud  £.  ^.  of  his  goods,  afterwards,  to  wit,  on  the 
7th  of  March  in  the  54th  year  aforesaid,  with  force  and 

14  arms» 
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1 8 15.        amis,  at,  &c.  unlawfully,  unjustly,  fraudulently,  and 
""""^        deceitfully  did  deliver  unto  the  said  E.N»  a  certain 

The  Kino  .         #•  1  •        1  1      1    1       ^n        r*  1 

against  quantity  of  meal,  to  wit,  three  bushels  4olb.  of  oatmeal 
and  barley  meal  mixed,  other  and  different  thim  the 
true  and  proper  meal  or  produce  of  the  said  four  bushels 
of  barley  so  received  by  him  the  ddendant  of  and  from 
the  said  E.N,  as  aforesaid,  to  be  ground  by  him  the  de« 
fendant  as  aforesaid,  and  then  and  there^  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  did  imhiw* 
fully,  falsely,  fraudulently,  and  deceitfully  pretend  find 
intimate  to  the  said  j5.  N.  that  the  said  quantity  of  meal 
so  delivered  by  him  the  defendant  to  the  said  JS»  N^ 
was  good,  sound,  and  wholesome  meal,  produced  and 
yielded  from  the  said  four  butthek  of  barley  so  received 
by  him  the  defendant  for  the  purpose  in  that  behalf 
aforesaid,  whereas  in  truth  and  in  fact  the  said  quantity 
of  meal  so  delivered  by  the  defendant  to  the  said  JE.  N* 
aa  aforesaid  was  not  the  produce  or  quality  of  tha  said 
barley  so  received  by  him  the  defendant  of  the  said 
E.  N.  for  the  purpose  in  that  behalf  aforesaid,  and 
whereas  in  truth  and  in  &ct  the  said  quantity  of  med 
«o  delivered  by  the  defendant  to  the  said  E»  N.  as  afore- 
said, at  the  time  of  sudi  deliv^  of  the  same»  was 
and  still  is  a  compound  and  mixture  of  oatmeal  and 
barley  meal,  yielded  and  produced  frx>m  oats  and 
barley,  and  whereaa  in  truth  and  in  fact  the  said 
quantity  ol  meal  so  delivered  by  the  defendant  to 
the  said  £•  N.  as  aforesaid,  at  the  time  of  such  delivery 
of  the  same,  was  and  still  is  musty,  sour,  damaged,  and 
unwholesome,  aud  therdTore  of  little  or  no  use^  or  va- 
lue^ to  the  said  J5.  N. ;  and  whereas  in  truth  and  ^&ct 
be  the  said  defendant  hath  not  in  any  other  muui^^ 
iK^tsoevcr  hitherto  accounted  with  the  aaid  £/y«.for  the 

s6  wd 
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•aid  four  bodiels  of  bariejr,  or  made  or  given  him  any 
other  Midsfactioa  for  the  nne,  to  the  great  damage^ 
iiopoverkliiiie^t,  injury,  and  deception  of  the  said  JE*  N^      '  1^^' 
to  the  evU  eitampie^  ftc.  and  against  the  peaoe^  &c« 

Plea  not  goilty,  and  rerdiot  of  gnOty. 

And  the  errors  assigned  were»  first,  that  it  appears 
by  the  indictiaent  that  two  several  deliveries  of  two 
several  pwrcels  of  bariey  were  made  on  the  said  5  th  of 
Marci  by  E.  N»  to  the  defendant,  and  it  does  not  ap- 
pear in  which  of  the  two  parcels  the  supposed  firand 
was  committed  by  the  defendant;  secondly,  that  no 
indictable  oflfenee  is  charged  up<m  die  defimdant; 
thirdly,  that  no  sufficient  venue  is  laid  where  either  of 
the  said  parcels  of  barley  was  received  from  £.  N.  by 
the  defendant 

Joinder  in  error. 

Tadtfy  in  siq>port  of  the  errors,  argued^  first,  that 
die  indicttaebl  waa  iU  for  uncertainty,  by  reason  that  it 
is  not  ahewn  to  which  of  the  two  parcels  of  barley 
alleged  to  have  been  received  by  the  defendant  the 
fraud'applies;  and  the  whole  is  one  finding^  and  is  to 
be  taken  as  one  count,  and  no  part  of  it  can  be  rgected. 
And  how  upon  such  a  finding  could  the  defendant 
plead  autrefois  ocmvict  or  acquit,  and  shew  that  it  was 
in  respect  of  the  same  identical  act  of  receiving,  where 
more  than  one  act  of  receiving  is  allied?  Secondly, 
He  relied  on  Av  v.  CJuumei  (a),  Bex  v.  WkeaOmf  (6), 
Beg  V.  fViUen  (c),  to  s^w  that  thi^  was  not  an  indict- 
able ollenoe^  but  a  matter  <tf  a  private  nature  for  which 
an  action  would  lie.  And  as  to  its  being  indictable 
in  the  same  manner  as  die  selling  unwholesome  pro- 

(')  Str,  793.  {h)  s  Am*.  1115.  (0  Cited  %Burr.  ixa8. 
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iSiS*  Tisions  is  indicUble  (a),  the  indictiiieDt  ought  to  have 
TbTiv  ^^B^  ^  ^  Treev^s  ca«e  {b\  that  the  defendant 
H^»a  delivered  it  to  be  eaten  as  jbod^  and  that  it  was  not  jii 
to  he  eaten  hy  man^  whereas  all  that  is  aUq^ed  h  that 
it  was  a  mixture  of  oat  and  barlejf  wtealf  and  was  masty^ 
souTf  damagedf  and  unwkolesome.  Thirdly,  The  indict- 
ment is  illy  because  it  onty  charges  that  the  defendant 
on  a  day  certain  received  four  busheb  of  barley,  &c« 
without  shewing  that  he  received  them  at  a  certain 
place.  For  the  receipt  of  the  thing  is  a  material  fiict 
in  this  case^  and  it  is  an  undoubted  principle  that  no 
indictment  caii\  be  good  without  precisely  shewing  a 
certain  time  and  place  o£  the  material  fiu:ts  alleged  in 
it;  and  no  defect  of  this  kind  can  be  helped  by  the 
vMtlict  (c) 

BoUandf  contrdf  as  to  the  obgedbn  upon  the  want  of 
venu^  argued  tltat  if  it  wete  slaterial,  here  is  a  voiue; 
for  the  second  part  of  the  indictment^  which  respects 
the  receipt  of  the  second  parcel  of  barley,  commences 
with  an  allegation  of  time  and  piece,  viz.  oti  the  day 
and  year  last  aforesaid^  at  Brasted  ejfisresaid^  to  which 
all  that  follows  it  is  to  be  referred.  But  the  indictment 
would  be  well  enough  without  it,  for  the  feet  of  receiving 
the  barley  does  not  require  a  V2nue,  because  the  receipt  is 
not  the  git  of  the  oflfence,  and  therefore  it  is  immaterial 
where  he  received  it;  the  ddivery  of  an  unwholesome 
mixture  other  than  the  produce  of  the  barley  is  the  of- 
fence, which  is  laid  with  the  proper  certainty  of  time  and 
place.  And  as  to  the  second  objection,  it  is  laid  down  in 
Haaic.  P.C.  &.i.r.7X.  sect.u  fin*  which  i  Sess.  Ca.  217. 

{a)  4 -B/flc.  Com  x6i.  (*)  %  East,  P.  C.  8»r. 

(r)  Hmvk.  P.  C,  b*  %,  c.  »s*  i^^**  77*  Sj* 

is 
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k  citedf  tiiat ''  changing  com  by  a  mifler  and  retaraing        1815* 
bad  cam  instead  of  it»  is  punishable  by  indictment,  for      JTZT^ 
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being  in  the  way  of  trade  it  is  deemed  an  offence  fg^fsi 
against  the  pablia''  And  the  authorities  cited  for  the 
defendant  as  well  as  B^  v.  Batoer  (a)^  only  decide  that 
for  an  imposition  which  a  man's  own  prudence  ought 
to  guard  him  against,  an  indictment  does  not  lie,  but 
he  is  left  to  his  civil  remedy.  And  in  the  cose  at  bar 
if  the  defendant  had  sold  to  E.  N,  unsound  barley  for 
sound,  these  authorities  might  have  applied ;  but  here 
the  defendant  has  fraudulently  changed  another  man's 
good  commodity,  which  he  received  for  a  special  pur- 
pose for  his  own  bad  commodity.  Therefore  the  rul^ 
caveat  eagMoTf  to  which  the  former  cases  may  be  re- 
ferred, does  not  apply  to  this.  Aa  to  the  first  objec- 
tion, the  indictment  may  be  read  as  conmi«icing  where 
the  second  part  which  respects  the  receipt  of  the  second 
parcel  begins,  and  then  there  will  be  one  good  count. 

■ 

Lord  Ellsnbobouoh  C.  J.  As  to  the  ist  error  as- 
signed, this  indictment  has  gone  a  certain  length,  that 
is,  as  far  as  allq;ing  a  delivery  of  one  parcel  of  barley, 
and  then  breaks  p£P  and  alleges  the  delivery  of  a  second 
parcel,  leaving  the  matter  of  the  first  allegation  imper- 
fect, and  the  whole  uncertain  as  to  which  of  the  two 
deliveries  the  fraud  imputed  to  the  defendant  applies. 
One  cannot  but  perceive  that  the  first  part  is  but  the 
fragment  of  a  count,  and  ought  to  have  been  perfected 
by  alle^^ng  some  act  done  applicable  to  that  delivery, 
and  then  the  other  breach  would  have  applied  to  the  se- 
cond delivery.  That  however  has  been  omitted,  and 
therefore  as  it  now  stands  upon  the  face  of  the  record 

there 
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1815.        there  were  two  deliveries  of  sereral  portions  of  bailqrf 

iod  it  is  uncertain  to  which  of  the  portions  the  aflbace 

alainu^  is  to  be  applied^  Therefore  upon  this  ground  the  io- 
Hatnss.  ilictment  seems  to  be  yidous.  Then  as  to  the  want  of 
a  yenue  where  either  of  the  parcels  of  barley  was  re- 
ceiycd,  which  is  the  last  error  assigned,  I  haye  been 
endeayouring  to  see  if  it  might  not  be  dispensed  with, 
but  upon  looking  to  the  indictment,  I  iind  that  it  alleges 
that  the  defendant  received  the  barley,  for  the  purpose 
of  being  ground  at  the  mill,  and  that  the  purpose  is  a 
fact  constantly  referred  to  in  all  the  subsequent  allega- 
tions ;  for  they  all  relate  to  the  barley  so  received  by  tie 
defendant  as  qfbresatd.  Therefore  it  seems  to  me  that 
the  indictment  is  defective  for  want  of  a  venue  to  a  ftct 
which  is  material  and  may  not  be  dispensed  witii.  Also 
the  alk^tion  that  the  quantity  delivered  to  JB.  N.  was 
musty  and  unwholesome,  if  it  had  idl€f[ed  that  he  d^- 
*  livered  it  as  an  article  for  the  food  of  man,  might  pos* 
sibly  IjiSLve  sustained  the  indictment,  but  I  cannot  say 
that  its  being  musty  and  unwholesome  necessarily  and 
ex  vi  termini  imports  that  it  was  for  the  food  of  man, 
and  it  is  not  stated  that  it  was  to  be  used  for  the  susten-* 
tation  of  man,  only  that  it  was  a  mixture  of  oat  and 
barley  meal*  As  to  the  other  point  that  this  is  not  an 
.  indictable  offence  because  it  respects  a  matter  transacted 
in  the  course  of  trade,  and  where  no  tokens  were  exhi- 
bited by  which  the  party  acquired  any  greater  degree 
of  credit,  if  the  case  had  been  that  this  miller  was  owner 
of  a  soke  mill,  to  which  the  inhabitants  of  die  vicinage 
were  bound  to  resort  in  order  to  get  their  com  ground, 
and  that  the  miller  abusing  the  confidence  of  this  his 
tttuation  had  made  it  a  colour  for  practising  a  fraud, 
this  might  have  presented  a  different  aspect ;  but  as  it 

now 


HATNEft 


ilk  THE  FiFiT-FiFTH  Yeab  OF  GEORGE  IIL  aat 

how  is,  it  does  seem  to  be  no  more  than  the  case        iSij* 
•f  a  common  tradesman  who  is  gailty  of  a  fraud  in  ■■ 

a  matter  of  trade  or  dealings  such  as  is  adverted  to  in        agmna 
Bex  T.  Wheaiky  and  the  other  cases,  as  not  being  ior 
dictabie.    These  objections  therefore,  and  one  is  suffi- 
cient, seem  tome  to  be  fiitaL 

Le  Blanc  J.  t  am  of  the  same  opinion.  It  has 
been  attempted  to  answer  the  objection  for  want  of  a 
Tenue  in  this  way,  that  as  it  is  alleged  that  the  Defen- 
dant received  the  barley  to  be  ground  at  the  mill,  and 
the  mill  is  beJTore  described  as  situate  at  a  parish,  there^ 
fore  there  is  a  venue  where  the  barley  was  received* 
£ut  it  is  a  material  fact  and  necessary  to  constitute  the 
offence,  supposiligitto  be  indictable,  that  the  defendant 
ireceived  the  barley  for  the  purpose  of  being  ground  into 
meal,  and  tlierefote  ought  to  be  alleged  with  suiEcient 
certainty  of  time  and  place,  and  not  left  to  inference; 
but  here  i^  no  sufficient  all^^tion  of  the  place  where  the 
defendant  received  it  Then  as  to  the  objection  that 
here  are  two  several  receipts  alleged,  the  Court,  I  think, 
cannot  consider  the  first  part  of  the  indictment  touching 
the  receipt  of  the  first  four  bushels,  as  a  distinc^t  count, 
because  it  is  not  followed  up  by  any  charge,  but  merely 
states  the  receipt,  nor  has  it  any  conclusion,  against  the 
peace,  &Jc  The  whole  forms  but  one  count  containing 
two  introductions  to  one  grievance  only,  for  the  intro- 
ductory words  <<  And  the  jurors  aforesaid,"  &c.  do  not 
necessarily  indicate  a  new  count,  but  are  firequently  used 
to  introduce  fiurther  matter  in  the  same  count  It  seems 
to  me  therefore  that  this  must  be  considered  as  one 
count ;  and  the  Court  cannot  rgect  any  thing,  but  as  it 
stands  the  prosecutor  might  have  proved  two  several 
receipts  by  the  defendant 

Per  Curianij  Judgment  reversed. 
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18x5- 


The  King  against  Welbank  and  Others* 


^d  ^T'wiU  TJP^^  VP^  against  a  poor's  rale  far  ike  township 
of  a  person  of  Atkengorthdale^  in  the  North  Biding  of  York* 

two-third Varu  ^<V^9  bj  the  defendants,  as  trustees  under  the  will  of 

wbjcT^to  wi-  ^'  ^^^ww»^»  the  Sessions  conErmed  the  rate,  subject  to 

uin  Jci$«  to  I  ^e  following  case : 

company  of  ad-  ^ 

▼entarenorthe  G»  Browne  was  the  purchaser,  and  was  seised  in  fee 
tin,  and  copper  of  two-thlrd  parts  of  the  manor  of  Arlengarthiaief 
mber"aisruirdcr  ^  ^hicb  two-third  parts  were  subject  to  certain  leases^ 
comm^"*or  theretofore  granted  to  a  company  of  mine  adventurersy 
wastes  of  the  of  the  mines,  veins,  pipes,  floats,  strings,  and  paroeb  of 
rent  certain,  lead,  dn,  and  o^per  or^  ttid  other  minerals  and  fassik 
to  the  relief  of  iound  or  to  be  found  in,  within,  upon,  or  under  die 
sodweot^^and  o^ooi^  commous,  or  wastes  within  the  manor,  with  lull 
?*wWch  they*  **herty  to  search  for,  dig^  &c«  and  cany  away  the  same, 

and  to  erect  machinery  and  other  buildings  upon  the 
moors,  commons,  and  wastes  then  tmindosed,  far  the 
better  working  the  said  mines,  at  rents  amounting  to 
2600/.  per  annum,  for  a  part  of  the  terms  thereof  grant« 
ed,  and  2400/.  for  the  residue  of  such  tenns,  besides  a 
sum  of  22002.  to  be  paid  by  the  lessees  in  1820,  in 
manner  therein  mentioned,  with  covenants  by  the  lessees 
for  payment  by  them  of  all  manner  of  taxes^  rate%  as- 
sessments^ and  impositions  whatsoever,  which  should  be 
assessed  or  unposed  in  respect  of  the  said  .4wo-third 
parts  of  the  said  mines  and  minerals^  or  imreqpect  of 
the  annual  rent%  and  the  said  sum  of  22Co2i,  or  upon 
the  lessor,  his  heirs  or  assigns,  pr  upon  the  lessee^  their 
executors^  administrators,  or  assigns.  Gf.  Bramne  being 
thus  seised  of  the  said  two- thirds  of  the  manar«  moors, 

Gom« 
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one  groH  sunn 
for  inch  rent, 
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coinmoii%  and  wastes  of  ArkengarlhiaU^  in  1811  d^  iSi;, 
vised  the  same  to  the  defendants,  as  trusteesi  upon  cer-  i^TlCiiia 
tab  trusts.  There  is  a  honse  in  the  parish  otJrkengarik^  ^V'^^ 
dalcy  called  Scarr-houte^  which  belongs  to  the  lords  in 
fee,  and  which  was  licensed  and  kept  by  the  gamdkeeper 
as  a  pnUio-hoQse^  at  die  time  Br&ame  parchased  the 
two-thirds,  and  so  contaraed  finr  aboat  two  years  after- 
wards) daring  which  time  the  gamekeeper  and  his  fiii- 
niily  slept  in  the  east  part  of  it,  having  the  wfade  honse 
to  go  over,  and  die  care  of  it,  and  occasionally  unng 
the  dining-room  and  the  three  bed-dbamben  at  the 
west  end.  The  dimng-room  and  two  rooms  up  stairs 
were  furnished  by  the  lords  and  tbe  fumitmre  remained, 
their  own  property.  In  18x2  the  house  was  discon- 
tinued as  a  puhlic-house,  and  Bramne  furnished  two  of 
the  three  best  bednrooms  at  the  west  end  of  the  houses 
and  firaquently  went  into  Arker^artkdak  and  lived  at 
Scarr^iottse  for  a  fortnight  and  three  wedu  togetfaeri, 
during  the  shooting  season,  and  at  other  times.  His 
provisions  were  provided  by  die  gamekeqier,  for 
he  paid  whai  he  went  away,  and  he  always  kept 
own  wine  at  Scmr^^ouse,  but  he  was  not  there  die  last 
year.  The  parochial  and  assessed  taxes  for  Scarr-iaute 
were  paid  by  him  and  the  owner  of  the  other  third 
port  of  the  manor,  according  to  thdr  propordoD%  via. 
two-thirds  by  Avioiir  and  one^ird  by  the  other  owner. 
They  also  paid  the  gamekeeper  his  yearly  wages^  and 
let  him  live  in  the  house.  The  UBaes  are  under  the 
surface  of  the  moors  and  the  unindosed  parts  of  the  oisr 
nor.  The  lords  have  the  sole  right  of  soil  and  shoot- 
ing upon  the  moors;  which  thqr  do  not  let,  but  keep 
for  the  purpose  of  shooting  over  themselves;  but  the 
pasturage  or  herbage  is  enjoyed  by  the  tenants  and 

Q  2  occupiers 
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xSt;.        occupiers  of  lands  in  ArkeTtgarthdi^  having  right  df 
^,    ^  conunon  thereon.     The  lessees  are  not  rated  to  the 

The  Kino 

againsi  relief  of  the  poor  in  respect  of  the  said  lead  mines. 
The  defendants  were  rated  thus :  The  trustees  imdef 
the  will  of  G.  Browne  for  200o/«  annual  rent  paid  by 
the  Arkengartiidale  and  Derwent  mine  company  for  and 
in  respect  of  two-thirds  of '  the  ArkengarthdaU  lead 
mines,  and  for  other  minerals,  and  fossils  (except  coal), 
within  the  parish  o£  Arkengarthdakf  and  also  in  respect 
of  their  being  owners,  proprietors,  and  occupiers,  of  the 
moors,  commons,  and  wastes  within  the  manor  oiArk- 
engarthdale.  —  Amount  2000/.,  assessment  150/L  (being 
!$•  6d.  in  the  pound.) 

Ji  JViUidms^  in  duppott  of  the  order  of  Se^ioh^  com- 
pared  this  case  to  the  case  of  tolls,  in  which  it  had  been 
adjudged  that  though  the  tolls  per  se  were  not  rateable, 
yet  if  they  be  annexed  to  something  (50i^oreal,  such  as 
a  sluice  or  bridge,  &c.  which  is  rateable  the  occupiers 
of  such  bridge  or  sluice,  &c.  shall  be  rated  in  respect 
of  the  tolls,  ^nd  for  this  he  cited  Rex  v.  Carding-- 
im  (a),  Bex  v.  Mayor  tf  Lmdon  (6),  Mex  v.  Leeds  and 
lAverpool  Canal  (c),  Bex  v.  Nicholsan  {d)^  Williams  v. 
Jones  {e).  In  like  manner  though  mines^  qua  mines, 
are  not  rateable,  yet  if  the  profits  dmved  from  them  be 
annexed  to  the  realty,  the  occupiers  of  the  really  shall 
be  rated  in  respejpt  of  them.  Now  here  the  trustees  are 
rated  as  occupiers*  of  the  moors,  commons,  and  wastes 
under  which  the  mines,  in  respect  of  the  profits  of 
which  ihey  are  assessed,  lie,  so  that  they  have  a  cor- 
poreal visible  property  within  the  parish,  the  value  of 


which 
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which  is  enhanced  by  the  annexation  of  these  profits.        1815* 
And  whenever  that  is  the  case,  the  principal  thinir  shall        ~— 

i_  -.  "..  .  1  .    .    .  Tl.     !_  The  King 

be  rated  according  to  its  value,  as  it  is  increased  by  the  against 
thing  appendant  to  it,  although  the  latter  would  not  of 
itself  be  the  subject  of  rate.  And  this  is  not  like  Ees 
V.  Bishop  of  Rochester  {a)y  for  that  was  a  rate  upon  the 
trustees  in  respect  of  a  rent  apart  from  the  occupancy  of 
any  thing  whatever ;  wherefore  it  was  well  said  in  that 
case  that  if  the  trustees  were  rateable^  every  landlord 
might,  by  the  same  rul^  be  rated  for  his  re^t.  Not  so 
in  the  present,  for  the  trustees  have  the  sole  right  ef 
soil  and  shooting  upon  the  moors,  which  th^  do  not 
let,  but  keep  in  their  own  hands,  and  which  is  almost 
the  only  occupation  that  so  wild  a  tract  of  country  is 
capable  of*  sdly.  The  trustees  may  be  considered  rate^ 
able  as  inhabitants,  being  the  trustees  under  the  will  of 
a  person  who  clearly  would  have  come  within  that  de- 
scription, for  he  occupied  the  Scarr-house  either  himself 
or  by  his  servants. 

Lord  Ellenborough  C.  J.  As  to  what  has  been 
last  throTSTi  out,  the  actual  inhabitancy  of  the  testator 
does  not  devolve  upon  his  executors  or  trustees.  Then 
this  rate  appears  to  be  ill  on  this  single  ground,  that  it 
is  a  conjoint  rate  in  respect  of  two  things,  one  of  which 
is  not  rateable.  The  rent  is  clearly  not  the  subject  of 
rate,  the  other  may  or  may  not  be.  But  it  cannot  b^ 
good  as  a  conjoint  rate* 

Li  Blanc  J.    If  the  facts  bore  out  the  ailment  ;t 
might  be  welL    If  these  trustees  had  been  rated  in  a 

Q  3  large 
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brge  sum  in  respect  of  thdr  being  the  owners  andocciH 
piers  of  the  moors,  commons,  and  wastes,  equal  to  the 
profits  they  derive  from  the  mines,  perhaps  the  Comt 
might  have  said  we  will  not  enter  into  the  question  of 
proportion;  but  here  the  rate  is  imposed  in  respect  of 
two  distinct  ptopetHssi  namely,  &e  rent,  and  the  sor* 
&ce  of  the  hind. 

Order  of  Sessions  quashed.. 


Htdloci  was  to  have  argued  on  the  other  ade. 


The  drawer  of 
B  bill  of  ex- 
chmnge,  who 
lias  DO  effects 
in  the  hinds  of 
the  drawee, 
except  that  he 
has  sappUed 
him  with  goods 
upon  ctedii, 
which  credit 
does  not  expire 
until  long  after 
the  bill  would 
become  due,  is 
not  discharged 
bf  want  of  no- 
tice of  the  dis- 
bonoar. 

Time  given  by 
mn  indonee  to 
the  payee  does 
sot  discbarge 
the  dnwer* 


•       Clarijdge  against  Dalton. 

A  SSUMPSIT  upon  a  bill  of  exchange^  dated  apdi 

cSJime  i8i4>  for  3002.  drawn  by  the  defendant  on 

T.  Pic^brd^  payable  two  months  after  date  to  Q^ia»io% 

or  order,  and  indorsed  by  Qparion^  and  by  several 

mesne  indorsements  to  the  plaintiff:  plea,  non  assumpsit. 

At  the  trial  before  Lord  JEUenborough  C.  J.  at  the 
London  sittings  after  last  Hilary  term,  one  point  was^ 
whether  the  defendant  was  entitled  to  notice  of  non* 
payment;  as  to  which  the  facts  were  these: 

The  defendant  was  a  tradesman  in  the  country,  Pici^ 
Jbrd^  the  drawee,  a  tradesman  in  Lonion^  and  there  had 
been  an  intercourseof  some  years  between  them  intheway 
of  their  trades,  the  defendant  supplying  Piclt/brd  with 
goods,  and  Pkkfcrd  giving  his  acceptances  in  payment 
at  the  end  of  each  year.  At  the  time  this  bill  was  drawn 
nothing  was  due  from  Pickford  to  the  defendant,  but 
the  defendant  had  received  from  him  an  unlimited  order 
for  the  supply  of  goods,  under  which  he  had  furnished 

I  Picl^d 
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PicJj^dmih  about  2oo/.  worth  of  goods,  and  at  the        1815. 
time  when  the  bill  became  due  with  about  ^ol•  worth 


called  npoB  to  give  hit  acceptance  until  the  end  of  the 
year.  The  bill  was  dishonored  when  presented  to  Pick* 
fird  fiv  payment,  of  which  notice  was  not  given  to  tho 
defendant  in  due  time^  And  it  was  objectec^  upon  the 
authority  of  T^ackr^  v.  Blackett  (a),  that  the  defendant 
was  entitled  to  notice* 

Another  point  was,  whether  the  defendant  was 
discharged  by  Briiain  and  Co.  having  given  time  to 
Quarianf  the  payees  as  to  which  the  fkcts  were  thcie : 
Britain  and  Co.  were  bankers  at  Ripofh  and  indovged 
the  bill  to  Hutton  and  Co.,  who  indorMd  it  to  the 
plaintiff  for  valuable  consideration.  Upon  the  bill's 
being  dishonored,  the  plaintiff  returned  it  to  Hutton 
and  Co.,  and  Hiotcn  and  Co.,  about  the  13th  otSep* 
tembtTj  sent  it  to  Britain  and  Co.,  who  refused  to 
take  to  it,  on  account  of  its  being  sent  to  them  ont  of 
time^  but  received  die  bOl  at  the  desire  of  Hutlon  and 
Coi  Ibr  the  purpose  of  obtaining  payment  for  thte. 
Accordingly,  on  the  9th  of  September^  Britain  and  Co. 
wrote  to  the  defendant,  informing  him  the  bill  was  re- 
turned to  them,  and  requesting  payment  of  the  bill  and 
expences.  On  the  1 7th  they  wrote  to  Quarion  the  fol- 
lowing letter :  "  Sir,  we  have  your  favour  of  yesterday, 
and  are  sorry  it  is  not  in  your  power  to  take  up  the  dis« 
honored  bill :  the  time  you  wished  us  to  hold  it  is  ex- 
treme inconvenient  to  us:  however,  rather  than  pro- 
eeed  to  extremities,  we  have  requested  Mr.  F.  to  wait 
on  youi  to  whom  if  you  cannot  pay  in  banker's  paper 

(tt)  3  Gtmfh.  MA  C 164. 
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you  will  give  your  draft  upon  London  at  lo  days,  paj** 
able  to  some  firiend  of  yours;  if  you  cauDot  conveniently 
agairm  (rouble  a  friend,  we  will  take  it  payable  to  your  own 
order.  Signed  Britain  and  Co."  Quartern  acooxding- 
]y  gave  a  bill  on  another  person  for  300/.,  which  was 
dishonored,  and  paid  2kios.iid.  interest  and  expenoei* 
The  clerk  of  Britain  and  Co.,  who  was  a  witness  for  the 
defendant,  said,  that  if  the  second  bill  bad  been  paid, 
Britain  and  Co.  would  have  delivered  up  the  bill  in 
question ;  and  that  they  considered  themselves  as  die 
agents  of  the  plaintifE  There  was  a  verdict  for  the 
plaintiff,  his  Lordship  reserving  the  point  upon  the  no* 
doe.  Accordingly  a  rule  nisi  was  obtuned  in  the  last 
term  for  catering  a  nonsuit  upon  that  point;  but  the 
Qthar  point  was  also  mentiQued. 

And  now  the  rqx>rt  having  been  read,  PorJErand 
Nolan  were  called  upon  to  support  the  rule^  and  they 
argued,  ist,   that  the  defimdant  ought  to  have  had 
notice  of  the  dishonor ;  for  here  he  had  effects  in  the 
drawee's  hands  both  at  the  time  of  drawing  the  bill  and 
when  it  was  refused  payment,  and  there  were  mutual 
dealings  between  them.    Therefore  this  was  not  a  mere 
drawing  upon  accommodation,  nor  was  the  drawee  an 
entire  stranger,  or  the  drawer  wholly  unwarranted  in 
expecting  that  it  might  be  honored,  for  the  drawee 
might  have  paid  it  and  set  it  off  in  his  account.    And 
where  a  drawer  has  am/  efiects,  no  matter  to  what 
amount,  in  the  drawee's  hands  at  the  time  of  the  draw- 
ing, though  he  has  none  when  the  bill  is  dishonored  {a) ; 
pr  where  it  may  turn  out  only  upon  a  future  settlement 
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of  accounts  between  the  parties  tbdt  he  has  no  effects  (a);        1 8 1  j. 
or  where  there  is  a  running  account  with  the  drawee  ' 

and  a  fluctuating  balance  between  them  (b);  or  a  bond  against' 
jlie  expectation  of  assets  (c) ;  or  where  he  has  no  assets 
at  the  time  of  drawing,  but  has  assets  before  the  bill 
becomes  due  {d) ;  in  all  these  cases  notice  is  necessary. 
And  it  has  frequently  been  a  subject  of  regret  to  the 
Court,  that  the  rule  in  Bickerdike  v.  Bdlman  {e)  di^ens- 
ing  with  notice,  was  ever  laid  down,  and  as  frequently 
said  that  it  ought  not  to  be  extended  (/*)•  It  makes 
no  difference  that  this  defendant  could  not  have  with-* 
drawn  his  effects  out  of  the  drawee's  hands,  for  this  is  not 
the  only  object  of  requiring  notice;  and  if  he  could  not 
withdraw  his  goods,  at  least  notice  would  have  enabled 
him  to  choose  whether  he  would  not  desist  to  furplsh 
more,  zdly,  The  defendant  is  discharged  by  the  in- 
dulgence given  to  Qjiarton  by  Britain  and  Co. ;  for  if 
Britain  and  Co.  were  agents  of  the  plaintiff,  then  it 
was  the  plaintifi*'s  own  act;  but  admitting  that  they 
were  not,  yet  if  they  being  holders  of  the  bill  once  dis- 
charged the  defendant,  his  responsibility  cannot  be 
revived  by  shifting  the  bill  into  the  plaintiff's  hands,  {g) 

Lord  EuuENBOHouoH  C.  J.  The  Court  think  that 
&ere  is  not  any  occasion  to  trouble  the  other  side.  I 
accede  to  the  proposition  that  where  there  are  any  funds 
in  the  hands  of  the  drawee,  so  that  the  drawer  has  a 
right  to  expect,  or  even  where  there  are  not  any  funds, 

(«)  Per  Le Blanc  J.,  teggf  ^'  Thorpe^  i%  East,  177. 
{h)  Per  Lord  Mlienbwouib  C.  J.,  Bnwn  ▼.  Maffej^  i$  £ast,  2%U 
\e)  Xticktr  ^^HHItr,  16  £ast.  43* 
il)  Tiackraj  w.  Blackett,  3  Campb,  N.  P.  C.  164. 
.  (r)  1T.ie.405.  (/)  See  casei  snpra^ 

(|)  Muavf  T.  Hardj^  i%  Mast,  434. 
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1815.        if  the  bill  be  drawn  under  such  circumstances  as  may 
"""""^        induce  the  drawer  to  entertain  a  reasonable  expectation^ 

Clakidoc 

i^mtut        that  the  bill  will  he  accepted  and  paid,  the  person  sa 
drawing  it,  is  entitled  to  notice.    The  question  there* 
fore  is,  whether  in  this  instance  there  were  any  funds  in 
hand  at  the  time  of  drawing  applicable  to  this  bill,  or  a 
ground  of  reasonable  expectation  that  when  the  bill  be* 
came  due  the  drawee  would  come  forward  and  pay  it. 
As  to  funds,  though  there  were  goods  of  the  defendant 
in  the  drawee's  hands  at  the  time  of  the  drawings  yet 
they  were  not  such  as  could  be  properly  set  against 
the  drawing.  And  as  to  any  reasonable  expectation  that 
the  bill  would  be  paid,  it  was  neither  accepted,  nor  had 
the  defendant  any  claim  upon  the  drawee  to  have  it  ho-^ 
nored,  according  to  the  due  course  of  credit  between 
them,  until  the  end  of  the  year.    At  that  time  he  would 
have  been  entitled  to  draw,  whereas  this  bill,  which  is 
at  two  months,  became  due  on  the  ist  o(  September  ^  it 
was  drawn  therefore  in  anticipation  of  his  credit^  and 
without  any  assurance  of  accommodation.    For  if  there 
never  was  any  drawing  between  the  parties  but  at  the 
end'of  the  year,  or  accepting  of  bills,  how  shall  we  say 
that  the  defendant  was  authorized  to  entertain  a  reason^ 
able  eiqsectation  that  this  bill  would  be  honored  ?   And 
if  not,  this  falls  within  the  rule  hud  down  in  Bkkerdike 
V.  BoUmanj  and  notice  was  not  necessary.   Then  taking 
it  that  the  defendant  is  not  entitled  to  notice,   we  come 
to  the  second  objection,  in  respect  of  which  I  cannot 
find  that  the  plaintiff  ever  authorized  Britain  and  Co. 
tp  give  time  of  payment,  so  as  to  connect  him  with  that 
act;  the  bill  was  indorsed  to  Britain  and  Co.  as  to  any 
other  indorsees^  and  without  a  special  authmity  from  the. 
plaintiff  I  cannot  |5ee  how  Aqr  Could  vary  his  rights. 

I«E  Blanq 
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Ls  Blanc  J.   Evety  new  case  makes  one  regret  that        1815. 
the  rule  in  Bickerdike  v.  BoUman  for  dispensing  with        — — — 

Clakiuce 

notice  was  ever  introduced :  bat  while  that  rule  remains  against 
we  must  act  on  it.  And  the  only  question  here  is,  how 
far  this  case  ranges  itself  within  the  cases  cited,  or  with- 
in Bickerdike  v.  Bellman.  I  perfectly  agree  that  it  is 
not  necessary  that  the  drawer  should  have  effects  or 
money  in  the  hands  of  the  drawee,  either  at  the  time 
when  the  bill  is  drawn,  or  when  it  becomes  due.  For 
if  the  bill  be  drawn  in  the  fair  and  reasonable  expecta- 
tion that  in  the  ordinary  course  of  mercantile  transac- 
tions it  win  be  accepted  or  paid  when  due,  the  case  doei 
not  range  itself  under  that  class  of  cases  of  which  Bicket-^ 
dike  T.  BoBman  is  the  first.  But  here  the  defendant 
did  not  draw  the  bill  with  any  reasonable  expectation 
that  it  would  be  accepted  or  paid,  but  on  the  contrary 
with  a  pret^  clear  assurance  that  it  would  be  disho- 
nored. For  the  bill  was  not  drawn  in  the  ordinary 
course  of  business,  so  as  to  justify  an  expectation  that  it 
would  be  paid;  and  therefore  the  necessity  of  giving 
notice  was  dispensed  with.  Upon  the  other  point,  the 
act  o(  Britain  and  Co.  must  either  be  considered  as  the 
act  of  the  plaintifi^  or  as  not  capable  of  affecting  the 
plaintiff's  rights.  Now  there  is  not  any  evidence  that 
it  was  his  act;  but  if  there  were,  giving  time  to  the 
payee  did  not  discharge  the  drawer. 

Bayuy  J.  I  am  entirely  of  the  same  opinion.  The 
case  ot  Bickerdike  y.  Bellman  has  established,  and  I  am 
disposed  to  think  rightly,  that  a  party  who  cannot  be 
prgudiced  by  want  of  notice,  shall  not  be  entitled  to 
require  it.  But  this  rule  extends  only  to  cme&  where 
the  party  has  no  effects,  or  is  not  likely  to  have  eflfects, 

or 
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1815.        or  has  no  expectation  that  he  will  have  any.     In  aU 
""""         other  cases  the  drawer  is  entitled  to  notice^  and  this  is 
againsi         required  in  order  that  be  may  withdraw  forthwith  out 
of  the  hands  of  the  drawee  such  efiects  as  he  may  happen 
to  have^  or  may  stop  those  which  he  is  in  a  course  of 
putting  into  his  hands.     Now  here  DaUan^  as  between 
himself  and  Pickfard^  could  not  but  conclude  that/Vrit- 
Jord  would  not  pay  the  bill  when  due,  and  that  he  was 
drawing  upon  him  without  any  reason  to  expect  that  he 
would,  unless  he  remitted  to  him  funds  for  the  purpose; 
because  he  knew  that  he  had  no  right  to  draw  upon 
liirn  before  the  end  of  the  year,  and  long  before  that  he 
has  notice.     At  the  period  when  the  bill  was  refused 
payment,  DaUon  was  not  in  a  condition  to  have  taken 
any  steps  against  Pickford  so  as  to  derive  any  benefit 
from  a  notice.     Therefore  it  seems  to  me  that  this  case 
ranges  itself  under  the  authority  and  within  the  reason 
of  Bickerdike  v.  BoUman^  and  so  the  defendant  is  not 
Entitled  to  notice.    Then  as  to  the  second  point,  whe- 
ther the  defendant  is  discharged  by  the  indulgence  given 
to  Quarion^  the  case  of  English  v.  Darlet/{a)  established 
tliat  if  the  holder  agree  to  give  indulgence  for  a  certain 
period  of  time  to  any  one  of  the  parties  to  a  bill,  this 
takes  away  his  right  to  call  on  that  party  for  payment 
before  the  period  expires,  and  not  only  to  c^  upon 
him  but  upon  all  the  intermediate  parties,  for  otherwise 
if  he  were  to  oblige  them  to  pay  the  bill,  they  would 
immediately  resort  against  the  very  person  whom  the 
holder  has  indulged,  which  would  be  inconsistent  with 
his  agreement.    Therefore  if  he  give  time  to  the  payee, 
be  cannot  call  on  the  indorsers.    But  this  rule  does  no( 

apply 
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epply  to  a  party  lower  down  on  the  bill ;  as  if  the  5th        xSi;. 
indorsee  were  to  eive  time  to  the  la£t  iiidorser  for  six      ^ 

°  ^  CtAKlOGB 

months,  proposing  in  the  mean  while  to  endeavour  to         ^gawt 
get  payment  from  the  indorsers  lower  down  on  the  bill, 
this  might  well  be  done ;  yet  according  to  the  argument 
for  the  defendant  all  the  prior  indorsers  would  be  dis-    ^ 
charged  by  the  indulgence  given  to  a  subsequent  in- 
dorsen 

Dampier  J.     I  can  add  nothing  to  what  has  been 
said.     I  am  perfectly  of  the  same  opinion. 

Rule  discharged* 
TopptTtg  was  for  the  plaintiiH 


EccLEs  and  Another  against  Holland  and  2?^^. 

Three  Others,  (a) 

T  N  assumpsit  for  goods  sold  and  delivered  against  four  When  in  pro^ 

defendants,  the  proceedings  being  by  original  and  origin!Sl'a^nst 

on  bailable  process  in  London^  three  of  them  appeared  iTeSiBMd^rnto 

and  put  in  bail  by  oile  attorney,  and  the  fourth  sep»-  tiM"o"n  th?^*" 

rately  by  another,  and  the  three  defendants  also  pleaded  «Ppncation  of 

separately  from  the  fourth.     In  last  term,  on  tlie  appli-  defendanu, 

who  sppcsr 

cation  and  usual  undertaking  of  the  three  defendants,  separately  by 
the  venue  was  changed  from  London  into  the  county  god  underukt 
palatine  of  Lanca^er.  ^ w.„TS|« 

otiginal  for 
error,  the  Cottrp 

On  the  first  day  of  this  term  Spankie  obtained  a  rule  will  require  a 
nisi 'for  setting  aside  the  rule  for  changing  the  venu^   taking  from  the 

fourth,  who  has 
appeared  by  a 
(j)  This  note  was  communicated  to  us  by  a  gentleman  at  the  bar.        d)neitnt  attor- 

on  "*y' 
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1 8 1 5«        on  tlie  ground  that  the  venue  could  not  be  changed  upon 

the  application  of  some  of  the  defendants  (a),  at  least  not 

ciaxnu        into  a  county  palatine,  without  the  undertaking  of  the 

Holland. 


Other  defendant  not  to  assign  the  vnxit  of  an  original  for 
error,  particularly  when  they  appeared  by  different  al- 
tomies  and  severed  in  pleading. 

Gaseletj  who  on  a  former  day  shewed  cause  on  behalf 
of  the  three  defendants,  stated  that  the  other  defendant 
was  willing  to  enter  into  the  undertaking  required ;  and 
Bickardscn  was  now  instructed  to  that  efiect  on  the  part 
of  the  fourth  defoidant :  whereupon  the  rule  obtained 
by  SpankU  was  discharged,  upon  payment  by  the  de» 
fendants  who  had  obtained  the  original  rule  for  chang- 
ing the  venue,  of  the  costs  of  this  application. 

(a)  As  to  changing  the  Tenoe  on  the  applkmtion  of  mme  of  the  de- 
fiendants,  see  JBn  ▼.  ^<ed^  ^tctkal  ReghU  C.  P.  430* 


^^\  Trueman  against  Lambert  and  Others. 

^^Yk^  T)EBT  for  7.^iL  %s.  I  A,  due  fiom  the  defendant  to 
of  Coronons  the  plaintiff  by  virtue  of  stat  28  G.  3.  c,  52.  5. 23. 

turn  of  a  mem-  Plea,  nil  debet.    At  the  Middksex^  sittings  after  Hilary 
chsfgingthe      term  18x4,  there  was  a  verdict  for  the  phdntif^  sulgect 
Sffi^!!Duhcor.  to  the  opinion  of  the  Court  upon  a  case^  which  in  sub- 
bSA    «t»nce  was  this: 
3?™atiend  ^^  *^  ^^  election  for  a  burgess  to  serve  in  pariia^ 

by  hSs  counsel 

■nd  agent  be* 

lore  the  select  commtltce,  and  bring  witneiits  to  defend  himself  against  those  diaiges^ 

and  the  committee  report  that  the  charges  appeared  to  them  frirolons  and  vcutieuH 

which  resolution  is  entered  in  the  joomals,  and  the  fetnraingM)fficer  obudn  the  fibeaker't 

order  and  certificate,  porsnmt  to  stat.  aS  G.  3,  e.  51.,  ascertaining  the  amoant  of  his  costs 

and  expences,  debt  lies  to  recover  them. 

ment 
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ment  for  the  borough  dlPaatefirady  there  were  three  1815. 
candidates,  and  Lord  PalUnglonf  one  of  them,  was  re*  — — 
turned;  against  which  return  the  defendants^  as  electors  aj^anu 
of  the  borough,  signed  and  presented  a  petition  to  the 
House  of  ComiQons^  ohai^^ng  the  phunti£^  then  mayor 
and  retuming-officer  of  the  borough,  with  partiality 
and  corruption  in  favour  of  Lord  P.,  and  with  having 
bribed  several  of  the  electors  to  vole  for  him,  and  charg- 
ing also  Lord  P.  by  himself  and  agents  with  bribing 
and  treating,  and  that  the  return  was  obtained  by  these 
and  other  illegal  practices.  The  defendants  did  not 
serve  a  copy  of  this  petition,  or  of  the  order  of  the 
House  for  taking  it  into  consideration,  upon  the  plain- 
tiff, but  upon  the  agent  of  Lord  P.,  who  immediately 
shewed  it  to  the  plainti^  and  received  instructions  from 
him  to  oppose  the  same  on  his  behalf  before  the  com- 
mittee. Notices  were  sent  to  the  parties,  and  an  order 
to  appear  by  themselves,  their  counsel  or  agents,  when 
the  petition  was  ordered  to  be  taken  into  consideration. 
The  agent  for  the  plainti£F's  solicitor  in  the  country, 
who  was  also  the  agent  of  Lord  P^  attended  die  strik- 
ing of  the  committee^  but  did  not  retain  any  counsel 
for  the  plaintiff  on  that  occasion.  The  plaintiff  at- 
tended the  committee  by  his  counsel  and  agent,  when 
the  petition  was  taken  into  consideration,  and  incurred 
great  expenoe  in  bringing  witnesses  to  defend  himself 
against  the  charges  made  in  the  petition,  but  the  trial  of 
the  petitioa  went  coupon  the  ground  that  the  defend- 
ants did  not  produce  the  original  poll-books ;  and  the 
duurman  of  the  committee  rqported  to  the  House,  that 
Lord  P.  was  duly  elected^  and  that  die  petition  did  not 
iqppear  frivolous  as  it  applied  to  him,  but  that  the  charges 
contained  in  the  petition  against  the  plaintiff  did  appear 

fri- 
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1 8  k  ^»        frivolous  and  vexatious ;  which  resolution  was  entered  ih 
— "~"         the  journals  of  the  House*     The  plaintiff  made  appli- 

TeUEMAN  ,        r,  ,  1  X       .  . 

dgftimt  cation  to  the  Speaker  pursuant  to  the  act  (a),  m  order 
to  obtain  his  costs  and  expenteS)  and  the  Speaker  di« 
rected  the  same  to  be  taxed  by  the  clerk^assistant  of  the 
House,  and  a  master  in  Chancery,  who  examined  the 
same  and  reported  to  him  the  amount,  and  he  there- 
upon signed  a  certificate,  expressing  the  amount  ef  the 
costs  and  expoices,  as  allowed  in  the  report,  to  be 
240/.  2s.  id.  The  plaintiff  demanded  the  said  costs  of 
the  defendants,  which  they  refused  to  pay. 

The  question  was,  whether  the  plaintiff  was  entitled 
to  maintain  this  action  under  the  statutes  relating  t6 
the  trials  of  controverted  elections,  &c«  particularly  the 
statutes  10  G.  3.  c.  16.  i  i  6. 3.  c.  42.  25  6.  3.  c.  84* 
28  G.  3*  c.  52.  If  the  Court  should  be  of  opinion  that 
the  plaintiff  is  entitled,  the  verdia  to  stand ;  otherwise 
a  nonsuit* 

Nolan  for  the  plaintiff  contended  that  he  was  entitled, 
as  bdng  a  party  who  appeared  befi>re  the  conmiittee  in 
opposition  to  the  petition,  within  the  meaning  ja£  the 
atat.  28  G.  3«  c*  52*  s.  19.,  although  he  was  not  served 
with  a  copy  of  the  petition  or  of  the  order  of  the  House 
for  taking  it  into  consideration,  nor  att^ded  as  a  party 
to  strike  the  committee.  And  he  said  that  the  select 
committee  were  the  pidper  and  exdusive  forum  for  d^ 
termining  this  question,  and  that  they  had  determined 
it ;  for  when  they  reported  to  the  House  that  the  peti-> 
tion,  as  it  regards  the  plainti£^  appeared  to  diem  fri- 
volous, that  necessarily  implied  that  the  plaintiff  was 

(«)  sSG.j.f.53« 

a  party 
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a  party  before  them ;  and  tlien  bj  s.  19.  the  costs  follow 
upon  sock  report.  And  s.  23*,  which  gives  this  action 
for  the  recoyery  of  the  costs,  points  out  what  shall  be 
deemed  foil  and  sufficient  evidence  in  support  of  it,  viz. 
the  certificate  of  the  Speaker,  together  with  an  exa« 
mined  copy  of  the  entry  in  the  journals  of  the  resolu- 
tion 6f  the  committee ;  plainly  treating  the  resolution 
of  the  committee,  like  the  judgment  of  a  court,  as  final, 
and  the  certificate  as  a  taxation  of  costs.  And  even  if 
the  resolution  of  the  committee  were  not  final,  but  the 
question  was  now  open,  whether  the  plaintiff  was  a  party 
or  not  before  the  committee^  it  would  be  strange  to  hold 
that  the  returning  officer,  who  is  charged  with  such  mis- 
conduct as,  if  substantiated,  would  lead  to  his  imprison- 
ment, if  he  appear  to  defend  himself  against  such 
charge,  is  nevertheless  to  be  deemed  so  much  a  stranger 
as  not  to  be  within  the  meaning  of  the  words  a  party 
who  shall  have  appeared  before  the  committee  in  opposi^- 
tion  to  such  petition. 

C  F.  WiUiamSf  contra,  argued  that  the  plaintiff  was 
not  a  party  so  as  to  be  entitled  to  costs  under  the  28  G.j* 
c.  52.  For  all  the  statutes  relating  to  this  subject,  being 
in  pari  materia,  are  to  be  taken  as  if  they  were  one  law, 
and  shall  serve  to  expound  each  other ;  and  therefore 
if  the  plaintiff  would  not  have  been  a  party  within  the 
meaning  of  any  of  the  prior  acts,  neither  shall  he  be 
within  this.  Now  the  stat  loG.  3.  c.  16.  only  accounts 
those  parties  wl^o  are  the  petitioners,  and  sitting  mem- 
bers ;  which  is  extended  by  the  i  i  G.  3.  c.  42.  to  the  se- 
veral parties  who,  on  distinct  interests  or  grounds  of 
complaint,  shall  present  separate  petitions,  and  by  5. 6. 
each  of  them  shall  strike  the  conunittee.     Then  the 

Vol.  IV.  R  25  G. 
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Truiman 
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Lambert. 


Lamb&kt. 


238  CASES  IN  TRINITY  TERHT 

1815.        25  G.  3.^  c,  84.  5.  lo*  makes  the  returning  officeri  in  cer^ 
-_  tain  cases,  a  party.    But  the  present  case  fidls  within- 

Trueman  -»        r      ^  r 

og^^_  neither  of  those  acts,  and  consequently  not  within  the 
28G.3.  C.52.  For  that  statute  is  confined  to  such  cases 
as  are  within  the  former  acts,  as  iqppears  by  the  pre-^ 
amble,  which  recites  the  former  acts,  and  that  it  is 
expedient  that  provision  should  be  made  for  discou« 
rag^g  persons  from  presenting  frivolous  of  vexatious 
petitions^  &c*  in  any  cf  the  ceises  to  lokich  the  above" 
recited  acts  relate*  Therefore  whatever  might  be  the 
constructi^i  of  5. 19*  of  this  li^t  act,  if  it  stood  by  itself,, 
it  is  plain  that,  coupled  with  the  prior  acts,  the  words 
l>artif  or  parties  must  be  understood  of  such  party  or 
parties  only  to  whom  the  prior  acts  relate.  Accordingly 
the  practice  has  been  not  to  consider  a  returning  office*, 
whose  conduct  is  complained  of  in  the  petition,  as  a 
party  that  is  entitled  to  be  admitted  to  strike  the  com-i* 
mittee*  (a) 

Lord  Ellenborough  C.  J.  Very  likely  for  the  pur- 
pose of  striking  the  list  of  the  committee  he  may  not  be 
a  distinct  party.  But  here  the  committee  have  reported" 
that  the  petition,  as  it  regards  this  plaintifl^  who  ap- 
peared before  them  to  oppose  the  charges  made  in  the 
petition,  appeared  to  them  to  be  frivolous ;  and  upon  this 
subject  they  are  a  court  not  only  of  competent  but  of 
exclusive  jurisdiction ;  and  then  the  statute  (b)  enacts 
that  whenever  the  committee  ^hall  so  report,  the  party 
QX  parties  who  shall  have  appeared  *  before  the  com- 
mittee in  opposition  to  such  petition,  shall  be  entitled 
to  costs.    In  another  clause  (c)  I  find  this  generality  of 

(a)  Nottingham  case,  tSoj,  Intrcdttctkn  to  Peck  Mlcct.  Crj»,46. 
{hi  ftS  G.  3*  c.  5%  s.  19.  (0  Sect*  z  8. 
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a 

expression^  yiz.  ^<  every  party  or  parties,  who  shall  have  i8x5. 
^ypeared  before  them  in  opposition  to  such  petition." 
Why^  therefore,  are  we  to  say  that  none  other  than  ^  agmnst 
tliose  who  shall  have  appeared  before  them  in  oppo- 
sition to  the  return  are  to  be  considered  as  parties^ 
when  the  language  of  the  statute  plainly  is,  <^  in  oppo- 
sition to  the  petition?'  I  confess  I  am  not  for  re- 
straining the  generality  of  the  enacting  clause  by  the 
preamble,  without  some  reason  for  it. 

Le  Blamc  J.  No  one  who  reads  the  petition  can 
doubt  that  the  returning  officer  is  a  party  complained 
against,  and  the  committee  have  admitted  him  as  such 
to  defend  himself.  He  might  have  become  subject  to 
punishment  if  the  charges  had  been  made  good  against 
him.  It  seems  to  me  that  he  comes  within  the  express 
provisions  of  the  statute. 

Bayley  J.  The  argument  is  that  a  party  may  be 
charged  with  corruption,  and  yet  if  he  appear  to  do 
fend  himself  against  the  charge  it  must  be  at  his  own 
expence. 

Dampier  J.  Hie  being  a  party  entitled  to  strike 
the  committee  stands  on  a  different  reason  from  the 
present  case.  But  if  a  person  whose  office  is  to  make 
the  return  be  charged  with  corrupt  conduct  in  that  office^ 
is  it  consonant  with  reason  to  say  that  he  is  not  a  party 
if  he  f^pear  in  order  to  repel  the  charge  ?  And  I  have 
always  understood  it  as  a  standing  rule  in  the  construc- 
tion of  acts  of  parliament,  that  the  enacting  clause  shall 
not  be  restrained  by  the  preamble,  if  the  enacting 
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words  are  large  enough  to  comprehend  the  caae{d); 
and  here  the  words  are  large  enough. 

Judgment  for  the  Plaintift 


(«) 


Bac^Ahr.  iit,  SuUuie,  I  1. 


Fridiiy^ 


Mair  and  Others,  Assignees  of  T.  Mair,  Bank- 
rupt, against  Gh^ifsiE  and  Others,  Assignees 
of  Sharpe  and  Co.,  Bankrupts^ 


A  transfer  of 
a  ship  and  car- 
go at  sea,  con- 
veyed by  Af.  to 
S.  as  a  security 
for  money  bor- 
rowed, by  cie- 
cuting  and  de- 
liveriog  to  ^.  a 
bill  of  tale  of 
the  ship,  a  po- 
licy upon  ship 
and  cargo,  and 
indorsing  the 


A  SSUMPSIT  for  money  had  and  received.    Plea, 
general  issue.     At  the  trial  before  Lord  EHeri' 
borough  C.  J.  at  the  London  sittings  after  Hilary  term^ 
the  case  was  thus : 

Mair  (the  bankrupt)  was  in  Februafy  1812  owner  of 
the  American  ship  Navigator,  bound  with  a  cargo  be- 
longing to  Mair  on  a  voyage  to  the  Havannah,  and  to 
take  in  a  return  cargo  for  the  Baltic.  Young  was  the 
was  held  nof  to  master  of  the  ship,  under  an  agreement  between  him 
pcrty  to  V^  *^^  Jfiwr,  which  was  contained  in  a  letter  from  Mair 
where  s.  ncg-  iq  Young^  and  signed  as  accepted  by  Yow^,  that  he 
the  ship's  re-      {Young)  was  to  have  in  lieu  of  all  wages,  primage^  &c 

torn  and  notice 

thereof,  to  take  one  fifth  share  of  the  profit  or  loss  of  the  intended  voy- 

to  do  any  act  ag^j  on  ship  and  cargo,  and  was  to  follow  jSfaiVs  instmc- 

uansfi^of  !£c  ^^"^  ^^  ^  ^®  business  himself  that  he  could  do,  imd 

S[«W?h.t  fcr  the  rest  make  the  best  bargains  he  could.   The  ship 

the  property  sailed  for  the  Haoannah  on  the  ist  oi  March;  and  on 

passed  to  the 

assignees  of  Af:»  the  3d,  Mair  being  indebted  to  Sharpe  and  Co.  for  ad- 

who  became 

bankrupt,  as 

being  in  the  possesstoD.  order,  and  dispontion  of  M,  at  the  time  when  he  became  hank* 

nipt  within  the  stat.  ax  'Joe*  x.  c.  19.    Also  that  an  agreement  between  Af.  and  the  cap- 

tain,  that  the  captain  should  have  one-fifth  share  of  the  profit  of  loss  of  the  Toyage  on 

ship  and  ciigo,  d|d  not  prcveut  S%  from  taking  possession. 
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vances  made  by  them,  and  having  n^otiated  for  fartbca: 
advances,  executed  to  them  a  bill  of  sale  of  the  ship  for 
the  consideration  as  expressed  in  it  of  1900/.,  and  put        ggaiust 
into  their  hands  a  policy  upon  ship  and  cargo,  as  a  security 
for  these  advances.    The  ship  arrived  at  the  Havannah^ 
discharged  her  cargo,  and  took  in  a  return  cargo,  for 
which  Young  signed  bills  of  lading,  making  the  goods 
deliverable  to  Mair  or  assies,  and  sailed  from  the  //a- 
vannah.     On  the  lothofc/ie/^,   Youngs  having  received 
orders  from  Mair  to  touch  at  a  port  in  England^ 
reached  Cawesy  and  informed  Mair  by  letter  of  the 
slup's  arrival  there^  and  on  the  14th  brought  her  round 
to  Skeemess.     Mair  informed  Sharpe  and  Co.  of  the 
diip's  being  at  Onoes,  and  that  she  was  coming  up  the 
channel,  and  indorsed  to  them  the  bills  of  lading,  and 
on  the  day  after  her  arrival  at  Sheemess  directed  Young 
to  proceed  with  ship  and  cargo  to  St.  Petersburgh^  and 
to  remit  the  proceeds  to  Sharpe  and  Co. ;  of  which 
Young  on  the  same  day  wrote  to  inform  Sharpe  and 
Ca,  telling  them  that  he  should  remit  to  them  the 
proceeds  in  bills  or  produce^  as  might  appear  to  him 
most  beneficial  for  the  concern.     The  ship  sailed  fix>m 
Sheemess  on  the  i6th  on  her  voyage,  and  was  captured 
on  the  1 2th  of  August  by  a  king's  ship  as  being  Ameri^ 
can  property,  and  sent  into  Wingo  Sound,    On  the  1 5  th 
of  September,  whilst  she  lay  there.  Young,  who  had  hi- 
therto been  in  the  habit  of  communicating  with  Mair 
only,  wrote  to  Sharpe  and  Co.,  informing  them  that 
<<  by  his  letter  to  them  of  the  15th  otjuly  he  had  re- 
ferred them  to  Mair  for  future  information,  not  know- 
ing at  the  time  that  they  had  any  thing  more  to  do  with 
the  ship  than  to  receive  the  proceeds  of  the  cargo^  but 
that  since  his  return  to  that  place  he  had  learnt  from 
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1 8 15*  Matr  that  Matr  had  transferred  the  ship  and  cargo  to 
them,  retaining  only  the  management  of  the  voyage." 

tfgiunst  Afterwards  he  wrote  to  them  again  respecting  the  ship 
and  cargo,  but  Sharpe  and  Co.  never  answered  any  one 
of  his  letters,  nor  did  they  signify  to  him  their  o^sent  to 
the  transfer^  nor  give  any  orders  or  do  any  act,  while 
the  ship  lay  at  Cawes  and  Sheemess^  to  take  possession 
of  ship  or  cargo.  The  ship  and  cargo  having  been  sent 
back  to  London^  arrived  there  after  both  Mair  and 
Sharpe  BXiA  Co.  had 'become  bankrupts,  and  being  li- 
belled in  the  Admiralty  Court  by  the  ci^tors  as  priee, 
the  defendants  by  agreement  with  the  plaintifis  appearied 
and  put  in  their  claim,  aiKl  the  ship  and  cargo  were  af- 
terwards, by  decree  of  the  Court,  given  up  to  the  defend- 
ants, who  sold  them  and  received  the  proceeds.  Sharpe 
and  Co.  became  bankrupt  on  the  ist,  and  Mair  on  the 
ad  of  October. 

There  was  a  verdict  for  tlie  plaptifis.  And  upon  a 
rule  nisi  obtained  in  the  last  term  for  a  new  trial,  th6 
point  made  was,  whether  under  these  circumstances 
Mair^  at  the  time  when  he  became  bankrupt,  had  the 
possession,  order,  and  disposition  of  the  said  ship  aad 
cargo,  within  the  meaning  of  stat  21  J(h:.  i.  c.  19. 
£.11.;  and  Atkinson  v.  Moling  was  cited,  {a) 

Pari,  Toppings  Marryat^  and  CampbeU  shewed  causey 
and  distinguished  Atkinson  v.  Moling  from  the  present, 
chiefly  because  in  that  case  the  mortgagee  never  had  an 
opportunity  of  taking  possession  before  the  bankruptcy, 
for  the  ship  was  at  sea,  and  when  she  afterwards  ar-. 
lived  he  took  possession  the  first  mom^t  that  he  could. 

The 
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The  AUomey-Generalf  Scarlett^  and  Richardson,  1815. 
contr^  argued,  that  the  conveyance  to  Sharpe  and  Co. 
was  not  void  within  the  stat.  2 1  iTbc.  For  this  was  like  agaittst 
JtJdnson  v*  Mating,  a  mortgage  of  a  ship  and  cargo  at 
sea;  and  though  the  mortgagees  never  took  actual  pos- 
session, yet  were  they  in  virtual  possession  the  moment 
that  the  transfer  was  notified  to  the  captain,  and  he 
consented  to  hold  the  same  and  remit  the  proceeds  to 
their  account.  For  where  the  thing  assigned  is  in- 
capable of  delivery  at  the  time,  notice  is  sufficient  and 
is  equal  to  a  delivery ;  as  if  a  debt,  8lc.  be  assigned  (a), 
or  goods  in  the  hands  of  a  warehouseman,  notice  to  the 
debtor,  or  to  the  warehouseman  will  be  sufficient  And 
it  can  make  no  diffiarence  whether  that  notice  be  given 
by  the  assignee  himself,  or,  as  in  this  case,  by  the  as- 
signor on  his  behalf.  If  there  be  no  fraud,  it  is  not 
necessary  that  a  bill  of  sale  should  be  followed  by  pos- 
session in  order  to  complete  the  l^al  transfer  (&)•  And 
here  Sharpe  and  Co.,  if  they  had  minded  so  to  do»  could 
not  have  taken  possession,  for  by  the  agreement  be- 
tween Mair  and  the  captain,  the  latter  was  interested  in 
ship  and  cargo  to  the  extent  of  one  fifth,  in  respect  of 
which  jSAoit?^  and  Co.. could  not  have  divested  him  of 
the  possession. 

Lord  Ellenborovgh  C.  J«  Two  points  have  been 
made  in  this  case^  first,  supposing  in  other  respects  it 
was  proper  for  the  Sharpes  to  take  possession,  whether 
in  respect  of  the  captain's  interest  they  were  precluded 
firom  taking  possession.  And  upon  this  point,  it  has 
been  contended  that  the  captain  was  virtually  a  partner^ 

(4}  Hjdll  T,  XqUc,  X  Jik,  1 77.       (>)  Kidd  t.  Sawliitm,  zB.&J".  S9' 
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1815.  but  on  what  ground  has  it  been  so  contended?  The 
-"■"■  ground  is  because  payment  of  the  captain's  wages  wa» 
egainsi  to  depend,  as  to  its  amount,  upon  a  referoice  to  the 
value  of  the  cargo ;  but  according  to  that  mode  ofargu- 
m^it  every  seaman  in  a  Greenland  voyage  would  be- 
come^ a  partner  in  the  fishing  concern.  There  is  no 
pretence  therefore  for  saying  that  the  captain  was  a 
partner  because  his  wages  were  to  be  regulated  and 
paid  by  reference  to  a  calculation  on  the  profits  of  the 
adventure.  This  point  then  being  laid  out  of  the  case^ 
the  question  comes  to  this,  whether  the  possession  re- 
mained in  Mair  the  original  propiietoi*,  so  that  he  is  to 
be  considered  within  the  meaning  of  the  statute  oijac. 
as  having  at  the  time  ci  his  bankruptcy  the  possession, 
order,  and  disposition.  Now  it  appears  that  in  March^ 
shortly  after  the  diip  sailed  for  the  Haoannahy  an  in- 
strument, purporting  to  convey  the  ship  for  the  con- 
aideration  of  1900/.  pwl  to  ibEacr,  was  executed  by 
him  to  the  Sharpest  ^which  would  have  entitled  the 
Sharpes  to  have  taken  possession,  at  least  in  the  nature 
of  mortgagees*  They  could  not  perhaps  have  been 
considered  as  outright  purchasers,  but  only  as  mort- 
gagees in  possession.  The  ship  being  at  sea  and  not 
capable  of  manual  possession  at  that  time,  do  the 
Sharpes  notify  their  purpose  to  the  captain  of  taking 
to  the  ship,  or  do  they  upon  the  ship's  return  by  any 
act  on  their  part  manifisst  that  they  mean  to  take 
possession*  It  is  not  pretended  that  they  do;  but  it  is 
said  that  the  captain's  letter  of  the  15th  of  September 
to  the  Sharpes  shews  that  he  had  notice  that  Mair  had 
transferred  to  them  the  ship  and  cargo.  In  that  letter 
the  captain  writes  from  Wingo  Sound,  <<  that  he  had  in  a 
former  letter  of  the  15th  oijtiy  from  the  same  place 
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refisrred  them  to  Messrs.  T.  Mair  for  future  infoim*        1815. 

atioa  until  his  arrival  at  Petersburgh ;  not  knowing  at        ' ^ 

that  time  that  they  had  any  thing  more  to  do  with  the         a^tlnu 
ship  than  to  receive  the  proceeds  of  the  cargo ;  but  that      ^^^'«'<>^ 
since  his  unfortunate  return  to  that  place  T*  Mair 
and  Co.  had  informed  him  that  they  transferred  the 
ship  and  cargo  to  them^  retaining  only  the  manage- 
ment of  the  voyage."    And  then  he  refers  them  to 
Mair  for  a  particular  account  of  the  circumstances  of 
his  detention.    Thus  we  find  the  captain  writes  to  the 
Sharpes  having  since  his  return  only  to  f¥higo  Sound 
been  made  acquainted  with  their  relation  to  the  ship 
and  cargo  by  communication  with  Mair  attd  G>r  and 
he  does  not  then  know  whether  the  Sharpes  wiU  or  will 
not  elect  to  take  possession.    Undoubtedly  if  they  had 
purposed  to  take  possesion  one  would  have  thought 
that  such  a  letter  as  that  would  have  provoked  them 
to  signify  their  purpose.     It  is  said  that  the  captain 
continued  to  write  to  the  Shifrpes  j    but  they  never 
answered  any  of  his  letters.     One  of  the  Sharpes  who 
was  a  witness  proved  that  feet,  and  also  proved  that 
they  neither  took  nor  ordered  possession  to  be  taken  at 
any  time.    How  then  shall  we,  against  the  positive  de- 
clarations of  the  parties  themselves,  and  the  fiiets  of  the 
case^  infer  that  they  had  the  possession  ?  That  they  had 
an  opportunity  of  taking  possession  is  plain,  for  they 
knew  the  ship  was  at  C<mes,  and  understood,  that  she 
was  to  come  to  the  river.    Therefore  they  had  an 
opportunity  of  taking  possession  at  that  time^  and  of 
perfecting  their  title  as  mortgagees,  and  if  they  had  so 
done,  this  would  not  have  been  a  case  within  the 
statute.     But  they  have  not  done  it,  the  reason  of 
which  probably  was  that  they  might  not  subject  fliem* 
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1815.  selves  under  the  circumstances  to  demands  agtunst 
^""""^         them  as  owners  in  respect  of  the  supplies  made  to  the 

against  ship.  Here  then  is  not  only  not  any  constructive 
possession,  but  there  is  the  strongest  negative  construe- 
tioB  arising  from  the  declarations  and  conduct  of  the 
Sfiarpes  that  they  designed,  not  to  take  possession,  and 
not  to  attach  upon  themselves  the  burthen  of  being 
the  ship  owners.  Therefore  this  was  not  a  possesUcm 
in  the  Sharpes  to  prevent  the  statute  of  Joe,  operating 
to  pass  the  property  to  the  assignees  of  Maitf  as  being 
in  his  possession,  order,  and  disposition  at  the  time  he 
became  bankrupt;  and  so  it  seems  to  me  that  there  is 
not  any  ground  for  a  new  trial. 

Ls  BiAKc  J.  I  agree  with  that  which  has  been'stated 
by  my  Lord.  On  the  first  point  it  is  impossible  to  see 
from  the  letter  produced,  which  is  the  only  evidence  of 
the  captain's  interest,  that  it  stood  in  the  way  of  the 
mortgagees  taking  .possession.  That  letter  amounts  to 
nothing  more  than  an  allowance  of  a  certain  sum  to  the 
ciqptaan  in  proportion  to  the  profits  of  the  voyage  in 
lieu  of  wages;  and  the  conveyance  by  Mair  to  the 
Sharpes  conveyed  to  them  the  property  which  Mair 
had  subject  to  the  captain's  rights  under  that  agree* 
mcnt.  The  next  question  is,  whether  at  the  time  of 
Mah^u  bankruptcy  be  continued  in  the  visible  owners 
sUp  of  the  property  by  the  consent  of  the  Sharpes. 
Now  I  take  it  to  be  a  setded  rule^  that  a  conveyance  of 
a  ship  at  sea,  in  which  case  the  party  cannot  take 
possession,  may  be  made  effectually,  provided  he  does 
take  possesricm  as  soon  as  he  has  an  opportunity.  In 
this  case  a  conveyance  was  executed^  and  it  appears 
that  the  parties  to  whom  it  was  executed  might  after* 
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ivards  have  taken  possession^  but  they  ^i^lected  to        1815. 
do  so  while  the  ship  was  in  the  river ;  therefore  that  is  a  - 

circumstance  to  shew,  that  they  did  not  intend  to  taice  egmnsi 
possesion  at  that  time.  It  is  true  that  after  that  time 
they  had  no  other  opportunity  of  taking  actual  pos* 
session,  but  still  they  had  an  opportunity  of  doing 
every  thing  which  under  the  circumstances  might  have 
been  done,  but  they  desisted  from  doing  any  thing. 
Their  conduct  also  shews  that  they  did  not  consider 
.the  captain  to  be  acting  as  their  agent,  for  they  never 
answered  his  letters  or  signified  to  him  that  they  ac- 
ceded to  the  instructions  given  him  by  Mair:  on  the 
contrary  they  appear  to  have  observed  a  profound 
silence.  G>upling  this  witli  the  parol  evidence  of 
SharpCf  who  admitted  they  never  took,  and  as  I  under- 
stand it,  never  intended  to  take  possession,  it  seems  to 
me  that  down  to  the  time  of  the  bankruptcy  of  Mair 
the  property  continued  in  his  possession  and  under  his 
control  by  the  permission  of  the  Sharpes  the  owners ; 
for  the  latter  avoided  every  opportunity  which  offered 
of  taking  possession.  Therefore  I  think  this  rule  ought 
to  be  discharged. 

Bayley  J.  It  seems  to  me  that  this  verdict  is  correct. 
There  is  no  pretence  for  saying  that  the  captain  was  a 
part-owner ;  all  that  be  had  a  right  to  insist  on  was  that 
the  ship  should  go  to  the  port  of  her  destination.  But 
if  he  had  been  a  part  owner,  it  seems  to  me  that  it 
would  have  made  no  difference;  because  if  this  convey- 
-ance  had  transferred  but  a  part  of  the  property,  still 
there  would  have  been  an  obligation  on  the  Sharpes  to 
take  possession  in  order  to  prevent  Mair^s  having  the 
apparent  ownership.    As  to  the  other  point,  I  think 

there 
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there  might  be  some  little  difficulty  on  the  statute  of 
Jac.<i  but  there  is  none  I  think  on  the  stat  of  Wisu 
agMHst  With  respect  to  the  statute  of  Jac.  the  prcqperty  must 
be  in  the  possession,  order,  and  disposition  of  the  bank" 
nipt  by  the  consent  of  the  true  owner  at  the  time  of  tb« 
bankruptcy ;  and  unless  it  be  in  the  possession,  order, 
and  disposition  of  the  bankrupt  at  that  tiqie,  the  statute 
does  liot  apply.  Now  I  feel  some  difficulty  in  carrying 
this  case  to  such  an  extent ;  for  the  ship  was  not  in  the 
possession  of  the  bankrupt  at  the  time  of  his  bankruptcy} 
but  of  Young  the  captain ;  and  the  captain,  it  appears, 

knew  that  the  ship  had  been  assigned  to  the  Sharpen 
and  that  he  should  have  to  account  with  them  respects 
ing  her,  and  had  so  communicated  to  the  Sharpes* 
Afier  that  I  am  inclined  to  think  that  what  had  taken 
place  was  sufficient  to  subject  the  captain  to  account 
with  the  SharpeSf  and  therefore  that  at  the  time  of 
JtfaiVs  bankruptcy,  he  was  to  be  considered  as  agent  of 
the  Sharpest  and  could  not  have  justified  paying  over 
the  proceeds  to  Mair;  it  would  have  been  inconsistent 
with  the  terms  of  his  letter  to  them  so  to  do.  It  is  true 
indeed  that  they  never  made  any  answer  to  his  lettersi 
nor  took  any  step  to  clothe  themselves  with  the  posses- 
sion ;  but  I  cannot  say  that  through  their  neglect  in 
that  respect  the  captain  would  have  been  relieved  firom 
all  future  claims  of  the  Sharpes ;  and  if  he  would  not,  I 
feel  some  difficulty  in  saying  that  the  possession,  order, 
and  disposition  of  this  property  was  in  Mair  at  the  time 
of  his  bankruptcy.  But  upon  the  statute  of  Eliz.  I  have 
not  any  difficulty  in  saying  that  the  Sharpes  were  bound 
to  take  possession  as  soon  as  an  opportunity  offered. 
Perhaps  it  was  their  duty  to  have  written  to  the  captain 
immediately  upon  the  assignment.    But  however  that 

may 
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may  be,  it  was  certainly  their  duty  when  the  ship  arriy-        1815. 
ed  in  this  country^  to  take  such  steps  as  would  vest  in  ' 

them  the  possession.    It  i^pears  that  they  were  ap-         lyotsji 
prized  of  the  ship's  arriyal  at  Qmes  in  Jtdy^  yet  they 
never  attempted  to  take  possession  themselves,  or  gave 
any  orders  for  that  purpose,  whereby  they  evidently 
shewed  that  it  was  not  only  their  intention  not  to  take 
possession,  but  that  they  studiously  avoided  it.     Not^ 
withstanding  this,  they  now  seek  to  set  up  their  claim 
under  the  bill  of  sale,  according  to  the  terms  of  which 
they  ought  to  have  taken  possession.     By  their  n^lect 
so  to  do,  they  enabled  Mair  to  hold  out  a  false  credit, 
for  down  to  a  very  late  period  if  the  captain  had  been 
asked  whether  the  ship  remained  the  property  of  Mair^ 
he  would  have  answered  in  the  affirmative. 

Dampier  J.  I  agree  that  there  ought  not  to  be  a 
new  trial.  With  respect  to  the  first  point  I  think  all 
that  the  captain  had  a  right  to  require,  was  that  the 
ship  should  go  the  voyage,  but  no  farther.  On  the 
second  point,  this  conveyance,  as  it  seems  to  me,  falls 
within  the  stat.  of  Jar.  for  it  appears  that  the  Sharpen 
never  meant  to  take  possession  of  the  ship,  but  chose 
rather  to  avoid  it.  Although  Mair  informed  the  captain 
in  Jubfj  that  the  proceeds  were  to  be  accounted  for  to 
the  Sharpes,  yet  I  think  the  order  and  disposition  is  to  be 
considered  as  being  with  Mair.  Afterwards  it  appears 
that  Mair  must  have  conununicated  by  fetter  to  the 
captain  that  he  had  transferred  the  ship  and  cargo  to 
the  Shatpes.  But  when  the  captain  writes  to  the  Sharpes 
that  he  was  to  be  accountable  to  them  for  the  proceeds, 
and  afterwards  that  he  had  learned  that  the  ship  and 
cargo  had  been  transferred  to  them,  they  whoUy  decline 

answering 
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1815. 

Mair 

t^amst 

Glemnis. 


answering  his  letters,  and  n^Iect  to  clothe  themedres  in 
dXky  way  with  the  possession,  so  as  to  shew  to  die  world 
that  they  were  the  owners,  or  to  enable  any  person  who 
might  furnish  supplies  to  the  ship,  to  charge  them  m 
their  character  of  owners.  Therefore  it  seems  to  me 
that  they  left  the  order  and  disposition  of  this  property 
as  to  the  rest  of  the  world,  however  it  might  have  been 
as  to  the  captain,  with  Mair^  who  could  not  make  a 
valid  transfer  to  them,  without  something  done  on  their 
part  to  indicate  a  change  of  possession.  But  this  the 
Sharpes  studiously  avoided  to  do ;  and  therefore  Mair  is 
the  person  who  must  be  considered  as  having  at  the 
time  of  his  bankruptcy,  by  the  consent  of  the  Skarpes, 
the  order  and  disposition  of  this  prc^rty.  And  if  this 
be  so,  there  ought  not  to  be  a  new  trial. 

Rule  discbaiged. 


June  3d. 


The  King  against  The  Churchwardens  and 
Overseers  of  the  Poor  of  the  several  Parishes 
of  St.  Margaret  and  St.  John,  West- 
minster. 


Although  2, 
mandamus  does 
Bot  lie  to  the 
churchwardens 
tx>  make  a 
church-rate, 
yet  it  lies  to 
the  churchwar- 
dens. &c.  of 


^HE  Church  of  St.  John  Westminster  was  one  of  the 
50  churches  built  pursuant  to  the  stat  9  Ann.  c*  22.^ 
and  the  parish  was  divided  and  taken  from  that  of 
Si.  Margaret  pursuant  to  stat.  10  Ann.  c.  1 1.  5. 8.  but 
no  perpetual  division  of  the  two  parishes  according  to 
two  united  pa-    the  mode  prescribed  in  s.  22.  was  made,  and  the  rates 

nshes,  under  * 

stat.  10  AiiM» 
r.ix.,  to  as- 
semble a  meet- 
tag,  pursuant  to  s.  24.,  for  the  purpose  of  agreeing  upon  tad  ascertaining  the  monies  and 
rates  to  be  assessed  for  the  repair  of  the  cfaoich  of  on«  of  those  pariabes* 


of  the  two  parishes  continued  joint.     The  parish  church 
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of  Sim  John  became  ruinous  and  required  repair,  the  1815. 
expencejof  whichy  upon  a  survey  made^  was  estimated  — — — 
at  8500/.,  upon  which  the  churchwardens  and  overseers  agmnu 
of  St*  Joints  caused  notice  to  be  given  to  the  church-  wardenYof  * 
wardens  and  overseers  of  St.  Margarets,  that  they  the  ^^*  mt!^*' 
ehorchwardens  and  overseers,  together  with  the  vestry 
>0r  principal  inhabitants  of  StMm%  would  attend  in 
the  vestry-room  of  &•  Margaref^  on  Tuesday  in  iSaster 
wedc  at  the  hour  of  11  A.  Af.-  to  meet  the  church- 
wardens and  overseers  and  the  vestry  and  principal 
inhabitants  of  S^  Margarefsy  for  the  purposes  mentioned 
in  10  Ann.  c.ii.si  24*9  f.  e.  to  agree  upon  and  ascer^ 
tain  the  monies  and  rates  to  be  assessed  within  the 
limits  of  the  two  parishes  for  the  repair  of  the  said 
churchy  and  to  divide,  ascertain,  and  apportion  such 
monies  and  rates  in  manner  and  form  as  directed  by 
the  said  act,  and  that  due  notice  of  such  meeting 
would  be  given  by  them  in  their  church,  and  they  re- 
quired the  churchwardens  and  overseers  of  St.  Mar-' 
garet\  to  give  the  like  notice  in  their's.  Notice  was 
accordingly  given  in  the  church  of  St.  John^  but  not  in 
that  of  St.  Margaret  J  and  on  the  day  appointed  for 
such  meeting,  a  meeting  took  place  and  several  pro- 
positions were  made  on  the  subject  of  the  repairs,  and 
the  mode  of  raising  the  money  towards  such  repairs, 
and  making  a  church-rate  in  the  two  parishes  to  de- 
fray the  same,  but  the  chairman  refused  to  take  the 
sense  of  the  meeting  upon  them,  it  appearing  that  the 
parish  officers  of  St,  Margaref%  had  refused  or  neglected 
to  give  due  notice  as  they  were  required. 

Whereupon  a  rule  nisi  was  obtained  for  a  mandamus 
to  the  churchwardens  and  overseers  of  these  two  parishes 
to  summon  a  meeting  of  the  churchwardens  and  over- 
seers, 
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i8i5. 

Tbe  Kino 

The  Church' 

wardens  of 

St-  Maroa* 

RST. 


seers,  and  of  the  vestry  or  principal  inhabitants  of  the  two 
parish^  for  the  purposes  mentioned  in  the  above  notioe. 

The  AUormy-GeTteral  and  Holroyd  shewed  coose, 
and  cited  Rex  v.  St.  Peter^s  Thetford  (a)  to  shew  that  as 
the  subject-matter  of  this  application  was  a  churcb- 
rate,  a  mandamus  would  not  lie*     They  also  submitted 
upon  the  construction  of  the  Z4th  sect,  of  lo  Ann.  that 
the  rate  for  the  repair  of  the  respective  churches  was 
not  to  be  a  joint  rate^  but  was  to  be  divided  and  assessed 
separately  in  each  district  for  the  repair  of  the  respec- 
tive church  to  which  such  district  should  belong.     As 
if  it  should  appear  that  5000/.  were  necessary  for  a 
church-rate,  and  of  that  sum  4800/.  were  required  for 
repairing  the  church  of  St.  John^  and  2op/.  for  that  of 
St.  Margaret^  the  churchwardens,  &c«  are  to  divide  the 
rate  upon  each  district  accordingly.     And  great  hard* 
ship  would  ensue  in  this  case,  if  it  were  otherwise^ 
because  the  parish  of  St.  Margaret  have  hitholo  re- 
paired their  own  church  at  their  own  eacpence  without 
calling  upon  St.  Jokn*s. 

But  per  Curiam^  The  burthen  seems  to  be  intended 
to  be  cast  on  the  united  parishes,  for  they  are  first  to 
agree  upon  and  ascertain  the  gross  sum  to  be  assessed 
within  the  limits  of  the  original  parish  for  the  several 
purposes  mentioned,  and  then  to  divide  and  apportion 
the  same  upon  every  part  according  to  the  value  of  the 
lands  and  estates  therein  assessable.  And  althoo^ 
this  Court  will  not  interfere  by  mandamus  to  compel 
the  churdiwardens,  &c.  to  make  a  church-rat^  which 
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18  properly  of  ecclesiastical  cognizance^  the  rights  and 
powers  of  which  are  saved  by  the  act  (a),  yet  they  will 
pat  in  motion  their  functions  fin  crdine  a&  L  e.  to        t^dnst 

The  Churck* 

assemble  in  order  to  inquire  and  agree  whether  it  be     wardens  of 
fit  that  a  rate  should  be  made. 

Rule  absolute. 

Abbott  was  in  support  of  the  rule. 

(a)  S.  %6. 


6t.  Maroa- 

RBT. 


The  King  against  Barzey  and  Others.         ^«»%, 

°  Jnne  5th. 

UPON  a  rule  nisi,  obtained  for  an  information  in  Upon  an  ap* 
.  ,  ^  plication  for  a 

nature  of  quo  warranto  against  the  defendants  for  quo  warranto 
exercising  the  offices  of  burgesses  of  Pembroke^  the  affi-  suggesting  that 
davit  in  support  of  the  rule,  which  was  made  by  three  .were  decud^ 
deponents,  one  stadnir  himself  to  have  been  a  burgess  «>nt«nr  to  the 

^  ^  ^  o         proTistonsof  a 

for  20  years,  the  second  for  14  years,  and  the  third  for  particdar  char- 

^•^  t  /       -»  ter.thcaffidafit 

30  years  and  upwards,  deposed  that  they  (the  dqponents)  must  state  that 
had  been  informed  and  believed  it  to  be  tnie^  that  by  accepted,  or 
the  constitution  of  the  borough  there  ought  to  be  one  2l*\^n^**^ 
mayor,  and  1 2  of  the  more  discreet  men  of  the  borough   ^^f"**!™**^.^^ 
called  common  councilmen,  and  no  more^  and  that  such  and  the  Court, 

.  after  determin* 

mayor  and  common  councilmen  were  constituted  by  a  inor  that  the 
diarter  of  Rich.  3.^  and  that  the  said  charter  directs  the  for  omitting  so 
mayor  to  be  chosen  from  among  the  said  1 2  common  [^'^^Vo  amend 
ooundlmen,  and  that  for  many  years  past  many  persons  ^^ 
exceeding  the  number  of  12  had  usurped  the  offices  of 
common  councilmen,  &c.  contrary  to  the  provisions  and 
directions  of  the  sttd  charter,  &c,  and  then  it  proceeded 
to  state  that  one*^.  /.  St6ke$  in  1807  usurped  the  office' 
Vol.  IV.  S  of 
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1815. 

The  Kino 

against 

Barzkt 

iiid  Others. 


of  common  councilmaDy  there  bdng  then  12  existing 
common  cornidlmeii,  and  afterwards  in  1809  usurped  the 
office  of  mayor^-not  being  one  of  the  x  2  out  of  whom  the 
mayor  ought  tobave been  chosei^;  and  whilst  so  usurping 
the  office  of  mayor,  together  with  others  who  pretended 
to  be  the  common  council,  assembled  without  no- 
tice to  the  burgesses  at  hirge,  and  chose,  admitted,  and 
swore  in  the  defendants  as  burgesses.^  But  the  affidavit 
did  not  state  that  any  usage  had  ever  obtained  con* 
fermably  to  the  charter  o{RicK.  3.  or  that  such  char- 
ter had  ever  been  accepted. 


And  for  this  reason  Dauncey^  who  shewed  causey  ob- 
jected to  the  sufficiency  of  the  affidavit,  contending 
that  in  the  absence  of  any  allegation  -  that  the  charter 
was  accepted,  or  that  the  usi^  had  been  conformably 
to  it,  there  was  nothing.to  shew  that  this  was  the  exist- 
ing and  governing  charter  of  the  borough; 

Scarlett  contra  argued  that  enough  appeared  by  the 
affidavit  to  shew  both  an  acceptance  of  the  charter  and 
an  usage  imder  it ;  for  the  affidavit  states  *'  that  by  the 
constitution  of  the  borough  there  ought  to  be  a  mayors'' 
Stc.  whence  a  necessary  inference  arises  that  such  is  the 
existing  usages  else  how  could  it  be  true  that  by  the  con- 
stitution there  ought  to  be ;  and  Uie  affidavit  adds  ^  that 
such  mayor,  8cc  were  constituted  by  charter  oiRiek.  2*'^ 
from  which  it  plainly  appears  that  the  charter  exists, 
because  those  who  are  constituted  by  the  charts  ought 
to  exist; 


Lord  EiXENBOBfOUou  G.  J.    All  that  is  stated  upon 
the  affidavit  might  be  predicated  <^  a  charter  which 

had 
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had  never  been  accepted.     But  unless  it  is  sworn  to        1815. 
have  been  accepted,  or  there  ft  preimant  evidence  of       — — 

\      '  ,  The  KiHO 

having  acted  under  it,  so  as  to  authorize  us  to  infer  its        agaitui 

1  m  .  n  BaR1E¥ 

acceptance,  we  cannot  proceed.  The  constitution  of  and  Othcii. 
this  borough  may  be  as  sworn  according  to  the  charter^ 
but  unless  that  charter  was  acc^ted,  it  will  not  be  the 
existing  constitution ;  and  we  ought  to  see  that  by  the 
affidavits.  To  shew  it  to  be  the  efficient  rule  for  the 
goircmment  of  the  borough,  it  ought  to  be  stated  that 
such  is  the  usage  of  the  borough,  or  that  the  charter 
was  accepted.  This  is  a  very  loose  manner  of  depoeiug 
to  the  fact. 

Dampier  J.  This  seems  to  be  an  experiment  to 
avoid  deposing  to  the  acceptance  of  the  charter.  I 
never  remember  a  rule  of  this  sort  granted  withotU  a 
positive  affidavit  that  the  charter  was  accepted  and 
acted  upon. 

Scarlett  then  prayed  for  leave  to  amend  the  affidavit. 

But)  per  Curiam^  that  would  be  a  dangerous  pre- 
cedent; the  parties  must  make  a  new  application. 

Rule  discharged. 


S  2 
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Monday,  Rawstokne  ogcinst  WiLKiNsoN  and  Others* 

Jwte  jtn. 


Where  the  T^EBT  by  the  sheriff  of  the  connty  palatine  of  Lan- 
Qodera  fi.  ft.,  easier,  on  stat  apJE/n.  f.4.,  for  poundage,  also 

Jhe  mttttcrlnd  ^^'  ^^^^  *"^  labour,  money  paid,  and  on  an  account 

afterwards  the  stated.     Plea  Nil  debet 

fudgmtnt  aad 

eiecdtioii  being       At  the  trial  before  Le  Blanc  J.,  at  the  last  Lancaster 

act  aside  for  •  .1  ^  .i. 

irregudarity,       Assizes,  the  case  was  this : 

prdcred  to  ^blT^       '^®  defendants  having  recorered  in  an  aetion  against 
retamed^  paid    one  Blount  Upon  promises,  proceeded  against  the  bai^ 
the  assent  of      and  sued  out  a  fi.  &•  against  them  directed  to  the 
Held  that  the     fheriff  of  the  county  of  Lancaster  indorsed  to  levy 
r^idoes'wit     449^*  ^®''>  besides,  &c.  under  which  the  sheriff  levied, 
^*'^*d''i*^  ****     ^^^  received,  the  money.    Afterwards  judgment  and 
action  of  debt     execution  agamst  the  bail  were  set  aside  for  irrq;ula» 
pTiintiflffor  his    n^,  and  the  money  was  ordered  to  be  returned ;  in  con* 
^  ^         sequence  of  which  the  sheriff,  with  the  assent  of  the 
defendants'  attorney,  paid  back  the  money  to  the  bail* 
And  it  was  objected  that  since  the  stat  43  G.  3.  e.  46. 
s*  5.  debt  does  not  lie  for  the  sh^iff  against  the  plaintiff 
in  the  action  for  poundage  for  executing  a  fi.  fiu,  but 
the  same  ought  to  be  levied  upon  the  go6ds  of  tfaet 
defendant  over  and  above  the  sum  recovered  by  the 
judgment     2dly,  Admitting  that  in  general  the  action 
would  lie,  yet  in  this  case,  where  the  judgment  and 
execution  have  been  set  aside  and  the  money  restored, 
the  sheriff  shall  not  have  it.    The  learned  Judge  direct^ 
a  verdict  for  the  plaintiff  reserving  liberty  to  the  d^ 
fendants  to^ove  for  a  nonsuit 

Accord* 


Wilkin  10  K. 
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Aooordii^ly)  a  rule  nUi  having  been  obtained  in  the        'ti;. 
last  term.  lUckairdion  (with  him  Scarlett)  now  shewed    _  — — * 

Rawstornk 

eanse^  and  argued  that  by  stat.  ap  JSUiz,  c*  4.  the  sheriff    ^  ^iuntt 
might  hare  debt  for  his  poundage^  and  for  this  he 
cited  lister  ▼•  Bromley  (a),  Jinfson  y.  Ra$k  (&),  Jf'kite  t. 
Hough  (c)«    And  the  43  6.  3.  c.  46.  does  not  take  from 
the  sheriff  genendlj  his  remedy  against  the  phiintiff  for 
poundage,  ftc,  but  <Hily  provides  that  in  certain  cases, 
as  where  execution  is  against  the  goods  and  not  against 
the  person^  the  plaintiff  may  levy  the  poundage  over 
and  above  the  sum  recovered.    For  if  the  goods  be 
insufficient  for  the  plaintiff  to  levy  both  debt  and 
poundage,  it  is  plain  that  unless  the  sheriff  may  de* 
mand  his  poundage  of  the  plaintiff  he  will  be  without 
remedy,  whidi  the  statute  could  never  intend.    There* 
fore  his  remedy  shall  be  entire  as  before  the  statute^ 
either  to  retain  for  his  poundage,  or,  if  he  pay  the 
money  over,  to  have  his  action.    Now  the  sheriff  in  this 
case  has  not  retained,  but  in  pursuance  of  the  order  of 
the  Court,  and  with  the  assent  of  the  defendants^  haa 
restored  the  whole  sum  levied ;  therefore  he  shall  have 
his  action,  uiUess  he  is  not  entitled  to  poundage  by 
reason  that  the  judgment  and  execution  have  been  set 
aside ;  but  Earle  v.  Pbmmer  (^),  AlAin  v.  WeUs  (e}, 
BMen  v.  Jndey  (y*),  all  shew  that  this  makes  no  diA 
ferenoe^  for  if  the  sheriff  has  regularly  levied,  he  is 
i^ded  to  poundage^   and  has  nothing  to  do  with 
the  regidarity  or  irregularis  <^  the  antecedent  pro- 
ceedings. 

(4)  Cft.C«r.a86.  (I)  S</I.ft09.  {c)  %Sir,i%^%* 

{£)  9slk>  33%.  (e)  5  T.it  470. 

S3  J.  Parke, 
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J  8 1 5«  J.  Parkcf  contra,  submitted  that  since  the  stat  43  6. 3* 

"""-^        c.  46.  the  sheriff  shall  no  longer  demand  his  poundage 

cftffMi  of  the  plamtii^  who  sues  the  execution,  but  shall  levy 
it  upon  the  defendant's  goods.  For  the  words  of  s.  5. 
that  the  ^^  plaintiff  may  levy  the  poundage^"  &c.  are 
compulsory  upon  him  that  he  must  levy ;  in  the  same 
manner  as  the  words  of  stat  ^W.^*  c.  ii.  5*.8«  that 
'*  the  plaintiff  mey  assign  breaches,''  &c«  are  compul- 
sory on  him  so  to  do  (a).  And  supposing  the  late  sta- 
tute has  made  no  difference  in  respect  of  the  sheriff's 
right  to  poundage,  yet  in  this  cate  he  shall  not  have 
his  action,  for  by  the  29  Eliz,  c.  4.  he  is  entitled  only 
to  poundage  «  upon  such  sum  as  he  shall  levy  or  ex- 
tend,  and  deliver  in  execution^  Wherefore,  as  he  has 
not  made  a  levy  as  complete  as  the  statute  prescribes»  he 
has  no  right  to  poundage;  and  before  he  can  have  an 
action  he  ought  to  return  the  writ^  and  that  he  has 
levied.  Alchin  v.  Wells  and  BuUen  v.  AnsJey  do  not 
decide  that  the  sheriff  may  become  an  actor  and  bring 
debt  for  his  poundage,  for  in  those  cases  the  sheriff  was 
the  party  defendant. 

Per  Curiam.  The  execution  being  irregular  was 
owing  to  the  fault  of  the  defendants  and  not  of  the 
sheri£^  and  therefore  he  shall  not  be  deprived  of  his 
poundage  on  that  account.  And  the  43  6.3.  r.46. 
does  not  vary  his  rights,  but  gives  a  boon  to  the  plain- 
tiff in  the  action,  who  is  entitled  to  levy  under  an 
^ccution  against  the  goods  of  the  defendant,  that  he 
may  levy  the  poimdage,  fees  and  expences  of  the  exe- 
xutiony  over  and  above  the  sum  recovered  by  the  judg- 

(«)  Xfiki  V.  Mosmull,  s  T,  X,  539. 
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jnent  Before  this  statute  the  sheriff  used  to  levy  the  1815. 
^m  recovered  by  the  judgmenti  and  satisfy  himself  out  — - 
<if  it  ibr  the  poundage,  and  pay  over  the  residue,  but  ^against 
now  the  plaintiff  may  also  levy  the  poundage,  which  is 
more  than  he  could  before  do.  And  the  authorities 
referred  to  have  determined  that  the  sheriff  is  entitled 
Jto  poundage  if  he  levy,  and  that  in  such  a  case  as  the 
present  be  shall  not  be  ruled  to  return  the  writ. 

Rule  discharged. 


Stephens  and  Others,  Assignees  of  Spencer  Monday, 
and  Another,  Bankrupts,  against  El  wall.       ^'""  ^' ' 

HTROVER  for  goods.    Plea,  not  guilty.    At  the  trial  a  servmt  may 

before  Le  Blanc  J.  at  the  last  Lancaster  assizes  the  trover^,^tho'ug^ 

case  was  this :  •  ^^^  f^^  t  T' 

^^  Tcrnon  be  done 

The  bankrupts  being  possessed  of  the  goods  in  ques-  ^t  l»"  ^^^.^^ 
tion  sold  them  after  their  bankruptcy  to  one  Deane,  to  master. 
be  paid  for  by  hills  on  HeatAcote,  who  had  a  house  of 
trade  in  Ltmdon,  and  for  whom  Deane  bought  the 
goods.  Heathcote  was  in  America^  and  the  defendant 
was  his  deck,  and  conducted  the  business  of  the  house. 
Deane  connnunicated  to  the  defendant  information  of 
the  purchase  on  the  day  it  was  made,  and  the  goods 
were  afterwards  delivered  to  the  defendant,  and  he  dis- 
posed of  them  by  sending  them  to  America  to  Heath" 
cote.  No  demand  was  made  upon  the  defendant  until 
nearly  two  years  after  the  purchase.  The  learned  Judge 
inclined  to  think,^  and  so  stated  to  the  jury,  that  if  the 
defendaiU  was  acting  merely  as  the  derk  of  Heathcote 
he  was  not  liable ;  but  if  he  was  transacting  business 
Ibr  himself  though  in  the  name  of  another^  then  he 

S  4  would 
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would  be  liable.  The  jury  found  a  verdict  for  the  de^ 
fendant*  And  upon  a  rule  nisi  obtained  in  the  lasl 
againsi  term  for  a  new  trial,  in  order  to  question  die  accuracy 
of  the  learned  Judge's  direction  in  point  of  law,  PerUn$ 
V.  Smith  (a)  Was  cited,  and  it  was  contended  that  the  de* 
fendant  being  a  tort-feazer,  no  authority  that  he  could 
derive  from  his  master  would  excuse  him  from  being 
liable  in  this  action. 

Parkf  who  now  shewed  cause,  referred  to  the  report 
of  Perkins  v.  Smithy  in  Sayer^  40.  and  said,  that  the  de- 
cision went  too  fiir,  and  that  it  had  not  been  approved 
of  by  Ltafayrence  J ^  when  cited  to  him  on  the  western 
circuit.  And  he  took  this  difference^  that  there  the 
defendant  received  the  goods  with  knowledge  diat  the 
bankrupt  had  absconded  and  shut  up  shop.  But  in 
this  case  no  demand  was  made  until  two  years  after  Ae 
purdbase;  thoefiore  it  would  be  a  great  faarddiip  if  the 
defendant  were  to  be  liable  in  respect  of  a  demand, 
which  from  the  hqpse  of  time  it  is  impossible  to  comply 
with. 


Topping  taid  lUehardsonf  contra,  argued  that  the  v«ry 
pMwming  to  di^KMe  of  another  man's  property,  was  a 
copveraian,  and  dted  MHjombie  ▼•  DaxAes  (b)  in  support 
of  that  position;  and  in  Pcitetf  AsMignee^  v.  StmHej 
Exek.  IL  T.  1807,  the  Court  held  the  sheriff  liable  iii 
trover  though  lie  adzed,  sold,  and  paid  over  llie  money 
before  omnmiasion  issued,  and  before  any  notice  sayii^ 
tfaia  necessarily  followed  fixxm  Cooper  v.  Chittjf{c\  for  it 
was  an  unlawful  interference  with  aDother^  goods. 

(a)  iWilu^a.  (t)  6&u«,j38.  (c)  iJhgr.ao 

Lord 
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Lord  Ellsmbobouoh  C.  J.  The  only  question  is,  1815. 
whether  this  is  a  conversion  in  the  derk^  which  un*  ■'  ■■ 
doubtedly  was  so  in  the  master.  The  derk  acted  under  t^tdnsr 
an  unavoidable  ignorance  and  for  his  master's  benefit 
when  he  sent  the  goods  to  his  master;  but  nerer&elesB 
his  acts  may  amount  to  a  converuon;  for  a  person  is 
guilty  of  a  conversion  who  intermeddles  with  my  pro- 
perty and  disposes  of  it^  and  it  is  no  answer  that  he 
acted  under  authority  firom  another,  who  had  himself  no 
anthori^  to  dispose  of  it  And  the  Court  is  governed 
by  the  prindjde  of  law,  and  not  by  the  hardibip  of  any 
partioular  case.  For  what  east  be  more  hard  than  the 
OMomon  case  in  trespass,  where  a  ffervant  has  done 
some  act  in  assertion  of  his  master^s  right,  that  he  shall 
be  liable,  not  only  jointly  with  his  master,  but  if  his 
master  cannot  satisfy  ity  for  every  penny  of  the  whole 
damage;  and  his  person  also  diall  be  liable  for  it] 
and  what  is  still  more^  that  he  shall  not  recover  con- 
tribution? 

Ls  Blanc  J.  I  think  the  ruleof  lawisverydiflferent 
firom  what  I  considered  it  at  the  trial.  The  great 
fltnif^e  made  at  die  trial  was,  whether  the  goods  were 
for  Hea^coie  or  not;  but  that  makes  no  diflferenoe  if 
the  defimdant  converted  them.  And  here  was  a  con- 
▼erdon  by  him  long  before  the  demand. 

Per  Curiam.  Rule  absolute. 
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^^^  AsTEY  against  Embrt. 

z.,  ft  comfactor     A  SSUMPSIT  for  ffoods  sold  and  delivered,  and  9ie 
to  sell  bari^  of  money  counts.     PIea»  non  assampsit.    At  the  trial 

the  defendant,  before  Boj^ley  J.  at  the  last  Nottinghamshire  asaiies  the 

to  be  deliTcred  .1 

atL.'fware-  case  was  thus: 

^^o^b^  thc^6r!r        "^^  '^^^  ^"^  ^^'  *®  P"^  ^^  *  quantity  of  barley, 

boat  of  Zr.  which  the  property  of  the  plaintiff,  which  Longsiaffii  a  com- 

to  A,  It  38;.  fiictor  at  Nottingham^  on  the  1 8th  oiNaoember^  agreed 

vrhidiwasft  to  Sell  to  the  defendant  at  385.  per  quarter.    The  barley 

•Scount'^oritT  being  then  in  the  hands  of  one  Turner  for  the  purpose 

Ut °itd*at''I.^*'  ®^ being  kiln-dried,  and  Jjmgstc^  having  a  warehouse 

ecpence;  and  at  Detbu.  it  was  affreed  that  it  should  be  delivered  at 

the  barley  be-  ^^  ^^ 

iog  then  in  the  Z/mgstd^fi  warehouse  there,  to  go  by  the  first  boat  of 

the  defendaat  Longstoj^  which  went  from  Nottingham  to  Derby.   The 

s^*UdeliTered  3  8^*  P^^  quarter  was  a  higher  price  on  account  of  the 

"dpnT^P*^  delivery  being  to  be  made  at  Zoiigi^flS^sexpence.  The 

pi^op^'^f  >  ^°^  defendant  went  to  Turner^  told  him  that  he  had  bouirht 

the  barley  was  ,  ** 

sent  by  £.'s  the  barley, .  and  desired  him  to  see  it  delivered,  and 

first  boat,  and  «  ^  1         m  1  1 

the  iRToice  de-  measured,  and  put  up  properly.    Two  or  three  days 

defendant,  w^ho  ftfterwards  the  barley  was  sent  by  Longstojff^s  first  boat, 

to"*"/ *^  blit^S*  and  on  the  26th  of  November^  Longst^^s  clerk  saw  the 

terwards  rt-  defendant  at  Derby  and  delivered  him  the  invoice^  and 

foKd  to  accept  *^ 

the  barley  t  the  defendant  took  it  and  requested  a  week  longer  to 

sompsit  for  the  pay  the  money,  which  was  allowed  him.     On  the  same 

wt?a  contract  day,  however,  he  gave  notice  that  he  would  not  accept 

SloS^wUhin*''  ^®  barley.    The  barlqr  arrived  at  Longstc^^  ware- 

s9  c«r.  a.  c  3.  house  at  Derbti  on  the  ist  o{ December.    It  was  objected 

1.17.,  and  not  *^  " 

a  mixed  con- 
tract for  the  cirriage  as  well  as  sale,  though  the  price  was  enhanced  by  the  carriage ;  and 
Uiftt  the  defendant^  having  appojoted  the  partkiilar  boat,  and  haTUig  desired  T.  to  inspect 
the  loidingi  did  oot  smeuiit  to'aa  aooeptance  on  his  patt* 

lor 
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Sot  the  defendant  upon  the  statute  of  frauds  (a),  that  this  1 8 1 5. 
being  a  contract  for  the  sale  of  goods  for  the  price  of  "Xrri* 
upwards  of  io/.>  was  void  for  want  of  part  acceptance^  aj^aiast 
or  earnest^  or  some  note  in  writing.  To  which  it  was 
answered,  that  this  was  not  simply  a  contract  for  the 
sale  of  goods,  but  a  mixt  contract  for  the  carriage  as  well 
as  the  sale  of  them;  for  the  385.  included  the  price  for 
carriage.  The  learned  Judge  being  of  opinion  that  it 
was  a  sale  within  fhe  statute,  directed  a  nonsuit,  but 
gave  leave  to  the  Plaintiff  to  move  to  enter  a  verdict. 

Accordingly,  Vaughan  Seijt.  obtained  a  rule  nisi  in 
the  last  term,  and  made  a  second  point,  viz.  that  here 
was  a  delivery  to  the  defendant ;  for  the  defendant  not 
only  directed  the  mode  of  conveyance,  but  appointed 
the  particular  boat,  viz.  Longstqg^s  first  boat,  and  em- 
ployer Turner  to  look  to  the  delivery  for  him.  There- 
fore the  delivery  on  board  the  boat  at  Nottingham  was 
a  delivery  to  the  defendant,  and  the  defendant  so  con- 
sidered it,  for  when  he  had  notice  of  it,  he  obtained  time 
for  payment. 

X^opky  Seijt  and  Reader  shewed  cause;  and  argued 
that  if  the  answtr  given  to  the  objection,  made  at  the 
trial,  could  prevail,  it  would  avoid  the  statute  in  evfery 
case  where  a  sale  is  to  be  followed  by  delivery  of  the 
goods.  For  in  every  such  case  the  trouble  of  the  deli- 
very might  be  said  to  form  one  ingredient  amongst 
others  in  the  price.  •  But  they  urged  that  the  price  of 
any  commodity  was  one  entire  thing,  and  could  not  be 
divided  into  so  many  payments  as  there  might  be  con- 

(tf)  A9  Cir.  a*  r»  3*  ft  17. 
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1815.        siderations  included  in  the  price*     In  Kent  v.  HuMfh' 
.  son  (a)  the  goods  were  to  be  deliyered,  and  there  was 

agaiut  one  entire  pricey  yet  adjudged  that  it  was  a  sale  within 
the  statute,  ddly,  As  to  the  delivery,  the  pointing  out 
the  first  boat  was  only  to  fix  the  time  and  not  the  place 
of  delivery,  for  by  the  terms  of  the  agreement  the  deli- 
very was  to  be  at  the  warehouse  at  Derby:  and  the  boat 
was  the  vendor's  own  boat,  so  that  the  barley  was  never 
out  of  his  custody. 

J.  Balguy  (with  him  Vaughan  Serjt)  contra,  ob- 
served, that  Lang^ajffi  was  not  the  vendor,  but  only 
agent  of  the  vendor  for  the  purpose  of  sale;  but  for  the 
purpote  of  the  delivery  was  agent  for  the  v^adee,  because 
the  vendee  made  him  his  appointee  to  receive  this  bar- 
ley. And  he  fiurther  insisted  upon  the  points  made  af 
the  trial  and  when  the  rule  nisi  was  obtained,  particularly 
as  to  Tttmef's  being  directed  by  the  defendant  to  inspect 
the  measuring  and  loading  of  the  barley. 

Lord  Ellekborougvl  C.  J.  I  do  not  find  that 
Turner  did  any  corporal  act  at  the  time  of  the  loading 
to  shew  that  he  was  acting  for  the  owner,  or  that  he  was 
to  exercise  any  other  office  than  that  of  a  spectator. 
The  barley  being  in  his  hands  at  the  time  of  the  sale,  It 
was  natural  enough,  because  it  was  beneficial  to  the  de- 
fendant, to  avail  himself  of  the  opportunity  of  Tumer^s 
presence  to  see  that  the  quanti^  was  correct,  and  the 
qualiQr  uninjiured  by  the  loading,  which  he  might  do 
without  meamng  that  it  should  amount  to  an  acceptance 
on  his  part.  And  if  this  had  been  a  mixt  contractf 
one  should  have  expected  a  separate  charge  for  the 
delivery. 

(•)  %M*4rF.  S3  J. 
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BayuV  J.    At  the  time  when  Turner  was  to  iiigpeet  1815. 

the  loading  of  the  goods,  it  is  plain  that  the  vendee  had  — — - 

no  right  to  have  them,  for  they  were  to  be  delivered  at  jgana 
Derby. 

Dampieb  J.  This  is  no  more  than  the  case  of  a 
&nner  who  sells  his  com  to  a  miller  to  be  delivered  at 
the  mill. 

Per  Curiam,  Rule  discharged. 


Doe,  on  the  Demise  of  Spekcer,    against    Monday, 

Godwin  and  Others. 

17  JECTMENT  upon  a  proviso  for  re-entry  for  9Sr  L«;«c  for  yean 
signing  without  the  leave  of  the  lessor.     At  the  rendering  rent, 
trial  before  Dampier  J.  at  the  last  Wiltshire  assizes  the  Tenants  with 

^    4.1.:« .  l«»*o''  that  he 

case  was  this :  ^iU  ^^  ^^ 

The    lands    were  demised  to    the   defendant   by  ""*»  *."**  ''*** 

^    not  assign 

indenture   for   years,    rendering  rent,    and   the  de-  ^jhout  leave 

.      7  of  lessor,  pro- 

ftndant  covenants  by  die  said  indenture  that  he  wiU  Tided  that  if 

1  .    o_  J      -11        X         •        ^r  •  therentbein 

pay  the  rent,  See  and  will  not  assign  the  premises  or  arrcar.orifaii 
any  part  thereof'without  leave  of  the  lessor,  provided  coreMnts^i)^*- 
alwayt  that  if  the  said  rent  shall  be  in  arrear  for  21    *^^  contain- 

^  ^  ed  on  the  part 

days,  &c.  or  if  all  or  any  of  the  covenants  or  agreements  of  lessee  shall 
hereinqfier  contained,  on  the  part  of  the  lessee  to  be  shall  be  lawful 
done  and  performed  according  to  the  true  meaning  of  emir  •'and'  "* 
these  presents,  shall  happen  to  be  broken  in  any  respect,  ^^^'^^!jk'^  "^ 
then  it  shall  be  lawful  for  the  lessor  to  re-enter,  &c  the  part  of  le»- 
And  there  were  not  any  covenants  after  this  proviso  on  proviso,  but 

only  a  covenant 
by  lessor  that  lessee  paying,  &c.  and  performing  all  and  erery  the  corenants  berein" 
brfire  contained  on  hb  part  to  be  performed,  &c*  should  quietly  enjoy :  Held  that 
lessor  oottld  not  re-enter  for  breach  of  the  covenant  not  to  assign,  for  the  proriso  is 
restrained  by  the  word  htreiHeft§r  to  sobseqnent  covenants,  and  though  there  were 
none  such^  yet  the  Court  coola  not  reject  the  word. 

the 
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1815.  the  part  of  the  lessee,  but  only  a  covenant  on  the  part 
""""^  of  the  lessor,  that  the  lessee  paying  the  said  rent,  8ec. 
gainst  and  performing  all  and  every  the  covenants  hereinbefcre^ 
contained  on  his  part  to  be  performed,  &c«  should 
quietly  enjoy,  &c.  The  defendant  entered  and  after- 
wards assigned  a  part  without  leave.  And  it  was  objected 
at  the  trial  that  this  was  not  a  forfeiture  of  the  lease 
within  the  proviso,  by  reason  that  the  covenant  not  to 
assign  preceded  the  proviso^  and  the  proviso  only  re- 
lates to  covenants  hereinafter j  i.  e.  that  follow,  and  not 
that  precede  it.  And  of  such  opinicm  was  the  learned 
Judge,  being  inclined  in  a  case  of  forfeiture  to  hold  to  a 
strict  construction,  and  not  thinking  himself  at  liberty 
to  reject  the  word  hereinafier  s  and  so  he  directed  a 
nonsuit. 

Burrough  in  the  last  term  obtained  a  rule  nisi  fcnr 
a  new  trial,  and  he  said  that  to  hold  this  proviso  not  to 
extend  to  preceding  covenants  was  to  defeat  its  operation 
in  toto,  because  there  was  not  any  subsequent  covenant 
to  which  it  could  by  possibility  be  applied.  And  thfe 
words  of  this  proviso  are  as  much  the  words  of  the  lessee 
as  of  tlie  lessor,  wherefore  it  shall  be  taken  as  strongly 
against  him;  and  the  rule  of  law  which  requires  a 
strict  construction  in  cases  of  forfeiture,  does  not  re- 
quire that  it  should  be  such  as  must  necessarily  defeat 
the  intention  of  the  parties.  The  rule  is  borrowed 
from  the  construction  of  conditions  precedent,  which 
must  be  literally  performed  l>efore  the  estate  can  vest; 
but  on  a  condition  subsequent,  as  in  this  case,  where 
the  estate  is  vested,  but  depends  for  its  continuance  on 
the  breach  of  the  condition,  the  rule  is  not  so  strict  (a). 

(«}  See  X  r^nr.83.   C9,LiL  21 S. 

And 
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And  it  appears  by  Co.  Lit.  213.  a.,  that  words  in  a        i8l5« 
condition  shall  be  taken  out  of  their  proper  sens^  yi        -— 

Dot 

ret  magis  valeat  guam  pereat :  therefisre  in  this  case  the       jigmmi 

word  after  may  either  be  read  brfore^  or  it  may  be 

rejected  as  insensible  and  making  the  proviso  of  none 

effect;    or  according  to  PUmdL  {a\  the  Court  may 

so  marshal  the  words,  i.  e.  by  making  the  proviso  in  ^his 

instance  change  place  with  the  covenants,  that  the  one 

part  may  be  consistent  with  the  other,  and  the  whole 

have  efiect.     Or  if  the  covenant  ^*  that  the  lessee  payings 

and  performing  all  and  every  the  covenants  hereinbefore 

contained^  shall  quietly  enjoy,**  which  follows  the  proviso^ 

be  construed  to  be  in  effect  a  covenant  on  the  lessee^s 

part  that  he  wiQ  perform  the  preceding  covenants,  then 

it  will  draw  down  those  covenants  to  the  subsequent 

part  of  the  lease  the  same  as  if  they  had  been  repeated 

after  the  proviso. 

Lens  Serjt,  Gaselee^  Mereoxather  (with  them  Bayly) 
shewed  cause,  and  took  a  difference  between  covenants 
and  conditions,  viz.  that  a  condition  which  destroys  or 
defeats  the  estate  or  grant  is  to  be  construed  strictly, 
but  a  covenant  is  to  be  construed  according  to  the 
intention  of  the  parties.  And  in  this  case  the  lessor  is 
not  without  a  remedy  upon  the  covenant,  though  for 
the  defect  in  the  proviso,  which  shall  be  construed 
literally,  he  is  not  intitled  to  re-enter*  And  as  to 
giving  hereinafter  a  different  sense,  or  rgecting  it,  or 
transposing  the  clauses  in  order  that  it  may  have  effect, 
supposing  it  could  be  done,  how  does  it  appear  that 
instead  of  serving  the  intent  of  the  parties,  this  might 

not 
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1815.  not  be  defeating  it?  For  suppose  the  parties  intended 
""^^  to  add  other  covenants  after  the  proviso^  they  might 
ogiunsi  have  used  this  word  for  the  express  purpose  of  restrain- 
ing the  proviso  to  such  covenants;  and  it  does  not 
follow  because  there  are  no  such  covenants  as  the  parties 
intended  that  it  should  relate  to,  that  it  must  relate 
to  such  covenants  as  they  did  not  intend.  The 
doctrine  from  FknA.  is  only  applicable  to  cases  of 
devise,  where  the  intent  is  the  principal  point  to  be 
considered*  And  astothewordsj9a^Vi|^aiu2j7«ry^mfngf, 
&c.  in  the  covenant  which  follows  the  proviso,  they  do 
not  amount  to  words  of  covenant  on  the  part  of  the 
lessee,  but  only  to  words  of  condition. 

Bunr&ughj  (with  him  Moore  and  C.  F.  WiUiami) 
contra,  argued,  that  deeds  like  wilU  were  to  be  ex- 
pounded according  to  their  intent,  which  was  to  be 
sought  out  from  the  whole  language  of  the  instrument, 
ex  antecedentibus  4f  consequentibuSf  and  not  from  the  mis- 
use of  one  particular  word.  And  here  can  be  no  doubt 
of  the  intent,  fer  the  lease  contains  all  the  usual  oove- 
tiants,  and  in  the  usual  order,  and  therefore  it  is  most 
improbable  that  any  others  should  have  been  ccmtem- 
plated,  and  the  proviso  follows  in  the  ordinary  way ; 
wherefore  it  Is  plain  that  by  a  derieal  error,  hereine^er 
15  written,  where  it  ought  to  have  been  hereifibefbre. 
Then  why  may  not  this  word  be  rejected?  Jn  the  case 
of  a  marriage  settlement  important  words  may  be  re- 
jected for  the  sake  of  the  intention,  as  in  Smith  v.  Park^ 
hunt  (a) ;  and  so  they  may  in  a  notice  to  quit^  where 
the  intention  is  manifest,  {b) 

(«)  6  Bn.  P. C  351.    3  Ath  125*  {h)  Ike  t. Kightley,  7  T.^.  63. 
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Lord  EixsNBOROUOM  C.  J.    I  believe  the  safest  rule        1815. 
for  the  construction  of  these  instruments  is  to  construe  _ 

Doe 

them  according  to  the  letter,  unless  we  can  «ee  a  deci*         agaist 
sive  reason  for  departing  from  it.     Now  according  to 
the  letter  there  can  be  no  doubt  that  ^^  hereinafter  con- 
tained" will  dot  embrace  covenants  which  go  before. 
One  thing,  however,  has  introduced  a  doubt  into  mj 
mind,  and  it  is  this,  that  covenants  which  respect  the 
enjoyment  or  the  termination  of  an  estate,  are  covenants 
that  relate  to  the  same  subject-matter.     Therefore  if  I 
find  the  words  hereinafter  and  hereinbefore  in  each  of 
these,  evidently  relating  to  the  same  covenants,  perhaps 
I  ought  to  construe  them  in  the  same  sense.     Now  the 
covenant  for  quiet  enjoyment  is,    that  the  lessee  paying 
the  rent  and  performing  tlie  covenants  hereinbefore  con- 
tained, shall  quietly  enjoy,  &c. ;  and  the  proviso  for  re- 
entry for  non-performanae  of  covenants  is,  if  all  or  any  of 
the  covenants  hereinafter  contained  shall  be  broken,  &c. 
As  these  two  covenants  respect  the  period  of  enjoyment 
of  die  estate,  I  incline  very  much  to  construe  them  toge- 
ther, and  as  relating  to  the  same  covenants,  in  which 
ctcie  hereinbefore  in  the  one  would  be  inconsistent  with 
hereinafter  in  the  other,  and  I  should  reject  hereinafler^ 
upon  the  rule  of  ex  antecedentibus  4r  consequentibus  op- 
iivuL  est  constructio.     But  on  the  other  hand,  if  the 
plaintiff  had  declared  upon  this  lease^  and  set  it  out, 
omitting  the  word  hereinafter^  or  substituting  in  its 
place  hereinbefore^   I  am  afraid  on  non  est  factum  he 
must  have  been  nonsuited.    Without  professing  then  to 
be  free  from  considerable  doubts,  I  think  the  safest 
course  is  to  give  to  this  instrument  a  sense  according  to 
its  letter,  particularly  as  this  is  only  a  nonsuit.     I  there- 
fore think  the  nonduit  must  be  sustained,  though  for  the 
Vol.  IV.  T  reaeojis 


Doc 

against 
Godwin. 


270  CASES  IN  TRINITY  TERM 

1-8 1  c.        reasons  stated  I  entertain  considerable  doubt  whctber  I 
have  come  to  the  right  conclusion. 

Le  Blanc  J.  I  think  we  ought  to  be  perfectly  satis- 
fied of  the  intent,  before  we  consent  to  make  so  material 
an  alteration  as  that  which  we  are  desired  to  make.  But 
I  cannot  positively  say  that  the  parties  might  not  have 
had  it  in  view  to  insert  some  covenants  after  this  pro- 
viso, and  if  they  had  any  such  intention,  the  word 
*^  hereinafter''  would  have  stood  properly  in  the  place 
in  which  it  does.  But  we  are  desired  to  say,  that  the 
parties  had  no  such  intention,  that  is,  to  put  a  construc- 
tion on  this  instrument  from  conjecture  that  they  had 
no  such  intention.  The  Court  I  think  cannot  do  that, 
for  in  order  to  do  it  we  must  reject  the  words  "  here- 
inafter contained,''  by  which  we  must  entirely  alter  the 
frame  and  sense  of  the  whole  clause ;  therefore  I  think 
we  cannot  reject  these  words.  If  indeed  the  intention 
of  the  parties  were  perfectly  clear,  we  should  be  bound, 
tliough  in  a  case  of  forfeiture,  to  give  to  the  instrument 
a  sense  conformably  to  such  intention ;  yet  it  would  be 
difficult  to  reject  clear  and  positive  words ;  but  in  this 
case  I  am  not  so  fully  satisfied  of  the  parties'  intention 
as  to  find  it  necessary  to  reject  any  thing. 

Bayley  J.     If  we  could  see  clearly  the  intention  of 
the  parties,  we  ought  to  adopt  that  construction  which 
would  best  give  effect  to  the  intention.     Now  here  it  is 
plain  there  is  a  mistake  somewhere,  but  where  it  lies  I 
am  at  a  loss  to  discover.     As  the  lease  now  stands, 

• 

<*  hereinafter  contained"  is  incorrect,  because  there  are 
not  any  subsequent  covenants  on  the  part  of  the  lessee 
to  which  it  can  apply;  but  whether  the  error  lies  in  the 

insertion 
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the  Mid  day  and  on  the  other  days,  &c.  at,  &c.  became         i3i5. 
and  were  dangerously  ill  of  the  said  contagious  disease,         *~ 
and  the  defendant  well  knowing  the  premises,  after  he      ^  r^^ihist 
had  so  inoculated  them,  and  while  they  were  so  danger- 
ously ill  of  the  said  contagious  disease  on,  &c.  at,  Sue. 
did  unlawfully  and  injuriously  cause  she  said  A.  &,  IV, 
itf.,  and  the  said  other  infants,  to  be  carried  into  and 
along  a  certain  public  street  and  highway  called,  &c.  in 
and  along  which  divers  subjects  were  then  passing,  and 
near  to  divers  dwelling  houses,  &c.  to  the  great  danger 
of  infecting  with  the  said  contagious  disease  all  the  sub- 
jects who  were  on  those  days  and  times  in  and  near  the 
said  street  and  highway,  dwelling  houses,  &c.  who  had 
not  had  the  disease,  and  ad  commune  nocumaUum,  &c« 

The  indictment  being  removed  into  this  court,  the 
defendant  pleaded  not  guilty,  and  was  found  guilty. 

And  now  it  was  moved  by  W,  Owen  in  arrest  of  judg- 
ment, that  this  was  not  any  ofience.  And  he  said  that  this 
indictment  differed  materially  from  that  in  Rex  v.  Van^ 

m 

tandillo  [a\  for  by  this  indictment  it  appears  that  the 
defendant  is  by  profession  a  person  qualified  to  iiiocu- 
late  with  this  disease,  provided  it  be  lawful  for  any  per- 
son to  inoculate  with  it.  Therefore  unless  the  Court 
determine  that  the  inoculating  with  the  small  pox  has 
now  become  of  itself  unlawAil,  there  is  nothing  in  this 
indictment  to  shew  it  unlawful ;  for  as  to  its  being  al- 
leged that  he  caused  them  to  be  carried  along  the 
street,  that  is  no  more  than  this,  that  he  directed  the 
patients  to  attend  him  for  advice  instead  of  visiting 
them,  or  that  he  prescribed  what  he  might  deem  essen- 

{d)  Ante,  ;3. 
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1815.         tial  to  their  recovery,  air,  and  exercise.   And  in  JBeur  t« 
""■^         Stdton  ia\  which  was  an  indictment  for  keeping  an  ito- 

TheKiNo  /    '  ^     ^ 

against  oculating  house,  and  therefore  much  more  likely  to* 
spread  infection  than  what  has  been  done  here,  the 
Court  said  that  the  defendant  might  demur. 

Lord  Ellenborouoh  C.  J.  The  indictment  lays  it 
to  be  unlavafvUy  and  injwrioudy^  and  to  make  that  oot^ 
it  must  be  shewn  that  what  was  done  was  in  the  manner 
of  doing  it  incautious,  and  likely  to  affect  the  health  of 
others.  The  words  unlawfidly  and  injuriously  preclude 
all  legal  cause  of  excuse.  And  though  inoculation  fer 
the  small  pox  may  be  practised  lawfully  and  innocentljii^ 
yet  it  must  be  under  such  guards  as  not  to  endanger 
the  public  health  by  communicating  this  infieetieus 
disease. 

Dampier  J.  The  charge  amounts  to  this,  that  the 
defisndant,  after  inoculating  the  children,  unlawfully  ex* 
p6sed  them,  while  infected  with  the  disease,  in  the  pub* 
lie  street,  to  the  danger  of  the  public  hefdth. 

Le  Blanc  J.  in  passing  sentence  observed  that  the 
introduction  of  vaccination  did  not  render  the  practice 
of  inoculation  for  the  small  pox  unlawful,  but  that  ifi 
all  times  it  was  unlawful,  and  an  indictable  offence,  to 
expose  persons  infected  with  contagious  disorders,  and 
therefore  liable  to  communicate  them  to  the  public,  in 
a  public  place  of  resort 

The  defendant  was  sentenced  to 
six  months'  imptisonment 

{a)  4  Burr,  axi6. 
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Lamb  against  Bunce.  ivtdntsdaj, 

June  7  th. 

A  SSUMPSIT  for  a  surgeon's  bill.    Plea,  non  as-  where  1  pau 

sumpsit.     At  the  tnal  ueXoxe  DaUasi^  at  the  last  acctdeotally 

Berkshire  assizes  the  case  was  thus :  ^^l  pa7ifh  "and 

One5OTiVA,anunderK»rtertoafarlherin?r^5^fFoaei-  ^^^^,7;;;^^** 

hy  parish,  met  with  an  accident,  in  drivingjiis  master's  ^^."^  |"  "° 

team,  by  having  the  waggon  run  over  him,  in  the  parish  nth,  and  was 

*w-  »»*-,,!         1.1  rf.1.1  confined  there 

of  Hampstead  Marshuly  by  which  one  of  his  legs  was  and  Tisited  by 

fractured,   and  he  was  otherwise  bruised.      He  was  and  ^tended 

immediately  conveyed  to  the  nearest  and  most  conveni-  Jjho  attended* 

cot  house,  which  was  a  public  house  situate  in  the  ad-  the  parUh  poor. 

*  ^  with, the  know- 

joining  parish  of  Enbome^   and  (iUstant  about  half  a   ledge  of  the 

„     -  .  ,  .  .ji  in.,     overseer:  Held 

mile  from  the  spot  where  the  accident  happened.   SmttA  that  the  sur- 

not  being  in  a  condition  to  be  removed  to  his  master's,  f^^e  auumprit 

the  plaintiff,  who  was.  a  surgeon  and  was  generally  em-  ovenew^fo^  the 

ployed  to  attend  the  poor  of  Enbome^  was  sent  for,  but  «p«nce«  of  t*** 

'^    ^  ^  '  '  core;  for  there 

it  did  not  appear  by  whom,  and  he  attended  him  daily   was  not  any 

obligation 

from  that  time  for  upwards  of  two  months,  and  untU   against  the  pa- 
Smith  recovered.     During  the  period  of  his  attendance   "cddent  hap- 
the  defendant,  who  was  the  overseer  of  Enbome*  fre-   f,*"^*^  if^L. 

'  '  tiicse  ezpcnceSy 

quently  visited  Smithj  and  knew  that  the  plaintiff  at-   and  the  over- 

^    ^  *^  seer  s  knowing 

tended  him,  and  when  Smith  was  fit  to  be  removed,  took   of  and  not  re* 
him  in  a  cart  to  his  master's  at  West  Woodhay.    Smith   Turgeon's  at- 
was  not  a  parishioner  of  JBit&TTM^.    There  was  evidence  equiralent^to 
that  the  plaintiff's  charges  were  such  as  are  usually   *reqiictt. 
termed  pauper  charges.    It  was  objected  for  the  defend- 
ant, as  if  this  were  a  question  between  the  two  parishes 
of  Enbome  and  Hampstead  Marshal^  which  of  the  two 
was  liable^  that  by  law  the  parish  in  which  the  accident 
happens  to  a  pauper  is  bound  to  sustain  the  expences  of 

T4  his 
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18  [^.         his  cure,  and  not  the  parish  into  virhich  he  is  conveyect 
'         from  necessity.     To  which  it  was  answered,   that  the 

T    A  MB 

against  parish  in  which  he  is  from  necessity  found  sick  from 
the  consequences  of  the  accident,  is  in  effect  the  parish 
where  the  accident  happens.  And  ais  this  was  said  to  be 
SL  new  question,  the  learned  Judge  directed  a  verdict 
for  the  plainti£P,  giving  the  defendant  leave  to  move  for 
a  nonsuit. 

Accordingly  a  rule  nisi  was  obtained  in  the  last  term. 
And  now,  afler  Datmcey  and  Abbott  who  were  to  shew 
cause  had  observed  that  Enborne  was  bound  to  relieve 
the  pauper  as  casual  poor,  the  Court  desired  to  hear 
Jervis  aud  Shepherd  in  support  of  the  rule^  who  argued 
from  the  reason  of  the  thing  as  well  as  convenience,  that 
Hampstead  Marshal  ought  to    be  liable,    because   it 
was  the  parish  where  the  pauper  really  became  poor 
and  impotent  by  being  disabled  there,  which  was  the 
causa  causansj  and  because  if  the  parish  could  shifl  the 
burthen  from  themselves  by  conveying  him  to  another 
parish,  it  would  open  a  door  to  fraud.     And  suppose 
the  place  to  which  the  pauper  was  conveyed  had  been 
extra-parochial,    doubtless   the  parish    of  Hampstead 
Marshal  must  have  maintained  him.     In   Wennall  v. 
Adney  (a)  it  seems  to  have  been  the  opinion  of  the  Court 
that  the  parish  officers  where  the  accident  takes  place 
are  bound  to  assist;  and  so  it  was  ruled  by  Lord  Eldoti 
in  Simmons  v.  Wilmot  (J).     Admitting  however  that  the 
parish  oflScers  oi  Enborne  were  bound  to  provide  for  the 
pauper  during  his  sickness,  yet  are  they  not  liable  to 
pay  another  person  for  doing  it  without  their  request. 

(*)  zB^&p.  ajj.  {h)  3  £sf.  N.  J>.  c.  91. 

As 
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As  if  a  man  pay  my  debt  without  my  request,  I  am  not  1815. 
liable  to  repay  him,  yet  I  was  bound  to  pay  my  own  "^"^ 
debt.  For  though  a  moral  obligation  is  a  good  consi-  against 
deration  for  an  express  promise,  and  therefore  if  the  . 
defendant  had  in  this  case  promised  to  pay  he  would 
have  been  liable  {a),  yet  it  has  never  been  carried  far* 
ther,  so  as  to  raise  an  implied  promise  in  law.  {b) 

Lord  Ellenborough  C.  J.     This  pauper  was  to  be 
considered  as  casual  poor  wherever  his  infirm  and  indi- 
gent body  was  found,  and  he  had  a  daim  on  the  parish 
where  he  was  so  found  to  have  his  necessities  provided 
for  by  them.     That  was  the  parish  of  Enbome,  and  I 
consider  that  when  the  parish  officer  visited  the  pauper 
according  to  his  duty,  and  knew  that  the  plaintiff  who 
was  generally  employed  for  the  poor  was  in  attendance 
upon  him,  and  did  not  repudiate  his  attendance,  he  in 
effect  commanded  it    It  cannot  be  matter  of  dispute  in 
point  of  law,  and  I  could  wish  it  were  so  understood, 
that  where  time  is  not  afforded  for  procuring  an  order 
of  justices,  the  law  raises  an  obligation  against  the  parish 
where  the  pauper  lies  sick  as  casual  poor,  to  look  to  the 
supply  of  his  necessities ;  and  if  the  parish  officer  stands 
by  and  sees  that  obligation  performed  by  those  who  are 
fit  and  competent  to  perform  it,  and  does  not  object,  the 
law  will  raise  a  promise  on  his  part  to  pay  for  the  per- 
formance.    Mr.  Shepherd  has  argued  that  a  moral  obli- 
gation is  not  sufficient  to  raise  an  implied  promise  to  a 
third  person,  but  I  think  this  case  is  out  of  that  objec- 
tion, because  the  defen^nt,   by  not  repudiating  the 


plaintiff't 


BVNCE. 
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1815.        plaintiff 's  attendance,  did  that  which  is  equivalent  to  a 
previous  request.     As  to  the  objection  that  the  parish 

gainst  of  Hampstead  Marshal  was  the  place  where  the  accidflDt 
and  injury  arose,  there  is  no  pretence  for  saying  that* 
there  is  an  exclusive  liabiHty  attaching  to  the  parish 
upon  that  account ;  there  is  no  reason  for  connecting 
the  place  wUere  the  accident  happened  with  the  li»* 
bility. 

Le  Blanc  J.  There  is  no  doubt  that  if  the  parish 
officers  had  sent  for  the  plaintiff  to  attend  the  pauper, 
lie  would  have  been  bound  so  to  do.  For  here  t]ie 
plaintiff  was  in  the  habit  of  attending  the  parish  poor ; 
tho^ibre  he  was  not  a  stranger,^  but  a  person  pointed 
out  by  the  parish  aa  the  person  to  attend  to  this  duty* 
He  does  attend,  and  this  with  a  fuU  knowledge  of  thci 
parish  officer,  who  does  not  make  any  objection  on  hi« 
part;  consequently  the  parish  officer  must  be  taken  ta 
have  assented  to  it.  Therefore  there  is  quite  sufficient 
to  raise  the  presumption  of  a  prevjpus  request* 
Per  Curiam^  Rule 
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1815. 

The  KmG  against  The  Court  of  Directors  of  rhtrsday, 
the  East  India  Company. 


RULE  nisi  was  obtained  in.  the  last  teno  for  a.  where  the 
mandamus  to  the  Court  of  Direetors  of  the  Eas^  rcctors^of  the 


A 

mandamus  to  the  Court  of  Direetors  of  the  EasP 
India  Company  to  dispatch  to  the  Governor  in  Couneil  f^^/^t  to"" 
at  JRjri  Sim  George  in  the  East  Indies  oertain  orders  and   ^^^  hoard  of 

^  controul  for 

instructionB  in  the  form  as  altered  and  approved  by  the   ^^^^^  approval 

^^  ^  adraftofadb- 

board  of  controul*     By  stat»  ^3.  G.3*  ^.52*  s*^  the-  patch  direct- 
board  of  controul  are  invested  with  authority  U^superixH  be  made  to  H., 
tend  all  acts^  operations,  and  cocicems,  which  relate  to  mi»a^^of^rai]i 
the  civil  or  military  govemracnl  or  revenues  of  ihe  terri-  |^^^^  ^^'^ 
tones  and  acquisitions  in  the  &st  Indses*  and  by  s*  1 2»   q^f  "^^y  of  rice 

*  "  belonging  to 

no  orders  or  instructions  whatever,  relating  to  the  civil  /f.,  and  taken 

or  military  government  or  revenues  of  the  territmal  mander  in  chief 

aequisittons  ii|  India^  shall  be  sent  hj  the  Ctourt  of  the  army,  (for 

Directors  until  approved  of  by  the  board,  and  for  diat  ^^hich  riw  if 

purpose  copies  of  all  cHrders  and  instructions  sh^  be  jjjj*  poaetsion 

laid  before  the  board,  and  within  14  days  the  board  missed  by  the 

%  Court  of  Di- 

shatt  either  return  them,  approved  o^  or  if  they  disap-  rtctors,  as  be- 
prore  o^  alter,  or  vary  them,  with  their  re«KH»  »nd  Z  TZ'^^ 
HUtnudoiu  relating  thereto^  and  the  Dircctor»  shatt  fhl'^'ld'^o"'' 

contronl  altcf^ 
ed  the  diaft  of 
the  ditpMch  by  lubstituting  a  diCerent  and  higher  rate  of  payment  to  H.  than  that 
proposed  by  the  Court  of  Directors^  which  the  Court  of  Directors  refused  to  transmit  to 
Indian  dittying  Ihe  authority  of  the  board  of  coAtroot  to  make  the  alteration ;  upon  a 
rule  for  a   mandamus  to  the  Court  of  Directors  to  transmit  the  altered  dispatch,  held 
that  this  alteration  made  by  the  board  was  not  within  33  G.3.  cs^-  s- 17.,  by  which  the 
board- are  prohibited  from  directing  the  increase  of  the  tstabtished  aalariesf  allowances,  or 
emoluments  of  any  governor  or  other  officer  in  the  Company's  set  vice,  unless  proposed 
by  the  Directors ;  or  within  s.  x8>t  by  which  the  board  a»e  prohibited  from  diiecting  the 
payment  of  any  eitra^rdinary  allowance  or  gratuity  to  any  person  on  any  account 
whatever*  to  any  ereAter  amount  than  proposed  by  the  Directors  And  whether  it  be  with- 
in J.  16.,  by  which  the  board  have  authority  to  issue  orders  which  relate  to  the  civil  or 
milltafy  govemmcnt  or  roreiuMS  only,  is  a  matter  to  be  deter mtned  by  appeal  to  the 
privy  council,  and  not  by  this  Court ;  but  the  Court  enlarged  the  rule  to  glTt  the  Di- 
rectofs  an  opportunity  to  make  such  appeal 

forth- 
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i8t5«  forthwith  dispatch  the  same  in  the  form  approved  by 

'■■  the  board.     By  5. 16.  it  is  provided  that  nothing  in  the 

agah^^  act  shall  extend  to  give  the  board  any  authority  to 

The  Directors  jggyg  Qj.  ggjjj  ^^y  orders  or  instructions  which  do  not 

of  ihc  ^ 

E,  I.  Company,  relate  to  points  connected  with  the  civil   or  military 

government  or  revenues  of  the  British  territories  or 
possessions  in  Indioj  nor  to  expunge,  vary,  or  alter  any 
dispatches  proposed  by  the  Court  of  Directors  which 
do  not  relate  to  the  said  government  or  revenues,  and 
if  the  board  shall  send  any  orders  or  instructions  to  the 
Court  of  Directors,  to  be  by  them  transmitted,  which, 
in  their  opinion,  shaU  relate  to  points  not  connected 
with  the  civil  or  military  government  or  revenue%  it 
shall  be  lawful  for  the  Court  of  Directors  to  i4>ply  by 
petition  to  the  king  in  council,  and  the  king  in  council 
shall  decide  how  &r  the  same  be  or  be  not  connected 
with  the  civil  or  military  government  and  revenues 
of  the  territories  and  possessions  in  India,  which  de- 
cision shall  be  final. 

The  case  as  disclosed  on  the  affidavit  in  support  of 
the  rule  was  this :  In  1 799,  during  the  siege  of  Seringa^ 
patam  there  was  a  scarcity  of  provisions  for  the  supply 
of  the  army,  and  Major  H.  being  at  that  time  in  the 
service  of  the  Company  and  commissary  of  grain  at- 
tached to  the  army,  and  having  in  his  possession,  as  his 
private  property,  106,000  seers  of  rice,  delivered  the 
same  into  the  public  store  for  the  use  of  the  army,  by 
the  order  of  General  Harris  the  commander  in  chie( 
and  upon  agreement  with  him,  that  Major  H.  should 
be  paid  the  value  by  the  Companv.  In  consequence 
of  this  transaction,  Major  H.  was  in  March  1800 
suspended  from  the  service  by  the  goverment  of  Fort 
St.  George,  and  afterwards  dismissed  by  the  Court  of 
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Directors.  In  August  1807,  the  Company  not  having  1815. 
settled  with  H.  for  the  rice,  the  Court  of  Directors  -yiTk^ 
sent  to  the  board  of  controul,  for  their  approval,  a  draft         against 

,.  ,  ,  ,  n    -r,  The  Directors 

of  a  dispatch  to  be  sent  to  the  government  of  Fort         of  the 
Si.  George,  directing  that  upon  H.  or  his  attorney  pro-        '    ^*" 
dttcing  satisfactory  vouchers  to  shew  the  prime  cost  of 
the  grain,  and  of  whom  purchased,  with  all  charges 
incurred  thereon  previously  to  its  delivery  for  the  public 
use,  the  amount  should  be  paid  with  interest  at  8  per 
cent,  upon  //•  or  his  attorney  giving  a  discharge  in  full 
of  all  demands  on  account  of  the  grain.     In  May  1808 
the  draft  was  returned  by  the  board  to  the  Directors, 
altered  by  substituting  in  place  of  the  mode  of  payment 
proposed  by  the  Directors,  the  valuation  of  one  rupee 
per  seer,  subject  to  be  reduced  if,  upon  investigation  of 
the  probable  costs  and  charges,  that  rate  should  be 
thought  to  exceed  a  fair  indemnification  to  H,  exclusive 
of  any  profit,  with  8  per  cent,  on  the  sum  due.     A 
variety  of  correspondence  between  the  board  and  Court 
of  Directors  followed  upon  the  subject  of  this  alteration, 
the  board  requiring  the  altered  dispatch  to  be  transmitted 
to  India^  and  the  Court  of  Directors  denying  the  power 
of  the  board  under  the  act  of  parliament  to  direct  the 
transmission   of  such   a  paragr^h,   and  they  finally 
declined  sending  the  same  unless  it  should  be  judicially 
determined  that  they  were  precluded  irom  exercising 
their  discretion;  and  in  answer  to  an  inquiry  firom  the 
board  whether  it  was  their  intention  to  apply  by  peti- 
tion to  his  majesty  in  council,  in  order  to  obtain  that 
decision,  they  stated  that  they  had  no  present  intention 
s£  petitioning,  reserving  to  themselves,  however,  that 
right  if  it  should  appear  necessary. 

In.  answer,  the  above  facts  were  not  denied,  but  it  was 
stated  in  addition,  that  Major  H.  was  appointed  commis- 
sary 
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18 re.  ^n^  o{  jgrain  by  the  goTemor  in  council  o(RfrtSt» 

■  George,  at  a  monthly  salarj,  and  with  a  monthly  allow- 

agMHst  anoe  for  servants,  and  upon  condition  that  he  was  not^ 

^***crf  thif*'"  on  any  account,  directly  or  indirectly,  to  derive  any 

£.  1.  Company,  Q^d^r  advantage  or  emolument  from  the  situation,  than 


the  salary  fixed;  that  H.  was  suspended,  and  afterwards 
dismissed  on  the  ground  of  his  having  cairied  grain  to 
Seringapatam  with  a  view  to  derive  emolument  there- 
from in  defiance  of  the  39th  article  of  the  existing  regu- 
lations. That  the  ordinary  price  of  grain  in  the  Csr- 
wikUc,  in  ordinary  times,  when  there  is  no  scarcity,  nor 
any  extraordinary  demand,  is  at  the  rate  of  about  20 
seers  for  a  rupee,  and  sometimes  cheaper,  and  that 
rice  could  have  been  procured  in  the  neighbourhood  of 
Madras  in  February  1799  ^^  ^^  ^^  of  about  14  seers 
for  a  rupee.  That  calculating  it  at  that  price  in  the 
market  at  Madras,  and  adding  to  it  the  expences 
of  bullock  hire  for  the  carriage  of  it  in  a  murch  of 
two  months  to  Seringapatam,  and  other  costs  and  in- 
cidental expences,  besides  loss  by  wastage,  the  total 
QWt  of  io6|000. seers  of  rice  would  have  amounted  to 
«40»7j7  rupees  and  one^seventh, 'which  is  at  Che  rate  of 
two  seers  and  three^fiftfas  of  a  seer  per  rupee ;  that  the 
.price  of  one  rupee  per  seer  is  a  price  which  cottld  only 
prevail  firom  a  df^ee-of  acarcily  amounting  to  fiimine, 
and  would  have  affitfdedio  a  vendor  in  the  camp  before 
iScnitg^QMii^UTi,  who.hadi>rougfat  his  rice  from  Madras, 
CHT.had  purcbased'it  on>the  maiuh,  a'very  large  profit* 


Lens Segty Park, Bosanguet fieijt., ^mxASpankie,  who 
now  shewed  cause,  .aigued  that  a  mandamus  does  not 
lie  unless  it  appear  to  the  Court  :tfaat  the  case  is  at  least 
a  prima  facie  case  of  doubt;  and  therefore  if  from  the 
act.  of  parliament  it  ^wasiphun  tin  iim  ease  'tbet  Ac  beard 


IN  THE  PiwpY-fiPTM  Year  OF  GEORGE  III.  283 

of  controul  had  no  authority  over  the  matter  of  the        1815. 
dispatch,  to  alter  it  in  the  way  they  had  done,  this  rule        -»— 

"^  The  Kino 

ought  not  to  be  granted.     And  they  rehed  on  sect  16.         against 
in  order  to  shew  that  the  board  has  no  such  authority ;         of  the 
for  by  that  section  they  can  issue  orders  which  relate  to   ^'  ^'  ^<>'"P*"y  • 
the  civil  or  military  govermnent,  or  the  revenues  only, 
whereas  this  matter  does  not  relate  to  atber,  but  is  a 
matter  purely  of  commercial  concern  between  the  Com*- 
pany  and  this  person,  touching  the  amount  which  he  is 
entitled  to  be  paid  for  his  goods.     And  by  the  same 
rule  that  the  board  may  interfere  in  this  case,  they  may 
do  so  in  every  case  where  a  demand  exists  against  the 
Company  for  goods  sold  or  the  like,  for  which  an  action 
is  the  proper  remedy.     And  it  is  not  enough  to  answer, 
that  if  the  board  has  no  authority,  then  by  sect.  16. 
the  CSourt  of  Directors  ought  to  have  appealed  to  the 
privy  council ;  for  this  court  will  not  enforce  by  man- 
damus the  doing  of  an  act,  which  is  not  authorized  by 
law,  because  the  party  who  is  called  upon  to  do  it,  has  not 
resisted  the  doing  it  by  appealing  to  another  tribunal. 
Secondly,  Granting  that  this  objection  arising  on  sect.  16. 
can  only  be  available  upon  appeal  to  the  privy  council,  yet 
the  Court  will  not  grant  the  rule;  because  this  is  a  case 
within  the  prohibition  of  the  17th  and  i8th  sect,  as  to 
which  no  appeal  lies  to  the  privy  council.     For  that 
nduch  the  board  have  substituted  in  this  dispatch  is  in 
eflfeet  a  direction  by  them,  without  its  being  first  proposed 
by  the  directors,'for  the  increastse  of  the  established  salary 
or  allowance  of  an  officer  in  the  Company's  service,  viz. 
the  commissary  of  grain;  for  //.  was  appointed  at  4i 
monthly  salary  and  with  a  monthly  allowance ;  whi^h 
direction  the  board  are  by  sect  17.  forbidden  to  give. 
Or  it  i««t  all  events  within  sect  iS.  a  direction  by  the 

board 
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1815.        board  for  the  payment  of  an  extraordinary  allowance 
or  gratuity  to  a  person  to  a  greater  amount  than  pro- 

TIic  King 

iigaiiui         posed  by  the   Court  of  Directors.      And   the  whole 

of  the  scope  and  policy  of  the  several  India  acts  is  to  proTide 

i:.  I.  Company,   f^^  ^^  ^^^^^^  administration  of  the  government  in 

Indioy  but  to  prevent  at  the  same  time  the  government 
at  home  from  interfering  with  any  grant  of  mone  y. 
And  therefore  by  sect*  14.  of  this  act,  the  board  of 
controul  cannot  appoint  any  of  the  servants  of  the  Com- 
pany, nor  by  sect  17*  direct  any  increase  of  salary  to 
any  officer  of  the  Company,  nor  by  sect  1 8.  any  allow- 
ance or  gratuity  to  any  person  on  any  account  what- 
ever, which  is  not  proposed  by  the  Court  of  Directors ; 
which  prohibitions  were  studiously  made  in  order  to 
prevent  the  board  on  any  pretence  whatever  from 
putting  money  into  the  pocket  of  any  individual  beyond 
what  the  Court  of  Directors  proposed.  And  if  the 
board  could  not  directly  by  any  dispatch  originating 
with  themselves  have  authorized  such  an  allowance 
which  they  could  not  for  the  reasons  above  stated, 
neither  can  they  indirectly  do  it  by  altering  the  dispatch 
of  the  Court  of  Directors* 

Lord  Ellenborough  C.  J.  The  first  question  is, 
.  whether  for  the  objection  which  is  now  made  under 
33  G.  3.  ^.  52.  ^.  1 6.  to  the  autHority  of  the  board  of  con- 
troul, it  is  not  incumbent  on  the  Court  of  Directons  to 
apply  by  way  of  appeal  to  the  privy  council,  which  is 
constituted  by  that  clause  the  tribunal  to  exercise  a  vi- 
sitatorial jurisdiction  over  any  orders  or  instructions  to 
be  sent  by  the  board,  which,  in  the  opinion  of  the  Court 
of  Directors,  do  not  relate  to  the  civil  or  military  go- 
vornmmt  or  revenues  in  India.  And  the  Court,  I  be- 
lieve. 
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liev^  have  no  doubt  that  this  is  an  objection  which  the         1 8 1 5. 
Court  of  Directors  ought  to  submit  to  the  decision  of       — -— 
the  privy  council,  and  that  as  &r  as  we  are  concerned,  it         t^ainst 
is  perfectly  alieni  fori,  and  upon  which  we  therefore  se-        %f  the 
dulously  abstain  from  pronouncing  any  opinion.    And  ^  '*  Company. 
with  a  view  to  facilitate  the  decision  upon  it,  the  Court, 
which  is  only  suppletory  to  the  defects  of  other  jurisdic- 
tions, will  now  enlarge  this  rule^  in  order  to  sibe  that 
such  appeal  be  made.     But  a  second  objection  has  been 
pressed,  which  is.  founded  upon  two  other  clauses  of  the 
act  of  parliament,  within  one  or  other  of  which  it  is 
said,  the  board  of  control  is  prohibited  from  giving  any 
such  direction   as  the  present.      Now  by  5.  i8.  it  is 
enacted  **  that  it  shall  not  be  lawful  for  the  board  to 
give  any  direction  for  the  payment  of  any  extraordinary 
allowanoe  or  gratuity  from  the  said  revenues  to  any  per- 
son on  account  of  services  performed  in  India^  or  on  any 
other  account  wlmtever,"  &c.   The  question  is,  whether 
this  is  a  direction  for  the  payment  of  an  eMraordinary 
alUmance  or  gratidty^  within  the  true  intent  of  those 
words,  as  they  are  found  in  this  clause.   The  true  mean- 
ing of  them  may  be  collected  from  other  words  which 
are  in  company  with  them.     For  we  find  that  by  5. 1 7. 
the  board  of  control  is  restrained  from  giving  ^*  any 
directions  ordering  or  authorizing  by  any  dispatch  the 
increase  of  the  established  salaries^  allowances^  or  emolu* 
meniSf  of  any  governor,  Sec,  or  of  any  other  officer  in  the 
service  of  the  Company,  beyond  the  amount  fixed  by 
the  present  orders,  unless  such  increase  be  specified  in 
some  dispatch  proposed  by  the  Court  of  Directors,"  &c. 
By  this  enactment  the  board  of  control  is  precluded 
firom  increasing  the  established  salaries^  aUawances^  or 
emoluments.     Now  what  do  these  words  mean?    It  is 
plaiythat  they  mean  the  usual  permanent  advantages 
Vol.  IV.  U  attached 
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1816.        attached  to  the  several  o£Sces,  and  permitted  to  be  re^ 
"— "~         cei^d  by  the  officers  there  specified.  Is  this  an  increase 

The  Kino  ^  ^ 

agninst         Qt  any  allowance  of  that  nature,  that  is,  of  the  ordinary 
of  the  &iid  understood  advantages  belonging  to  any  of  those 

Company,  sitn^tions  ?  I  cannot  agree  that  it  is,  since  it  seems  to 
me  to  be  nothing  more  than  a  Compensation  to  be  made 
to  an  individual  for  a  quantity  of  grain  taken  by  the 
Company ;  for  though  the  individual  was  an  officer  of 
the  Company,  it  is  not  an  allowance  to  be  made  to  him 
in  that  cliaracter.  Then  upon  the  meaning  of  the  words* 
allawatice  or  gratuity  in  s.  1 8.  within  which  those  who 
resist  this  rule  must  shew  this  compensation  to  be,  it  is 
not  difficult  to  perceive  that  the  object  of  this  clause  was 
to  restrain  the  board  of  control  from  doling  out  the  re* 
venues  of  the  Company  agamst  their  consent;  and  if  we 
saw  that  what  has  been  done  was,  under  pretence  of 
making  compensation  to  an  individual,  really  done  with 
a  view  of  making  him  an  extraordinary  allowance  or 
gratuity,  we  would  strip  the  transaction  of  its  cover  and 
look  at  it  in  its  naked  form,  and  not  give  effect  to  it  by 
granting- the  mandamus.  But  the  Court  have  no  reason 
£[>r  viewing  it  in  that  light.  There  is  another  thing 
which  shews  tliat  such  a  compensation  as  this  is  not  an 
allowance  or  gratuity  within  the  meaning  of  the  act;  for 
tlie  act  piovidcs  that  an  account  of  such  allowances  or 
gratuities  shall  be  added  to  the  next  list  of  establish- 
ments laid  before  parliament.  I^ow  could  such  a  com- 
pensation as  this  be  added  to  the  list  of  establishments 
laid  before  parliament?  It  is  a  thing  that  is  to  occur 
but  once,  and  therefore  is  not  a  matter  properly  belong- 
ing to  the  list  of  establishments.  It  is  in  the  nature  of 
a  liquidation  of  damages  for  a  trespass  done,  or  an  ascer- 
tainment of  the  value  of  grain 'taken  by  the  CompanjV 
being  the  property  of  an  individual,  and  has  nothing  of 

thai 
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that  character  which  belongs  to  the  words  allorssance  or         1815* 
gi^atuiiy  in  s.  1 8.     For  these  reasons  it  seems  to  me  that  ' 

we  are  not  interdicted  by  any  of  the  provisions  of  this         ageimt 
act  of  parliament  which  have  been  brought  forward  in       ^^^f  [^c 
support  of  tlie  2d  objection  from  giving  effect  to  this   ^-  ^'  Co"M'any- 
order  of  the  board  of  control.     But  inasmuch  as  the 
ist  objection,  namely,  that  this  is  an  order  which  does 
not  relate  to  a  point  connected  with  the  civil,  or  military 
government,  or  revenues,  is  an  objection  that  is  peculi- 
arly for  the  privy  council  to  decide  upon  appeal :  the 
Court  will  enlarge  this  rule  for  the  furtherance  of  that 
appeal. 

Le  Blanc  J.  With  respect  to  the  second  objection, 
I  think  that  the  mode  of  payment  proposed  by  the  Court 
of  Directors^  shewed  that  they  considered  this  as  a  debt 
due  from  the  Company  to  the  individual,  and  thus  it 
came  before  the  board  of  commissioners  as  a  question 
in  what  manner  the  compensation  should  be  calculated* 
Therefore  I  do  not  see  how  it  comes  within  either  of  the 
two  clauses  referred  to  as  an  allowance  or  gratuity.  If 
I  could  discover  that  this  was  an  indirect  mode  of  giving 
an  oiBcer  of  the  Company  an  allowance  or  gratuity,  I 
should  go  along  with  the  arguments  in  support  of  this 
objection.  How  far  this  may  come  within  the  former 
clause  this  Court  has  nothing  to  do  with,  because  it  is  a 
subject  for  the  decision  of  another  forum. 

Per  Curiam^  Rule  enlarged,  {a) 

The   Attamey-Oeneralj    The  Solicitor-General^   and 
Abbott  Wf  re  in  support  of  the  rule. 

(«)  Afterwards  the  Coi^rt  of  Duectori  appealed  to  the  privy  conncil, 
^vho  determined  against  the  appeal ;  and  the  same  being  signified  to  the 
Court  ifl  a  nbaequcnt  term  by  Mr.  Attorney-General,  the  mle  waf| 
upon  his  pnyer,  OMide  absolute. 
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1815. 


Friday,  The  MastcF,  Wardens,  and  Assistants  of  the 

Jmu  9tb.  ' 

Trinity- House  against  Clark. 

Where  defend-     A  SSUMPSIT  for  toll  and  dutie*  claimed  to  be  due 

ant  chartered       Xjl 

his  ship  to  the  from  the  defendant,  as  owner  of  the  ship  Britannia^ 

Commissioners  ^  .1        v  •    .     t       •  j  , 

ef  the  transport  on  account  Qt  the  ship  s  having  passed  or  crossed  cer^ 

haTfoftTc*^  tain  lights,   buoys,   and  beacons,    in  certain  foreign 

M^^o'ed**^**  voyages  made  between  the  29th  of  October  1807,  and 

transport,  and  ^^^  (j^j^  of  August  1 809.     Plea,  non  assumpsit 

course  of  such  At  the  trial  before  Lord  EUenborough  C.  J.,'    at  the 

employment  .    .  t*         ^^'i 

made  several  Londofi  Sittings  after  Hilary  term  18 14,  there  was  a 

Depi ford  to"f o-  verdict  for  the  plaintiffs  for   15/.,   subject   to  a  case, 

A  hdd'that*  which  stated  that  the  plaintiff  claimed  these  duties  in 

thc'charlSl' "^  respect  of  the  following  lights,  viz.:    The   Goodwin 

party,  coupled  LtgktSj  OwcTS  Light^  Needles^  Portland^  Caskets.  Lizard, 

witli  the  nature 

of  the  senrice,  &/%,  and  Nore,  and  in  respect  of  the  buoys  and  bea- 

ownership  cons  on  coming  up  and  entering  the  Thames  /  all  which 

CT^n.w  that  duties  they  daimed  by  virtue  of  the  statutes,  charters, 

fn^^^thcdmrof  ^^  patents,  severally  relating  to  them,  the  particular 

asch  aerrtce,  of  which  were  subjoined  to  the  case ;  and  the  said  duties 

WIS  not  to  be 

eooMdered  as  were  reasonable  in  amount,  provided  the  defendant  was 

the  charters  by  law  liable  to  pay  tliem*    The  defendant,  who  was  ow- 

Trinity-Housc,  "^^  of  the  ship,  on  the  28th  of  Oc/oi^  1807,  chartered 

r 'htV^'^d  ^^^  ^^  ^^^  commissioners  of  the  transport  service  on 

ties»andfor  behalf  of  His  Majesty,    by   charter-party,  a  copy  of 

buoyage  ud  .  1..1       t        1 

beaconage,  on  whicli  w^as  likewise  subjoined.  In  the  course  of  the 
owners  of  ships.  ship*s  employment  as  a  transport  under  this  charter- 
party,  she  sailed  from  Dept/brd  to  Malta  and  other 
places  in  the  Mediten-aneanj  and  returned  to  Deptfbrdy 
from  whence  she  again  sailed  to  Cadiz  and  Gibraltar^ 
and  returned  to  Dept/brd^  and  had  the  benefit  of  the 

said 
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said  lights,   buoys,  and  beacons.     The  ship  during  this         18 15. 
employment  neither  reported  inwards  nor  cleared  out-        •— 
wards  at  any  of  His  Majesty's  custom-houses.     The         &c.  ot^^^' 
question  was,  whether  the  defendant  was  liable  under  ^^^Housk' ^^' 
these  statutes,  charters,  and  patents,  to  pay  the  plaintiils         ^S"^^*^^ 
all  or  any  of  the  tolls  and  duties  claimed  in  respect  of 
this  ship  while  she  was  thus  employed  under  the  charter- 
party.     If  he  was  liable  to  all  or  any,  the  verdict  to 
stand  for  the  whole  sum  or  for  so  much ;  if  he  was  not 
liable  to  any  part,  a  nonsuit  to.  be  entered.     And  the 
case  was  to  be  made  a  spedal  verdict  at  the  desire  of 
either  party,  and  with  the  approbation  of  the  Court 

This  case  was  argued  in  the  last  term  by  Hclroyd 
for  the  plaintiffi,  and  J.  Parke  for  the  defendant,  and 
two  points  were  made  for  the  defendant,  ist.  That  the 
Crown  was  during  the  period  of  this  ship's  employment 
under  the  charter-party,  to  be  considered  as  the  owner 
of  the  ship,  and  therefore  by  the  several  charters  and 
patents,  which,  with  the  exception  of  the  SciUy  charter, 
imposed  these  duties  upon  the  master  and  owner, 
and  could  not  be  extended  to  charge  the  crown,  this 
ship  was  exempt  from  these  duties;  or  at  all  events  the 
defendant  was  not  liable  to  pay  them,  adly,  That  the 
charters,  &c.  or  most  of  them,  contemplated,  that  in  all 
cases  in  which  these  duties  were  to  become  payable,  the 
ship  was  to  clear  outwards  or  report  inwards,  wherefore 
•in  this  case^  where  the  ship  neither  cleared  outwards  or 
reported  inwards,  these  duties  were  not  payable.  The 
argument  on  the  ist  point  turned  chiefly  upon  the  effect  of 
Ihe  language  of  the  charter-party,  coupled  with  a  con- 
sideration of  the  particular  nature  and  exigencies  of 
the  service  contracted  for  under  it,  to  convey  this  cmi^  ~ 
ership  to  the  cro^ ;  and  it  was  amtended  that  its  effint 

U  3  vras 
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1 8 15.        was  such  as  to  pass  the  temporary  ownership;  and  VaUeio 

•"— ^        V.  Wheeler  was  cited  (a).     To  which  it  was  answered, 

&c.  of    '     that  the  crown  had  tinder  this  charter-party,  as  would 

House     ~  have  been  the  case  with  any  other  charterer,  merely  the 

Clark.        ^^^  ^^^  ^^^^  ^^  ownersliip  of  the  vessel ;  and  that  the 

defendant  bad  derived  the  benefit  from  these  lights  and 

beacons  by  the  additional  security  afibrded  to  the  ship, 

the  loss  of  which  by  the  perils  of  the  seas  would  have  been 

ills  loss,  and  not  that  of  the  crown ;  and  Rex  v.  Jones  {b) 

was  cited,  particularly  for  that  part  of  the   opinion 

expressed  by  the  Court,  that  where  *^  transports  are 

contracted  for  by  the  navy  board,  on  freight  to  caiTy 

troops,  or  for  other  purposes,  it  never  was  considered 

that  the  property  in  them  was  transferred  to  the  crown, 

though  the  masters  were  subjected  to  a  certain  degree 

of  discipline  while  engaged  in  the  service." 

The  Ccurty  after  taking  time  to  consider,  determined 
the  case  upon  the  1st  point,  and  in  delivering  judgment 
went  fully  into  the  arguments  upon  that  point,  and 
stated  so  much  of  the  several  documents  referred  to  in 
the  case,  as  is  necessary  for  a  right  understanding  of 
their  determination. 

Lord  Ellenbobough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court,  This  is  an  action  of 
indebitatus  assumpsit  by  the  Corporation  of  the  TVhiitjf^ 
House  against  the  defendant,  as  owner  of  the  ship 
BritamUa^  for  certfiin  lightrhouse  duties  granted  (0 
them  by  several  charters,  and  for  buoyage^  and  bea- 
conage on  entering  the  river  Thames.  The  charters 
ixqpose  the  Ughtrhouse  dutie9  on  the  mastei^  and  ownecis 

[a)  Cowp,  143.  (i)  8  East.  459. 
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4>r ships,  except  that  of  Charles  the  2d  for  the  Scilb/        1815. 
iight%   which  grants  a  reasonable  allowance  without        ^"^"^ 
fixing  any  precise  rate,  or  saying  by  whom  it  shall  be         &c.of 
paid.     The  buoyage  and  beaconage  are  claimed  under       ^Hous*"*^' 
a  grant  of  those  offices,  with  all  accustomed  fees,  made        q^^ 
to  the  plaintif&  by  Queen  Elizabeth  in  the  36th  year  of 
her  reign.     All  these  charters,  except  those  of  C/tarlei 
the  2d  and   Queen  Elizabeth  above-mentioned,  con- 
tain an  injunction  to  ail  officers  of  the  customs  not  to 
give  any  vessel  a  cocquct  or  discharge,  if  they  do  iiot 
produce  a  certificate  of  payment  of  these  duties;  and 
they  also  give  the  officers  of  the  Triniiy-House  a  place 
in  all  the  custom-houses  where  the  collection  is  made. 
And  all  the  charters,  except  the  two  above-mentioned, 
and  that  of  7  Geo.  2.  for  the  Nore  light,  direct  that  the 
duties  on  outward  bound  ships  shall  be  paid  before  their 
clearing  outwards  at  the  custom  >house.     All  the  duties 
are  stated  to  be  reasonable,  if  the  defendant  is  liable  to 
pay  them.     The  ship  Britanni(i  was  in  the  sei*vice  of 
the  crown,  during  the  voyages  for  which  these  duties 
are  claimed  under  a  charter-party,  dated  28  th  October 
1 807.     The  three  latest  of  these  charters  for  the  Good" 
wifiy  the  Owers^  and  the  Needles  lights,  <<  except,  in  tcrms^ 
ships  or  vessels  belonging  to  His  Majesty ;"  and  it  is 
pr(q)erly  admitted  that  such  ships  cannot  be  charged  to 
the  duties  under  any  of  the  other  grants,  though  th^y 
do  not  contain  such  express  exception ;  such  excq>tion 

from  toils  being  to  be  implied  in  the  case  of  His  Majesty. 

» 

It  seems  also  that  there  is  no  distinction  in  reason  be-  , 

tween  vessels  of  which  the  King  has  a  temporary  owner*, 
ship^  and  those  which  were  built  in  the  Dock-yards  of 
the  Crowni  if  it  appears  that  the  King  was  the  owner 
during  the  voyage  for  which  the  duties  are  claimed. 

U  4  And 
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1815. 

The  Master, 
&c.of 
The  Trinity- 
HdusB 
against 
Claik. 


And  this  brings  the  question  between  the  parties  to  thii 
single  point;  was  the  King,  or  the  defendant,  the 
owner  of  the  Britannia  within  the  meaning  of  these 
charters,  during  these  voyages  in  which  the  Britannia 
was  certainly  in  the  service  of  the  Crown.  This  must 
depend  upon  the  terms  of  the  charter-party,  which  it 
will  be  proper  to  state  with  some  particularity  It  bears 
date  the  28th  October  1807,  and  is  made  between  Messrs. 
John  Clark  and  Sonsi  on  behalf  of  the  owners  of  the  ship 
Britannia  of  North  Shields,  then  in  the  Thames,  of  the 
one  part,  and  the  commissioners  for  conducting  His 
Majesty's  transport  service,  for  and  on  behalf  of  His 
Majesty,  on  the  other  part.  It  contains  in  substance 
that  John  Clark  and  Sons,  on  behalf  of  themselves  and 
all  the  part-owners  of  the  said  ship,  granted  and  to  hire 
and  freight  let  the  said  ship  to  the  said  commissioners, 
to  reecive  on  board,  at  such  ports  as  should  be  directed 
in  the  European  seas,  not  eastward  of  Gibraltar,  all 
such  soldiers,  horses,  women,  servants,  arms,  ammuni- 
tion, provisions,  stores,  or  whatever  else  should  be  or- 
dered to  be  put  on  board  her,  at  such  ports  as  should 
be  requu'ed,  and  after  having  landed  the  said  soldiers, 
horses,  and  stores,  to  receive  on  board  such  others  with 
their  baggage,  &c.  as  should  be  put  on  board  her,  and 
proceed  therewith  as  she  should  be  directed.  The  ship 
was  to  continue  in  pay  for  three  months  certain,  and 
after  that  for  so  long  a  time  as  the  commissioners  should 
require,  and  until  they  or  their  agents  should  give  no- 
tice of  discharge  at  Deptford  or  Portsmouth,  after  the 
ships  arrival  at  one  of  those  places,  and  the  said  com- 
missioners for  and  on  behalf  of  His  Majesty,  hired  or 
retained  the  said  ship  or  vessel  for  the  said  time  and 
service  accordingly.    There  then  follow  cotenants  froni 

the 
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the  owners  that  the  ihip  should  be  m  good  condition^ 
and  should  be  well  provided  with  certain  articles  there 
eaomeratedy  should  be  manned  as  therein  specified,  be 
provided  with  powder  and  shot,  and  with  victuals  for 
the  men,  comprising  the  complement  of  the  ship  during 
the  said  service  and  employment;  that  they  should  have 
proper  apparatus  for  dressmg  the  scddiers'  victuals  and 
thmgs  fit   for  serving    them  out,   and   for  drawing 
and  serving  water    to  the  horses;   that  the  master 
should  receive  on  board  the  said  ship  firom  time  to 
timie,  such  a  number  of  soldiers,  horses,  provisions,  pro- 
voider,  or  any  naval  or  victualling  stores,  recruits,  &c. 
for  the  service  of  His  Majesty,  as  be  should  be  directed, 
and  as  he  could  reasonably  stow,  and  proceed  vrith 
them  to  such  places  in  the  European  seas  as  he  should 
be  directed,  under  such  convoy  as  the  commissioners  or 
officers  in  chiei^  whose  command  he  should  be  under, 
should  direct,  and  land  and  deliver  the  same,  and  so 
from  time  to  time^  during  his  continuance  in  the  ser- 
vice; in  the  performance  of  which  the  said  master  and 
his  men,  with  his  boats,  should  be  aiding  and  assbting 
to  the  utmost  of  his  power;  that  be  should  sign  receipts, 
keep  a  log-book,   and  deliver  it  on  oath,  if  required, 
at  the  transport  office^  and  give  them  immediaCe  notice 
of  his  arrival  at  any  port.    In  consideration  of  which 
covenants,  &c.  the  commissioners  covenanted  for  the 
King,  that  the  said  J.  Clark  and  Sons  should  be  al- 
lowed for  the  hire  and  fireight  of  the  said  ship  205.  a 
ton  each  calendar  month  for  the  register  tonnage^  fi>r 
so  long  a  time  as  the  ship  should  be  continued  in  His 
Majesty's  said  service;  which  freight  or  pay  should  com- 
mence^ on  producing  a  certificate  from  the  inspector  of 
the  ship's  being  ready  to  sail,  as  far  as  the  owners  were 

con- 
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concerned,  and  the  same  should  cease  and  determine  at 
the  time  of  her  discharge.    The  owners  were  to  have 
&cof    '    a  month's  freight  in  advance,  and  after  the  ship  should 
House     '  ^^^  heexx  in  the  service  three  months,  they  were  to 
cf  ARK         ^^®  ^  second  month's  pay  on  producing  a  certificate  in 
the  following  form ;  '^  These  are  to  certify  the  commis^ 
sioners   for  conducting  His  Majesty's  transport  ser- 
vice, that  the  transport  master,  tons^ 
is  at  this  time  in  His  -Majesty's  service,  fit  for  the  ser- 
vice employed  upon,  and  complete  according  to  charter 
in  men  and  stores,  and  thdt  the  master  has  behaved 
himself  properly,  and  was  always  obedient  to  command 
during  the  time  he  has  been  under  my  directions." 
<<  Given  under  my  hand,"  &c.   and  afterwards   they 
were  to  have  two  months'  pay  when  eight  months  were 
due,^  so  as  to  have  ^always  six  months  in  arrear  for  the 
security  of  government;  and  such  issues  of  two  months' 
pay  were  to  be  made^  on  producing  from  time  to  time 
auch  certificates  as  aforesaid,  not  only  of  the  service  of 
the  said  ship  during  the  time  aforesaid,  but  also  that 
the  same  was  ^a&  at  the  expiration  of  the  times  of  such 
service  respectively.     The  commissioners  were  to  have 
power  to  make  such  abatement  in  the  freight  as  they 
should  think  reasonable,  in  case  of  the  ship's  inability 
to  proceed  from  deficiency  of  men  or  stores,  or  any 
other  cause  or  accident,  (it  being  to  be  understood, 
that  the  owners  generally  warranted  the^  use  of  the 
said   ship   from    any  defects   or    deAciencie^  of  any 
kind.)     If  the  ship  should  be  taken  by  the  enemy, 
burnt,  or  sunk  during  the   said  service,  without  the 
master's  or  crew's  fault,  she  was  to  be  paid  for  by  the 
Crown  at  an  appraisement.     The  ofiicers  were  to  be 
accommodated  with  the  great  cabin,  and  other  cabins 

I'l  of 
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of  the  ship,  except  the  starboard  state-room,  which  was  1815. 
to  be  reserved  for  the  agent  of  transports  on  board,  " 
or  for  any  other  purpose  the  said  commissioners  might  j^c.of  ' 
direct,  and  also  a  proper  cabin  for  the  master,  and  a  *Hou5«"  ^' 
small  one  for  the  mate,  and  that  the  gun-room,  fore-  against 
castle,  and  steerage,  or  such  part  thereof  as  should  be 
necessar}',  should  be  reserved  tor  lodging  the  seamen. 
We  do  not  think  that  any  argument  arises  in  this  case, 
from  the  benefits  which  either  party  may  derive  from 
these  lights ;  each  is  interested  and  derives  a  benefit 
from  them ;  the  Crown,  in  respect  of  the  lives  and  pre- 
servation of  the  men  and  horses,  and  the  provisions  and 
stores ;  the  proprietor  of  the  ship,  in  respect  of  the  ex- 
istence of  the  vessel ;  and  this,  whether  the  possession 
remains  with  them,  or  is  transferred  to  the  Crown, 
during  the  term  stipulated  for.  Nothing  is  stated  as  to 
the  rate  of  freight,  which  can  throw  any^  light  on  the 
question.  The  Crown  and  the  proprietors  of  the  ship 
must  be  taken  to  have  contracted  with  each  other,  upon 
the  knowledge  of  their  respective  legal  rights.  The 
charter-party  "  grants"  the  ship,  and  "  lets  it  to  hire  and 
freight,"  which  are  proper  words  of  lease,  and  would  of 
themselves  pass  the  possession.  The  purpose  is  men- 
tioned, but  this  mention  of  the  purpose  does  not  restrain 
the  possession,  though  it  may  restrain  or  qualify  the 
use  of  the  tiling  let  to  hire.  If  I  hire  a  stable  or  coach- 
house, as  such,  I  have  not  less  the  possession,  becaus;e 
it  might  be  a  breach  of  the  terms  of  hiring  to  use  either 
as  a  shop  or  warehouse.  In  this  case  the  purpose 
rather  calls  for  the  possession,  as  it  seems  to  require  such 
a  control  over  the  ship  as  can  only  be  had  by  possession. 
A  certain  term  of  this  hiring  is  fixed,  and  a  prolonga- 
tion beyond  that  term  at  tlie  pleasure  of  the  hirers,  till 

they 
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1815. 


The  Ma&ter, 

&c.of 

The  Trinity. 

H0U8B 

against 

Clark. 


they  determine  it  under  certain  circumstances.  The 
commissioners  are  also  stated  to  have  **  hired  or  retaiil^ 
€d  the  ship  for  the  said  time  and  service,"  and  that,  at 
a  certain  tonnage  rate  by  the  month.  The  payment 
of  ihe  freight  or  hire,  after  the  first  advance,  is  agreed 
to  be  made  on  producing  a  certificate,  the  terms  of 
which  seem  to  imply  the  possession  to  be  in  the  Crowm, 
<^  to  be  at  this  time  in  the  service  of  His  Majesty,'^  (not 
merely  <<  to  be  ready,  or  under  contract  to  perform  the 
covenants  entered  into  with  His  Majesty  for  the  service," 
and  which  His  Majesty  might,  under  these  covenants, 
require  to  be  performed;)  and  the  mode  of  the  future 
payment  is  settled  on  similar  certificates ;  and  according 
to  this  notion,  the  proprietors  of  the  ship  are  said  ^<  to 
warrant  generally  the  use  of  the  said  ship."  From  all 
which  expressions  in  the  instrument,  and  from  the  na- 
ture of  the  service  stipulated  for,  which  is  of  the  utmost 
importance,  and  might  be  delayed,  and  even  frustrated, 
if  the  Crown  was  not  authorised  to  take  possession  of  the 
ship  to  secure  its  immediate  execution,  but  was  left  to  a 
bare  action  of  covenant  against  the  proprietors*  of  the 
ship,  if  they  were  to  refuse  to  permit  their  ship  to  sail, 
it  is  contended  that  the  Crown  hod  an  executed  right 
of  possession  in,  and  was  legally  and  actually  possessed 
of  the  ship,  and  owner  thereof  within  the  meaning  of 
these  charters,  during  the  period  in  which  the  services 
were  performed,  which  gave  rise  to  these  claims.  Against 
this  it  is  urged,  that  the  use  and  service  only  of  the  ship 
are  parted  with,  and  that  the  pq^ssiop  and  ownership 
are  retained  by  the  conduct  and  navigation  being  left 
to  the  master  and  crew,  who  are  the  servants  of  the  pro- 
prietors of  the  ship,  chosen,  and  fed,  and  paid  by  them; 
that  the  destination  of  the  ship  is  yfiih  the  Crown,  but 

15  that 
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that  the  mode  of  executing  the  orders  of  the  Crown,  is        1815. 
intrusted  to  the  proprietors  of  the  ship,  by  the  means  of      . 

,    .  .  ,  ,  ,  The  Master, 

taeir  servants,  the  master  and  crew,  over  whose  conduct,  &c.  of 
if  they  execute  those  orders,  the  Crovm  has  no  coittroL  hovse 
That,  though  the  whole  tonnage  is  hired,  yet,  if  it  be  ^^^'^ 
not  used  by  the  Crown,  the-proprietors  of  the  ship  would 
be  entitled  to  use  it  for  their  own  advantage,  in  any  way 
which  would  not  impede  the  performance  of  the  stipn* 
lated  service,  (though  it  is  not  very  easy  to  conceive  a 
perfectly  unexceptionable  case  of  this  sort)  That  theonly 
remedy  the  Crown  would  have  on  the  refusal  of  the  pro- 
prietors of  the  ship  to  perform  their  contract,  and  permit 
their  ship  to  sail,  would  be  an  action  on  the  charter- 
party.  We  are  however  of  opinion,  that  the  argu- 
ments tending  to  shew  that  the  possession  passed  to  the 
Crown,  during  the  term  and  service  of  the  ship,  out- 
weigh those  which  lead  to  the  contrary  conclusion.  It 
is  evident  that  the  service  contracted  for,  is  of  the 
highest  importance  to  the  country,  and  that  its  most 
valuable  interests  may  depend  upon  the  immediate  exe- 
cution of  such  service  as  this  charter-party  authorizes 
the  Crown  to  require,  and  the  proprietors  of  the  ship 
agree  to  perform.  Whatever  construction  of  the  con- 
tract enables  the  Crown  to  inforce  a  prompt  obedience 
to  its  terms,  must  be  most  agreeable  to  its  spirit  and 
intent.  If  the  proprietoq^  of  the  ship,  from  whatever 
motive  were  authorized  to  insist  that  the  officers  of 
the  Crown  had  no  right  to  enter  the  ship,  but  were 
driven  to  their  action  on  the  breach  of  the  contract,  in* 
finite  and  irreparable  mischief  might  be  done  to  the 
public  service  by  the  delay.  No  mischief  that  we  can 
foresee  will  ensue  from  holding  that  the  Crown  has 
a  right,  under  this  charter-party,  to  have  the  temporary 

pos- 
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^'C.  of 

The  Trinitt- 

Housc 
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1815.  possession  of  this  vessel,  which  must  materially  assist 
in  securing  the  performance  of  the  service  contracted 
for,  if  the  parties  or  their  servants  should  be  unwilling, 
from  any  cause,  to  comply  with  the  contract.  We  da 
no  violence  to  the  words  of  the  instrument  by  putting 
this  construction  upon  it.  The  terms  are  proper  terms 
of  grant  and  demise,  the  sum  to  be  paid  is  in  the  nature 
of  rent  for  the  use  of  a  chattel,  the  whole  use  of  the 
ship  is  warranted,  the  term  is  sufficiently  fixed,  and  the 
certificates  which  the  parties  are  to  procure  to  entitle 
them  to  the  rent,  are  worded  so  as  to  recognize  the 
possession.  In  truth  the  supposed  reservation  of  the 
possession  to  the  master  and  crew  is  not  exclusive,  as  is 
contended  for.  The  occupation  of  the  different  haliit* 
able  parts  of  the  ship  is  arranged  by  the  terms  of  the 
contract,  and  a  place  provided  for  the  residence  of  the 
agent  for  the  Crown.  The  whole  argument  appears  to 
rest  on  a  fallacy ;  the  possession,  such  as  it  is,  of  the 
master  and  crew,  is  not  retained  by  the  proprietors 
of  the  ship,  to  restrain  or  interfere  with  the  full  and 
free  use  of  the  ship,  which  they  have  let  to  hire  for  a 
term,  but  as  subsidiary  and  subsei'vient  to  such  use. 
It  is  not  only  consistent  with  the  entire  ownership  and 
possession  of  the  vessel  on  the  part  of  the  Crown 
during  the  period  for  which  it  is  let,  but  it  is  a  farther 
means  provided  to  enable  the  Crown  fully  and  benefi- 
cially to  enjoy  the  same,  by  letting  at  the  same  time  out 
to  the  Crown  the  services  likewise  of  those  by  whom  the 
vessel  might  be  best  conducted  under  the  direction  of  the 
Crown,  in  the  prosecution  of  the  object  for  which  the 
Crown  hired  it.  The  vessel  therefore  is  not  only  hired, 
but  along  with  it  the  services  also  of  a  certain  numl)er 
of  persons  paid  by  the  proprietors,  and  these  service* 

are 
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are  necessary  to  the  use  of  the  vessel,  which  the  pro-         iStj, 
prietors  have  expressly  warranted  to  the  Crown.     It  is        — *— 
the  same  thing  as  the  hire  of  a  waggon  and  team  for  a         &&  of    ' 
certain  term,  the  proprietor  of  the  waggon  stipulating       ^HousV^^' 
that  the  waggon  should  be  driven,  and  the  horses  taken        cf  ^ 'iL 
care  oi^  by  his  own  waggoner  and  boy,  whom  he  was  to 
feed.     In  such  a  case  it  could  hardly  be  made  a  question 
that  the  waggon  and  team  were  in  the  possession  of  the 
hirer,  during  the  harvest,  or  whatever  the  term  might 
be  for  which  they  were  hired.     This  is  indeed  idem  per 
idemy  but  as  the  instance  is  more  familiar,  it  serves  to 
put  the  point  in  a  clearer  light.     It  may  be  proper  to 
take  notice  of  two  cases  which  were  cited,  rather  for 
the  purpose  of  shewing,  that  they  do  not  apply  to  the 
present  point,  than  to  derive  any  assistance  from  them. 
The  first  is  Rexv.JoneSy  8  East^  451.,  which  decided 
that  the  packet-boats  between  Holyhead  and  Dublin^ 
were  rateable  to  the  poor,  and  that  the  Crown  was 
not  to  be  considered  as  the  owner.    That  case  is  dis- 
tinguishable from  the  present,  in  many  very  important 
particulars.    There  was  no  charter-party  there,  no  de- 
stined term  of  service.     The  captains  had  a  salary ;  if 
they  did  not  perform  the  service  to  the  satis&ction  of 
the  Crown,  they  would  at  any  moment  cease  to  be  em- 
ployed, and  their  salary  would  y^mediately  cease ;  they 
were  barely  to  carry  the  mail,  which  of  course  would 
occupy  little  of  the  vessel's  tonnage:   the  rest  of  the 
tonnage  and  the  advantage  to  be  made  of  it  were  wholly 
with  them,  except  on  soQie  very  particular  occasions* 
Mr.  Justice  Lawrence,  in  giving  his  judgment  on  that 
ease,  expressly  distinguishes  vessels  under  charter':party 
from  those  which  are  not  so.     The  other  case  is  VaUeio 
V.  IVlieelcry  €owp^  143.  which  was  cited  as  establishii^ 

the 
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i8i  c.  ^^  doctrine^  that  the  charterer  of  the  ship  is  the'owner 
-— —  pro  Mc  vice.  As  a  general  proposition  this  is  hardiy 
^cof  ^*  denied  on  the  present  occasion,  but  the  precise  point 
'^^Ho^%"^'  made  here  is,  that  this  case  is  an  exception  to  th^ 
^amt  general  rule^  because  by  the  terms  of  this  charter-party, 
the  appointment  of  the  crew  and  the  navigation  of  the 
ship  are  not  transferred  to  the  charterer,  but  left  with 
the  proprietor;  as  to  which  we  have  already  given  our 
opinion.  Tlie  reasoning  in  Valleio  and  Wheeler  must 
be  applied  to  the  question  agitated  in  it,  viz.  against 
whom  barratry  may  be  committed.  Whether  any  act 
of  the  master  or  crew  in  the  present  case  could  be 
barratry  as  against  the  commissioners,  need  not  be  de- 
cided, or  even  discussed,  upon  the  point  now  before 
the  court.  The  only  question  is,  who  is  to  be  consi- 
dered as  owner  of  the  vessel  within  the  charters  under 
T^ich  the  plaintiffi  daim,  during  the  time  she  was  in 
the  service  of  the  Crown  under  this  charter^party«  We 
are  df  opinion  that  from  the  terms  of  the  contract, 
and  the  nature  of  the  service  to  be  performed,  the 
Crown  is  to  be  so  considered,  and  that  a  nonsuit  must 
be  entered. 


Fri^.  Doe,  on  the  Demise  of  Byne  and  Others,  agaimt 

"^  Brewer  and  Another. 


Thelcsiorof      jN  ejectment  on  the  separate  demise  of  J^it^,  and 
ejectment,  can-        in  another  count  on  the  joint  demise  of  Wade 

and  Lodgef  the  defendants,  after  not  guilty  and  issue 
thereon,  plead  in  bar  at  the  assizes  a  release  puis 
darrein  eontitmancey  by  Z/>d^e  tp  the  defendants,  of 

this 


not  release  the 
action. 
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this  action,  and  all  costs  relating  thereto.     Demurrer.  1815. 

Joinder.     And  now  the  question  was,  whether  this  re-  •-^— 

lease  was  good.  gainst 


Bdttandj  who  was  called  upon  by  the  Court  to  sup- 
port the  plea,  contended  that  the  release  was  good  as 
a  bar  to  the  action  upon  the  joint  demise  of  Wade  and 
Lodge.  For  the  plaintiff  in  this  action  is  but  a  nominal 
person,  and  of  this  the  Court  will  take  notice,  and 
ako  that  the  lessors  of  the  plaintiff  are  the  only  per- 
sons concerned  in  interest;  and  if  so,  this  being  a  re- 
lease by  one  of  two  joint  lessors,  is  good  against  the 
other.  That  the  lessor  of  the  plaintiff  is  substantially 
the  party,  and  the  only  party  to  the  suit,  was  considered 
by  Lord  Mafisfield  in  Aslin  v.  Parkin  (a).  And  so  per 
Lord  HoU{b)  the  plaintiff  is  merely  nomuial,  and  trus- 
tee for  the  lessor,  and  if  he  release  the  action,  may  be 
committed;  and  according  to  Moore  ▼•  Goodright  (c)  to 
assign  his  death  for  error  is  a  contempt.  So  Payne 
T.  Rogers  {d)^  shews  that  the  Court  will  look  to  the 
real  plaintiff  though  he  be  not  the  plaintiff  upon  re- 
cord, as  if  a  landlord  sue  in  the  name  of  his  tenant, 
and  the  tenant  release  to  his  prejudice^  Now  here  the 
plaintiff  is  altogether  a  fictitious  person,  and  the  mere 
creature  of  the  Court 

Lord  Ellsnborough  C  J.  I  remember  a  cas«  like 
this  very  early  in  my  professional  life,  where  a  release 
given  by  the  lessor  of  the  plaintiff  was  pleaded.  Tie 
case  was  argued  by  Kirbjf  SeijU  who  maintained  jthat 

{a)  %  Burr,  667,  (0  Salk,  a6a  pL  15. 

ie)  %  Sir.  899.  {d)  Jhugh  407.  4th  edit. 

Vol.  IV.  X  the 
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1815*  the  releate  ought  to  have  been  by  the  nominal  pluintiS 

— "■"  I  confess  I  thought  the  demurrer  wpll  founded^  but  I 

^tanst  believe  at  that  time  it  struck  Lord  Loughborough  otker- 

BiBWBR.  ^j^^     However  I  still  think  the  objection  a.  valid  one, 

and  that  the  lessor  of  the  plaintiff  i$  not  the  person  to 
release.  Looking  to  the  record,  we  xpi^st  consider  tbo$e 
as  real  parties  to  the  action  who  are  parties  upon  rf^ 
cord,  and  the  real  parties  alone  are  q^ali6^d  to. relume 
the  action.  For  this  purpose  the  action  roust  be  taken 
with  all  its  consequences  as  if  it  was  really  pending 
betwecFi  these  parties.  For  other  purposes  indeed  we 
treat  it,  as  it  really  Js,  a  fictitious  action  (a},  but  as 
matter  upon  the  record  it  mu^t  be  taken  as  if  reatljr 
between  the  parties  to  it. 

BajjU})  J.  In  Aslin  v.  Parkin  Lord  Mansfield  w4i 
not  considering  how  the  matter  stood  as  between  the 
parties  upon  the  record,  but  independently  of  the  re- 
cord. But  as  it  regards  the  record  we  must  consider 
John  Doe  as  the  real  party. 

Per  Curiam^  Judgment  for  tine  plamtiC 

Murrya^  was  for  the  plaintifll 

(a)  See3  Arrr.  1290. 


( 
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1815. 

Akderson  and   Others  against  Heath  and    J^riday, 

Others. 

^SSUM PSIT  by  the  indorsees  against  the  defend-  Where  the 

ants  as  acceptors  of  a  foreign  bill  of  exchange  for  )lltQl  mot 

2000/.,  drawn  by  F.  A.,  payable  60  days  after  sight  to  "ic  6o^5;^s^' 

the  order  of  C.  and  Co.,  and  indorsed  by  them  io  the  *^^^'"  *'S*^*'  P^^" 

J  /•     1        TM    .      .«.         -r^t  sen  ted  it  to  the 

order  ot  the  riaintiffs.     Plea,  general  issue.     At  the  drawees  for 

trial  before  Lord  Ellenborougk  C,  J,   at  the  London  t"Lh  Wng 

sittings  after  last  Michaelmas  term,  there  was  a  verdict  proTelfid  uTor 

for  the  plaintiff,  subject  to  the  opinion  of  the  Court  "°"-»««p^ 

*  '^.'vi**!.     ance,  and  aftcr- 

upon  a  case,  which  was  this :  wards,  on  the 

The  bill  was  remitted  to  the  plaintiffs,  who  were  mer-  became  due, 

chants  in  London,  indorsed  as  above,  by  C.  and  Co.  fhH^wecl  for 

from  Malta,  and  the  plaintiffs  on  the  2d  of  August  1 8 1 4  T'^T chargTf^ 

presented  it  to  the  defendants,  also  merchants  in  London^  *^*  cxpences  of 

j".  •  '     protesting  It, 

tradmg  under  the  firm  01  Heath  and  Co^  fbr  accept-   to  which  the 

drawees  said 

ance,  who  refused  to  accept  it,  and  thereupon  the  plain-  "  This  bill  will 
tifls  protested  it  for  non-acceptance.     On  the  4th  of  cannot  aUolT^ 
October  following  the  plaintiffs  sent  their  clerk  to  present  .  j^Hca^eptotelt,'* 
the  bill  to  the  defendants  for  payment,  and  he  presented  ^^fj^l  \^o\Atxt 
it  accordingly,  with  a  memorandun^  annexed  to  it  of  th^   ^"^  payment 

g,  .  .  without  the 

expence  ol  the  protest,  amountmg  to  i  ^s,  6d.y  and  like-  charges,  and 
wise  of  a  duplicate  of  the  protest  amounting  to  1 75.    drawees  re-  * 
The  defendant  Furse  then  said  to  the  clerk,  «  This  bill   offertoS: 
will  be  paid,  but  we  cannot  allow  you  for  a  duplicate   "igJt  wdu7 
protest"     To  this  the  clerk  answered,  that  the  charces  ***»  ^^^  ^*'"  ^^^ 

,  '  o        not  amount  to 

were  what  they  considered  usual  and  necessary,  and  that  *"  acceptance 
he  could  not  receive  payment  of  the  bill  without  the   the  d^rawceJ 
charges,  without  farther  orders.     The  clerk  then  went 
back  to  the  plaintiffs  for  instructions,  and  returned  to 

X  2  the 
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1 8 15.  the  defendants'  counting-house  in  about  half  an  hour^ 
when  the  defendant  Furse  told  him  that  since  he  had 

Midnst  last  called,  they  had  received  a  letter  informing  theni 
that  the  drawer  of  the  bill  had  suspended  his  payments, 
and  therefore  they  could  not  pay  the  bill.  The  plaintiffs 
afterwards  again  demanded  payment  of  the  bill  from  th« 
defendants,  who  refused  to  pay.  If  the  plaintiift  were 
entitled  to  recover,  the  verdict  to  stand ;  if  not^  a  non- 
suit to  be  entered. 

Jlichardson  for  the  plaintiffs  argued,  that  a  bill  of 
exchange  may  be  accepted  by  parol ;  as  if  a  merchant 
soy.  Leave  the  bill  with  me,  and  to-morrow  I  will  accept 
it ;  this  amounts  to  an  acceptance  (a).  Also  an  accept- 
ance may  be  made  after  the  time  appointed  for  the  pay- 
ment of  the  bill  is  past ;  as  if  after  the  time  of  payment 
the  bill  be  shewed  to  the  drawee,  and  he  promise  to 
pay  it,  generally ;  or  if  he  promise  to  pay  according  to 
the  tenor  of  the  bill,  it  shall  be  a  good  acceptance,  al- 
though the  time  being  past  it  is  impossible  to  pay 
according  to  the  tenor;  for  it  is  an  acceptance  to  pay 
presently  (6).  So  in  the  case  at  bar,  the  promise  by  one 
of  the  defendants  that  the  bill  would  be  paid,  at  a  time 
when  the  bill  was  already  due,  was  a  promise  to  pay 
generally,  and  therefore  is  an  acceptance,  for  it  is  tfi 
adsnowledgment  by  the  defendants  at  that  time  that 
they  had  ftmds  in  their  hands  of  the  drawer  sufficient  to 
pay  thebUl.  If  then  the  acceptance  were  once  com- 
plete it  could  not  be  revoked;  and  there  has  been  no 
waiver  of  it,  as  in  Bentinck  v.  Darrien  (c),  by  afterwards 

(a)  GilKL  £.115. 

ib)  Jackson  ▼.  Pigoit,  i  Zd  Hay.  364.    Salk,  I2y,     Carth,  459. 
,      (c)  6  ^(ttij  199. 

pro- 
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protesting  the  bill.     And  the  refusal  to  allow  for  the         1815* 
duplicate  protest  was  not  put  as  a  condition  that  if  the     ^^ 
demand  were  persisted  in  the  bill  should  not  be  paid ;         agaimt 

*  Heatu. 

all  parties  agreed  that  the  bill  should  be  paid,  only  they 
differed  as  to  the  payment  of  a  collateral  charge. 
Neither  is  it  less  an  acceptance  because  it  was  made  at 
a  time  when  the  bill^as  presented  for  payment,  and  not 
ibr  acceptance. 


Lord  ElLUiNBORouoH  C.  J.    In  this  case  die  defend- 
ants had,  as  it  were,  commenced  the  work  of  discharging 
l9ie  bill,  and  were  on  the  very  brink  of  paying  it,  when 
the  subject  of  the   charge  for  the  duplicate  protest  is 
started,  which  causes  them  to  hold  their  hand.     But  at 
this  time  neither  of  the  parties  were  treating  about 
accepting  the  bill,  nor  was  it  ever  mentioned  or  contem« 
plated  by  them :  all  that  was  thought  of  was  the  pay- 
ment of  the  bill.     If  therefore  this  could  enure  as  an 
acceptance,  it  would  enure  against  the  plain  intent  of 
the  parties.     It  is  undoubtedly  true  that  if  a  merchant 
upon  being  applied  to  for  his  acceptance,  uses  words 
whicli  import  a  promise  to  pay  the  bill,  this  will  amount 
to  an  acceptance;  but  it  is  not  so  where  the  words  are 
used  upon  a  different  occasion  and  with  a  different  in- 
tent.    Now  in  this  case  all  that  was  ever  contemplated 
was  payment,  and  as  to  that  the  defendant  says,  if  you 
will  take  the  amount  of  the  bill  it  shall  be  paid,  but  if 
you  choose  to  insist  upon  having  the  1 75.,  I  will  not 
pay  it.     Not  one  word  passes  about  acceptance^  and 
the  party  unfortunately  elects  to  stand  upon  his  claim 
to  the  175.9  but  for  which  he  would  have  been  paid. 

X  3  Lb  Blakc 
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1S15.  Le  Blanc  J.     To  hold   this  an  acceptance  would 

,  be  to  hold  it  somethiuir  which  was  never  intended  by 

Anderson  *'                                                                     '^ 

rtg,ihst  ihe  parties, 

HeATii. 

Per  Curiamy  Judgment  of  nonsuit. 


Reader  was  for  the  defendants. 


{;%' ,  Burgess  against  Clements. 

June  9tn.  ^ 

An  innkeeper  is  /"^ASE  against  an  innkeeper  upon  the  custom  of  the 

not  answerable    \-^  1        /»  ^  1  •  %         t  m 

for  the  goods  of  realm  for  not  safely  keepmg  the  plaintiff's  goods 

arc fos?th rough   ^"  ^^^^  inn,  per  quod  they  were  stolen.     Plea,  general 

orihe^gl«"tr    ^^^^'     ^^  ^^^  ^"^  ^^^^^^  Richards  B.,  at  the  last  Ox- 
out  of  a  private  fordsJiire  assizes,  the  case  was  that  the  defendant  kept 

room  in  the  inn  ^  * 

chosen  by  the  a'common  inn  at  Oxfoid^  and  the  plaintiff^  who  was  a 

purpose  of  ex-  Bmmnghatn  factor,  and  travelled  for  orders,  and  was 

customfrrhir  "^^^  ^^  frequent  the  inn,  came  there  on  the  23d  of  D^ 

fhcuse^of  *l!\  ^^^^^5  flbout  two  o'clock  p.  m.,  bringing  with  him  three 

roomwasgrant-  boxcs.      He  was  shcwn  into  the  travellers*  room,  as 

ed  by  the  inn-  ^  .       •        ^ 

keeper,  who  at   iifiual,  and  his  boxes  were  deposited  there,  but  shortly 

the  same  time       "  ,,  -  t      n    t       t  r      ^ 

told  the  guest      oiterwards  he  spoke  to  the  wife  of  the  defendant,  and 
a  key,  andThat    4^sired  to  have  another  room,  pointing  to  it  up  some 

thc'dcwr'whfh    ^^P®»  ^  ^®  ^'^  ^^  Wanted  to  shew  his  goods.     This 
he  neglected       was  what  they  called  a  private  room,  and  the  wife  told 

him  that  he  might  have  it,  that  there  was  a  key  in  the 
^or,  and  that  he  might  lock  the  door.  His  boxes 
were  accordingly  removed  into  the  room,  and  after 
dining  in  the  travellers'  room,  he  also  went  into  i^  and. 
drank  his  wine.  In  the  afternoon,  a  customer  callings 
the  plaintiff  opened  the  boxes^  and  displayed  his  goodly 
which  consisted  chiefly  of  jewellery  goods,  upon  a  table, 
and  the  customer  made  some  purchases.    While  they 

were 


2N  THB  Firrv-FiFTH  Ybab  o>  GEORGE  III.  307 

wete  thus  engaged,  the  door  of  the  room  was  twice        iSij. 
opened,  and  a  stranger  looked  in  each  time,  who  beg-  '" 

ged  pardon,  and  immediately  withdrew  and  shut  the  ^^ainst 
door,  upon  which  the  customer  sugg'ested  the  propriety  lemcnts. 
of  bohing  tlie  door,  in  order  to  prevent  interruption. 
About  seven  o'clock  the  customer  went  away,  leaving 
the  plaintiff  packing  up  his  things,  and  soon  afterwards 
the  plaintiff  left  the  room  and  went  out,  and  did  not 
return  until  about  nine  o'clock,  when  it  was  discovered 
that  two  of  the  boxes  were  missing.  The  door  of  the 
room  opened  into  the  gateway  which  led  to  the  street, 
and  there  was  a  key  in  the  lock  on  the  outside,  but 
when  the  plaintiff  went  out  he  did  not  lock  the  door, 
nor  did  he  know  that  he  ever  shut  it.  The  learned 
Judge  stated  the  law  to  the  jury  to  be  this,  that  an  inn- 
holder  was  prima  facie  answerable  for  the  goods  of  his 
guest  in  his  inn,  but  that  a  guest  might  by  his  own  con- 
duct discharge  the  innholder  from  his  responsibility* 
And  he  left  it  to  the  jury  to  determine  whether  under 
the  circumstances  of  this  case  the  Plaintiff  bad  not  dis- 
charged the  Defendant,  and  if  not,  to  find  the  value  of 
the  goods  lost.     The  jury  found  for  the  Defendant. 

Jervis  moved  for  a  new  trial  in  the  laat  term,  on  the 
ground  of  a  misdirection ;  for  this  he  said  is  contrary  to 
Oi^s  case  (a),  by  which  it  appears  that  an  innkeeper 
is  boond  in  law  to  keep  his'  guest^s  goods  saie  without 
aiy^  stealing  or  purloining,  and  it  is  no  excuse  for  the 
innkeeper  to  say  that  he  delivered  the  guest  the  key  of 
the  chamber  door  in  which  he  is  lodged,  and  that  he 
left  the  chamber  door  open.. 

[a)  8  Rep.  33. 

X  4  Dauncey^ 
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1815.  Dauncey^   and    W.  B.  Taunton^    shewed  caus^  aiui 

argued  that  this  action  did  not  lie.     For  an   action 


BUROESS 

ugMmt        not  in  every  case^  against  an  innkeeper,  for  goods  los^ 


Clements. 


at  his  inn ;  as  if  a  man  be  at  an  inn  as  a  neighbour^  or 
friend,  and  not  as  a  guest,  he  shall  not  have  this  action. 
Or  if  the  guest  be  robbed  by  his  own  servant,  or  oom* 
panion,  or  by  any  one  whom  the  guest  desires  to  be 
lodged  with  him,  or  if  the  goods  be  lost  without  any 
fault  of  the  innkeeper,  an  action  lies  not.     And  all  thi» 
appears  by  Calyis  case  (a),  and  by  the  words  of  the 
writ,  which  r^ard  only  common  inns,  and  such  pas- 
sengers as  are  in  eisdan  hospitantesy  and  such  losses 
only,  as  happen  pro  defectu  hospitatorum  seu  servientium 
suorum.     Now,    ist,  the  plaintiff  was  not  a 'guest,  t>r 
person  hospitans^  within  the  meaning  of  that  word;  for 
he  had  a  chamber  assigned  to  him  at  his  own  request 
and  not  by  the  assignment  of  the  innkeeper,  who,  if  it 
had  been  left  to  him,  might  have  assigned  one  more 
secure ;  and  the  purpose  for  which  the  chamber  was 
assigned  to  him  was  special  and  different  from  that  of 
an  ordinary  traveller,  viz.  that  of  exhibiting  his  goods; 
and  he  also  had  the  key  given  him,  and  took  on  him 
the  custody  of  the  goods;  in  like  manner  as  in  the 
East  India  Company  v.  Ptdlen  (&),  the  company  were 
held  to  have  taken  on  them  the  custody  of  the  goods  so 
as  to  discharge  the  common  carrier.     And  if  a  man 
hire  a  chamber  in  an  inn,  otherwise  than  as  a  guest,  he 
is  not  within  the  meaning  of  this  writ  (c).     Benmt  ▼• 
Mellor  {d)  only  decided  that  an  innkeeper  who  re- 
ceives a  guest  with  his  goods  is  chargeable  if  they  be 


(a)  8  Rep,  3a.  (h)  2  5/r.  690W 

(c)  See  Meore,  877.  (d)  5  T.  R.  %7S. 


lost 
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I<Mt  in  the  inn,  though  he  had  before  refused  to  receive         ^815. 
the  goods.     2dly,  Supposing  the  plainti£P  in  this  case         '— — 

.  BORRBIS 

to  have  been  a  guest,  yet  it  is  through  his  neglect  that  a^aiasi 
the  goods  were  lost ;  for  after  being  told  to  lock  the 
door,  and  after  having  his  attention  called  to  the  ap- 
pearance of  the  strangers  at  the  door,  he  ought  not  to 
have  gone  out  leaving  the  door  not  only  unlocked  but 
open.  Therefore  this  is  a  loss  arising  from  the  plain- 
tiff's own  fault,  and  not  pro  defectu  hospitataris, 

Jervis  and  Manla/y  contra,  maintained  that  the  law 
had  not  been  correctly  stated  to  the  jury ;  for  it  was 
plain  that  the  plaintiff  was  living  and  dieting  at  the  inn 
in  all  respects  as  a  guest,  and  it  is  in  consideration  of 
the  benefit  which  the  innholder  derives  from  this,  that 
the  law  makes  him  chargeable.  And  here  was  no 
special  acceptance  on  the  plaintiff's  part,  either  of  the 
custody  of  the  goods,  or  of  the  key  of  the  chamber, 
and  it  appears  by  Moor.  78.  that  the  Defendant  could 
not  discharge  himself  by  tendering  the  key  of  the 
chamber  to  his  guest,  nor  according  to  42  Ed,  2*  1 1*  C^)} 
1 1 H.  4. 45.  (£),  even  if  he  had  delivered  the  key  to  him. 

Lord  Ellembobougu  C.  J.  I  cannot  see  any  thing 
to  impeach  the  propriety  of  this  verdict.  Perhaps  the' 
&ct8  of  the  case  might  have  been  commented  on  more 
at  large,  and  most  probably  the  learned  Judge  did 
comment  on  them  at  the  trial  to  a  greater  extent,  and 
more  completely  using  his  own  province,  and  less  de- 
volving it  on  the  jury,  than  appears  by  the  limited 
statonent  of  a  report     But  the  question  here  is  whether 

{a)  Bro,  Ahn  Actm  stir  U  Cast,  fU  15.  (^)  i^<V*  ^A  4<* 

the 
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1-8 15.  the  jury  in  finding  this  verdict^  have  not  rightly  €91'^ 
"         ercised  their  province.   .  Now  the  law  obliges  an  inn- 

against  keeper  to  keep  the  goods  of  persons  coming  to  his  inn^ 
causa  hospitandi)  safely,  so  that  in  the  language  of  the 
writ,  pro  defectum  hospiiatoris  hospitibus  damnum  rum 
eveniat  tdlo  modo.  And  I  do  not  say  that  if  the  goods 
be  stolen  from  the  inn,  it  is  nol  prima  facie  to  be  taken 
as  happening  through  the  fault  of  the  innkeeper.  But 
there  can  be  no  doubt  also  that  thece  may  be  circum- 
stances, as  if  the  guest  by  his  own  neglect  induces  the 
loss,  or  introduces  himself  the  -person  who  purloins  the 
goods,  which  form  an  exception  to  the  g^ieitil  liability, 
as  not  coming  within  the  words  pro  defectu  hospitatcms, 
atld  under  such  circumstances  the  plaintiff  shall  not 
complain  of  the  loss.  Now  let  us  first  consider  whether 
the  plaintiff  came  to  this  inn  causa  hospitandi,  and 
2dly,  whether  by  his  conduct  he  did  not  induce  the 
loss.  It  does  not  appear  whether  he  had  a  sleeping 
room,  but  we  may,  I  think,  presume  that  he  had,  apart 
firom  the  travellers' room :  but  he  desires,  to  have  a 
private  room  up  some  steps,  in  order  to  shew  his  goods. 
Now  an  innkeeper  is  not  bound  by  law  to  find  shew 
rooms  for  his  guests,  but  only  convenient  lodging  rooms 
and  lodging.  As  to  what  is  laid  down  in  Calye^  case, 
respecting  the  delivery  of  the  key  to  the  guest^  it  plainly 
relates  to  the  chamber  door'  in  which  he  is  lodged. 
And  I  agree  that  if  an  innkeeper  gives  the  key  of  the" 

• 

chamber  to  his  guest^  this  wiU  not-  dispense  with  Ms* 
own  care,  or  discharge  him  from  his  general  reqKmsi-^ 
bility  as  innkeeper.  But  if  there  be  evidence  that'  the 
guest  accepted  the  key,  and  took  on  himself  the  care  of 
his  goods,  surely  it  is  for  the  jury  to  determine  whether 
this  evidence  of  his  receiving  the  key  proves  that  he 

S*  did 
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did  it  aninxo  custodiendi,  and  with  a  purpose  of  exempt-         1 8 1 5. 
ing  the  innkeeper,  or  whether  he  took  it  merely  because        — - 

the  Uiodlord  forced  it  on  him,  or  for  the  ^ake  of  secur-         aj^ainst 

CtEStsNrs. 
iog  greater  privacy,  in  order  to.  prevent  persons  from 

intruding  tliemselves  into  his  room.     The  cases  shew 
that  the  rule  is  not  so  inveterate  against  the  innkeeper, 
but  that  the  guest  may  exonerate  him  by  his  fault,  as 
if  the  goods  are  carried  away  by  the  guest's  servant  or 
companion  whom  he  brings  with  him.     For  thus  it  is 
laid  down  in  Calye^s  case,   '^  that  if  the  servant  of  the 
guest,  or  he  who  comes  with  him,  or  he  whom  he  de« 
sires  to  be  lodged  with  him,  steal  or  carry  away-  the 
goods,  the  innkeeper  shall  not  be  charged;  for  there 
the  fault  is  in  the  guest  to  have  such  companion-  or 
servant;"  which    shews  that  for  such  damage   as  it 
occasioned  by  the  misconduct  of  the  guest,  he  shall  not 
be  entitled  to  complain  or  to  have  any  recompenoeb 
Now  what  is  the  conduct  of  the  plaintiff  in  this  case?' 
The  innkeepei'  not  being  bound  to  find  him  any  more 
than,  lodging  and  a  convenient  room  for  refreshment, 
this  does  not  satisfy  his  object,  but  he  inquires  for  a 
third  room,  for  the  purpose  of  .exposing  in  it  his  wares 
to  view,  and  of  introducing  a  number  of  person^,  over 
whom  the  innkeeper  can  have  no  check  or  control,  and 
thus,  aa  it  seems  to  me,  for  a  purpose  wholly  aliene  from 
the  ordinary  purpose  of  an  inn  which  is  ad  hospitandos 
homines.     Therefore  the  care  of  these  goods  hardly  falls 
within  the  limits  of  the  defendant's  duty  as  an  innkeeper. 
Besides  after  the  circumstance  relating  to  the  strangers 
took  place^  which  might  well  have  awakened  the  plain- 
tiff's suspicion,  it  became  his  duty,  in  whatever  room 
he  might  be,  to  use  at  least  ordinary  diligence^  and  par- 
ticular^ so  as  he  was  occupying  a  chamber  for  a  special 

pur- 
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1 8 1 5.        purpose*     For  in  general  though  a  traveller  vfho  raoiis 
„  to  an  inn  may  rest  on  the  protection  which  the  law  casts 

BUHGKSS  ... 

gainst         around  him,  yet  if  circumstances  of  suspicion  arise,  he 

Clkments* 

must  exercise  ordinary  care.  It  seems  to  me  that  this 
room  was  not  merely  entrusted  to  the  plaintiff  in  the  or- 
dinary character  of  a  guest  frequenting  an  inn,  but  that 
he  must  be  understood  as  having  taken  a  special  charge 
of  it,  and  that  he  was  bound  to  use  ordinary  care  for  the 
safe  keeping  of  his  goods,  and  that  it  is  owing  to  his  n^- 
lect,  and  not  to  the  fault  of  the  innkeeper,  that  the  loss 
has  happened.  And  this  was  a  question  which  k  was 
proper  to  leave  to  the  jiiry. 


Le  Blanc  J.  I  agree  with  my  Lord  that  there 
ought  not  to  be  a  new  trial  in  this  case.  We  must 
take  the  facts  from  the  report,  and  also  that  the  Judge 
stated  to  the  jury  that  an  innkeeper  was  responsible 
to  his  guest  for  the  safe  custody  of  his  goods,  but  that 
the  guest  might  by  his  own  conduct  discharge  the  inn- 
keeper from  that  responsibility.  The  only  question  then 
is,  whether  the  jury  were  justified  under  the  circum- 
stances of  this  case^  in  finding  that  the  guest  had  so 
discharged  the  innkeeper.  There  can  be  no  doubt  as 
to  the  liability  of  an  innkeeper,  to  look  to  the  safe 
keeping  of  every  person's  goods  who  comes  to  his  inn 
as  a  guest,  and  negligence  will  be  imputed  to  him, 
where  the  loss  is  not  to  be  ascribed  to  any  other  known 
cause.  Now  in  this  case  the  plaintiff  came  originally 
as  a  guest,  and  was  shewn  into  tlie  travellers'  room; 
but  it  is  a  material  part  of  this  case  that  he  afterwards 
applied  to  the  innkeeper  for  a  room  for  another  purpose^ 
and  not  in  the  character  of  a  guest,  but  for  a  particular 
room  in  which  he  might  shew  his  goods.  The  inn- 
keeper's 


\ 
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hdcpev^s  wife's  assent  to  this  application  is  accompanied        1815. 
with  that  which  is  equivalent  to  telling  him,  that  he        

BURGESI 

most  take  charge  of  it ;  for  she  says,  You  may  have  the         agMinse 

Clements 

room,  there  is  a  key  in  the  door,  and  you  may  lock  it. 
Surely  this  was  equivalent  to  sayiil]^,  I  will  let  you  have 
the  particular  room  you  have  fixed  upon  for  shewing 
your  goods  in,  but  then  it  must  be  upon  condition  that 
you  take  the  custody  of  it  yourself.     If  he  had  de- 
clined this  condition,  might  not  the  wife  fairly  have 
reused  to  let  him  have  the  room  for  shewing  his  goods? 
But  he  says  nothing,  but  has  his  boxes  moved  into  the 
room,  and  afterwards  they  are  stolen  out  of  it,  clearly  in 
consequence  of  the  door  being  left  open.    It  seems  to 
me  that  this  is  consistent  with  the  principle  of  law  laid 
down  in  Cabf^s  case,  and  other  cases,  for  the  place  to 
which  that  principle  was  applied  is  not  a  room  which 
the  guest  has  selected  for  some  particular  purposes,  but 
the  chamber  in  which  he  is  lodged  as  a  guest;  and 
there  it  is  certainly  true  that  the  innkeeper  is  not  ex- 
cused  by  saying  that  he  delivered  the  key  to  the  guest, 
and  that  he  left  the  chamber  door  open.     This  may 
weU  be^  and  yet  in  this  case,  where  the  guest  applied 
for  the  room  for  a  different  purpose  from  that  of  being 
lodged  there  or  entertained,  the  innkeeper  may  not  be 
responsible.     I  think  therefore  the  jury  were  justified 
in  determining  that  he  received  the  fitvour  cum  onerf^ 
that  is,  that  he  accepted  the  chamber  to  shew  his  gooda 
in  upon  condition  of  taking  his  goods  under  his  own 
caxe. 

Batley  J.  I  agree  that  the  verdict  was  right,  and 
that  any  other  would  have  been  wrong;  inasmuch  as 
the  plaintiff  haa  by  his  own  conduct  superseded  for  the 

time 


Clcmkkts. 


314  CASES  IK  TRINITY  TERM 

18 15.        time  the  obligation  of  the  innkeeper.     The  plaintifiP 
""■""'        applied  for   a  room   to  exhibit  his   goods   in,    and 

Burgess  1  .  t     1 

ajaimt        not  for  any  purposes  as  a  guest :  the  mistress  had  a 
right  to  refuse  complying  with  the  application  for  such 
a  purpose,  or  she  might  grant  it  sub  modo^  and  upon 
such  terms  as  she  might  think  proper  to  prescribe.     It 
appears  that  she  did  prescribe  terms,  and  the  plaintiff 
accepted  them,  for  she  told  him,  he  might  have  the 
room,  that  there  was  a  key,  and  he  might  lock  the  door; 
und  he  assents,  because  he  does  not  object  to  these 
tetms,  but  takes  the  room.     That  I  think  implied  an 
obligation  upon  him  to  lock  the  door  of  the  room, 
when  he  left  it,  or  at  least  to  make  some  communication 
to  the  mistress,  that  she  might  know  when  her  liability 
was  to  revire.     For  after  a  person  has. specially  taken 
bis  property  into  his  own  care,  it  is  but  reasonable,  if  he 
tideans  to  charge  the  innkeeper  upon  his  responsibility, 
that  he  should  apprize  him  of  it     This  then  is  the  case 
of  a  person  at  an  inn  who  requests  a  chamber  for  a 
special  purpose,  which  request  is  granted  upon  a  con- 
dition to  which  he  must  be  taken  to  have  assented ;  he 
removes  into  the  roonl  with  his  property,  which  he  has 
taken  under  his  own  ctistbdy,  and  afterwards  leaves  the 
room  nnprotefcted,  aiid  without  making  any  communica- 
tion to  the  imdccd^df,  which  liiight  have  put  him  on 
his  guard  as  to  the  protection  of  it.     To  hold  in  such  a 
ease  liiat  the!  defendant  is  liable,  would  be  to  make  him 
Hable  not  for  his  own  negligence  but  for  the  n^Iigenoe 
of  his  guest;   for  grosser  negligence  can  hardly  be 
stated;  and  it  would  be  to  enable  the  plaintiff  to  take 
advaoCage  of  his  own  negUgeno^  whidi  has  been  the 
sole  canse  of  the  loss. 

DABiPIER 
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Dampusb  J.  Upon  the  facta  of  this  ease,  and  the  1815. 
law.f^ultii\g  from  it»  if  it  had  been  difltiDctiy  laid  down  ^-— - 
to  the  jury,  I  should  have  no  difficulty  in  saying  that  ^dmt 
the  yerdifit  was  right.  Indeed  the  jury  6oold  not  have 
antved.  at  a  oione  pr<^)er  conclusion.  My  only  donbt 
htifi  been  whether,  from  the  concise  manner  in  which 
the  learned  Judge  summed  up»  aa  it  appears  by  the 
vqiort,  the  law  was  so  fully  laid  down  as  it  might  have 
been*  It  might  have  been,  more  distinctly  stated  to  the 
jury  from  Cafy^s  case,  that  the  innkeeper  was  not  difr- 
<durged  by  the  offer  of  a  room,  for  lodging  the  gaest^ 
with  a  key  to  it,  unless  the  goest  assented  to  the  otkr^ 
and  was  content  to  take  the  custody  of  his  own  goods^ 
and  discharge  the  innkeeper.  But  as  I  think  that  if 
the  law  had  been  more  distinctly  stated,  the  jury  ought 
to  have  come  to  the  same  condnsion,  it  would  be 
uidavs  to  send  the  <:aae  to  another  tr^aL 

Role  discharged. 


The  KiKG   against  The  Inhabitante  of       saar^y, 

T  Jime  loth. 

Lambeth. 

TJPON  appeal,  Ike  SessKMis  diaeharged  an  order  of  a  hiring  4t  8i. 
two  justices  for  the  removal  of  EUxabeth  Pimegar  "^^  ^^nc!,^^ 
and  her  children  from  St.  Mary  Lamheik^  Surroi^  to  ^^  ^''^"[i  ^^ 

^^  ^  "^  do  any  thing 

East  QarOon,  Berks^  subject  to  the  opinion  of  this  the  gardener 

shoald  set  him 

Court,  on  the  following  case :  about,  u  not  a 

The  pauper's  husband  was  hired  by  one  JVroughtan 
at  eight  shillings  per  week,  and  two  guineas  Jar  the 
harvest^  to  do  any  thing  the  gardener  should  set  him 
about;  and  under  this  hiring  he  served  four  years  in 
the  parish  of  Chadktwarth^  and  slept  upon  the  premises 

of 


yeariy  hiring. 
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1815. 

The  Kino 

ardnst 
The  Inhabt- 

unuof 
Lambeth. 


of  JVraughtan.    The  sessions  were  of  opinion  that  the 
pauper  thereby  gained  a  settlement  in  ChadUgworthm 

Lcpwes  and  Barrawy  in  support  of  the  order  of  sessions, 
endeavoured  to  distinguish  this  case  from  Bex  v.  Dod^ 
derhill  (a),  in  this  particular,  that  here  was  an  agree- 
ment for  a  gross  sum  to  be  paid  for  the  harvest,  and 
not  merely,  as  in  that  case,  for  an  increase  of  the 
weekly  wages  in  the  harvest  month.  And  Jbr  the 
karoest  imports  for  a  consolidated  period,  at  least  as 
long  as  a  month,  for  which  period  these  wages  are 
reserved,  which  is  inconsistent  with  the  notion  of  a 
weekly  hiring ;  and  therefore  this  case  falls  within  the 
principle  of  Bex  v.  HampresUm.  (d) 


But  per  Lord  Eixenborodgh  C.  J.  It  does  not 
distinctly  appear  whether  the  two  guineas  were  to  be 
paid  de  incretnetUo^  or  were  to  cover  the  whole  harvest 
All  that  appears  is  that  the  hiring  being  by  the  wedF» 
the  parties  contemplated  that  possibly  it  might  last 
dirough  the  harvest 

Per  Cwiatttj  Order  of  Sessions  quashed. 

Ndan  was  against  the  order  of  sessions. 


[a)  Ante,  toL  tii.  143.' 


(*)  5  5r.  R»  20$, 
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1815. 


The  Kino  against  Bradford.  Saturd^, 

^  Jutu  10th. 

THE  sessions  upon  appeal  confirmed  a  rate  made  for  ^  ctntcen  in 
barracks  dc- 

the  rdief  of  the  poor  of  the  parish  of  Saltwood  in  miwd  to  B,  by 

Kent  J  by  which  W*  Bradford  was  assessed  as  the  occu-  board  for  a 

pier  of  the  small  canteen  in  Ifytke  Barracks  upon  the  onlirfor'Sc 

sum  of  393/.  IKS.  subject  to  the  opinion  of  this  Court,  canteen  and 

"    "^        "^  "  ^       ^  *  ^  buildtngrs,  and 

upon  a  case  stated,  which  in  substance  was  this:  also  the  farther 

By  indenture  of  the  21st  of  September  18139  betweeh  for  the  prm- 

three  of  the  commisioners  for  the  affairs  of  barracks,  of  tS*s^BJc*asa 

the  one  part,  and  W.  Bradford  of  the  other,  the  commis-  canteen,  and 

sioners  in  consideration  of  the  rents,  covenants,  &c.  on  provisions  and 

1  .3  n'         1  liquors,  *c. 

the  part  of  Bradford  to  be  paid  and  performed,  &c.  usually  sold  by 

demised  to  Bradford,  and  Bradford  did  thereby  take  poweT'of  dL 

of  tbem  the  buiidinir  or  apartments  called  the  small  ^'^^  ^^^  ^^^ 

°  *^  aggregate  sum, 

canteen  in  tt^ke  barracks  in  the  county  of  Kentf  to  was  held  to  be 

hold'the  said  canteen  as  such  for  one  year  only,  com*  for  the  canteen; 

mencing  from  the  30th  of  September  181 3,  provided  ^wal^dd* 

the  said  barracks  should  be  so  long  hdd  by  govern*  '^|5^^^f  ^?  ^^^ 

ment  and  used  as  a  barrack,  and  to  pay  for  the  same,  poorasoccapitr 

the  rent  or  sum  of  15/.  for  the  said  canteen,  buildings,  in  respoct  of  ' 

and  ai^urtenances  thereunto  belonging,  and  also  the  fur-  gate^entf^^ 

ther  sum  of  sioL  for  the privijlege  fusing  the  same  as  a  "eVp^t  of^jhe 

canteen,  and  selling  therein  provisionsy  liquors,  and  other  '^'* 
artkles  usually  sold  by  sutlers,  making  together  the  sum 
of  525^^5  to  be  paid  clear  of  all  deductions  by  four 
equal  payments,  or  a  proportional.part  of  the  said  rent 
and  sum  of  money  for  so  much  of  the  year  as  the  said 
barrack  and  canteen  should  be  continued  aa  such  (in  case 
the  said  barrack  and  canteen  should  net  be  so  continued 
until  the  end  of  the  term)  to  be  calculated  up  to  the 
Vol.  IV.                      Y                                  day 
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1815.        day  of  luch  continuance^  and  the  sum  for  rent  and  the 
"         sum  due  for  such  privileflre  as  aforesaid  to  be  added 

The  KiNd  ,  ,        ,  11     .  i_ 

agMfut        together  and  to  be  recoverable  m  one  sum,  as  rent,  uy 
distress  or  otherwise.     And  Bradford  covenanted  to 
observe  the  orders  of  the  commissioners  for  the  regala* 
tion  of  the  barracka  and  canteen,  &e.,  and  that  he 
would  not  allow  any  beer  or  liqucMrs,  8cc.  to  be  carried 
out  of  the  canteen  except  to  commissioned  officers. 
And  in  case  he  should  quit  or  be  removed  from  the 
canteen  before  the  expiration  of  the  year,  the  commis- 
sioners might  calculate  the  proportion  of  rent,  and  also 
of  the  sum  payable  for  the  privilege  of  using  the  can- 
teen  as  such  due  up  to  the  day  of  such  quitting  or 
removal,    or  any  preceding  day,    and'  add  the  same 
together,  and  might  thereupon  immediately  distrain  for 
the  whole  of  such  sum  as  rent,  and  proceed  in  like 
manner  for  soch  sum,  and  for  the  procuring  thereof  by 
sale  of  the  goods  so  distrained  or  otherwise,  as  if  the 
same  hod  been  reserved  and  payable  on  such  d&y, 
although  it  might  be  in  the  middle  of  a  quarter,  and 
might  also  nevertheless  enforce  the  payment  of  tlie 
remainder  of  the  rent,  and  the  sum  of  money  payable 
for  the  privilege  of  using  the  canteen  as  such  ibr  the 
said  year,  from  Bradford  under  the  indenture,    and 
under  the  penalty  therein  contained;  and  no  trade  or 
occupation  other  than  that  of  a  sutler  and  e^nteen 
ke^er  should  be  exercised  in  the  canteen ;  for  the  per- 
formance of  all  which  covenants,  8cc.  Bradford  bound 
himself  and  heirs,  &c.  in  a  penalty.    Under  this  inden- 
ture Bradford  entered  into  possession  of  the  eaoiteei^ 
and  carried  on  the  trade  of  a  sutler  there^  at  the  time 
of  making  the  rate^  and  was  licensed   by  the  jus- 
tices of  the  peace,  and  by  the  officers  of  the  excise, 

to 
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to  retail  al^<  Sec.  and  spirituous  liquors,  in  the  canton,  1815. 
in  the  same  manner,  and  under  the  same  regulations  as  **^-* 
other  pablicantk  The  annual  value  of  the  premises  against 
without  the  privilq^e  of  sdling  provisions  tod  liquors 
is  n^  5&  and  with  it  is  393/^  1^6.  Personal  chattels 
&nd  the  profits  of  trade  are  not  rated  in  the  parish^ 
The  question  was  whether  the  rate  ought  to  be  on 
the  laiger  or  the  lesser  of  these  two  sums ;  if  upon  the 
larger  the  rate  to  stand,  if  upon  the  lesser  the  rate  to 
be  amended  accordingly* 

^adtfy  and  Berens^  in  support  of  the  rat^  argued  that 
\he  whole  sum  reserved  by  this  indenture  was  substan-* 
tially  a  ren^  and  that  the  reserving  it  dixHsim  in  several 
parts,  ns  if  the  one  were  unconnected  with  the  others 
was  only  a  odour  to  avoid  this  assessment  But  th^ 
Court  will  look  to  the  substance  of  every  deed  and  not 
to  the  wording  only,  and  if  it  i^pear  in  this  case  that 
the  Defendant  is  a  beneficial  occupier  to  the  extent  to 
which  be  is  assessed,  will  confirm  the  rate.  Now  the 
taking  of  this  canteen  is  like  the  taking  6f  any  other 
puUic  houses  or  tavern,  the  rateable  value  of  which  is 
to  be  estimated  by  rrference  to  its  locality,  its  good  will, 
and  the  licence  which  belongs  to  it;  that  is,  by  com-" 
binilig  bU  the  things  which  tend  to  give  it  one  entire 
valu^  and  not  by  separating  the  mere  value  of  the 
house  ot  building  from  the  rest.  And  upon  this  prin- 
ciple it  was  determined  that  the  profits  of  a  weigh* 
ing  (a)  or  a  carding  {b)  machine,  might  be  taken  into 
the  account  in  rating  the  value  of  the  building.  If  it 
diould  be  objected  that  the  defendant's  occupation  wes 

(a)  Hex  w,  St.  J^icholas,  Gloucester^  Cald,  262, 
(*)  Rex  ▼.  Hoggt  CaltL  s66.    1  T,  A  721. 

Y  2  '  for 
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i3i^,  for  the  exercise  of  a  public  duty,  and  therefore  he  is 
'  not  rateable ;  it  may  be  answered  that  if  he  ako  derive 

againsi  any  individual  benefit  from  it  he  is  rateable.  Thus  the 
gunner  at  Sea/brd  (a)  the  Comptroller  of  Ckds^  Col- 
lege (6),  the  ranger  of  a  royal  park  (c),  and  the  com* 
manding  officer  at  Portsmouth  bazrackt  (d),  were  held 
rateable.  Nor  can  it  be  fairly  said,  what  the  deed 
seeks  to  have  said,  that  this  privilege  of  using  it  as  a 
canteen,  &c.  is  but  a  personal  privilege,  and  therefore 
not  rateable  in  a  place  where  matters  of  personalty  are 
not  rated*  For  ist,  it  is  a  privilege  of  using  it  as  a 
canteen  and  selling  liquors  therein,  and  by  the  deed 
the  defendant  covenants  that  he  will  not  allow  any 
liquors,  &c.  to  be  carried  out  of  the  canteen,  except  to 
commissioned  officers;  so  that  the  privilege  is  strictly 
local,  being  confined  to  the  canteen.  Next,  it  is  plain 
that  without  a  licence  firom  the  justices,  the  privilege 
could  not  have  been  exercised  at  all ;  but  the  justices  in 
granting  their  licence^  license  the  house  as  well  as  the 
person,  and  would  not  do  well  to  grant  a  licence^  if  they 
disapproved  of  either.  The  form  of  the  licence  itself  im* 
ports  locality,  it  is  <<  to  A.  B.  at  the  sign  of  *-or  at  the 
canteen,  &c;"  and  the  stat  16  G.z.  c.%.  5.10.  pro> 
hibits  the  granting  of  licences  to  any  person  except 
such  as  keep  taoems,  or  ale  houses  i  and  by  stat.  26  G.2* 
C.3 1.  5.3.  no  licence  shall  intitle  any  penoa  to  keep  an 
ale  house  in  any  other  place  than  that  in  which  it  was 
first  kept  by  virtue  of  such  licence,  and  such  licence 
with  regard  to  all  other  places  shall  be  void.    Where- 

(tf)  Rex  ▼.  Hurdts^  3  T.  Je.  497, 

(})  Eyre  v.  Smal^ace,  %  Burr,  1059. 

(c)  Lord  Buie  ▼.  Crindali,  1  T.  R.  338.    %H»Bh  065. 

{i)  Res  ▼.  Terroft,  3  £asi,  jod. 

fere 
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fore  the  defendant  in  this  case  is  rateable  in  the  larger  xSi5. 
sam,  as  for  the  value  of  this  canteen,  with  the  privily  -~~ 
annexed  to  it,  of  which  he  is  the  beneficial  occupier ;        «/««!/ 

in  like  manner  as  the  lessee  of  an  andent  mUl,  at  which  ^*^^'*'*'^- 
all  the  mhabitants,  &c.  ought  to  grind,  would  be  rate- 
able for  the  value  of  the  mill  with  the  suit  annexed. 

BMand  and  Boteler^  contr^  principally  relied  on 
the  distinction  between  things  real,  which  are  fixed, 
and  cannot  be  moved  from  tj^eir  places  and  things 
personal,  which  are  moveable  and  attend  the  person 
wherever  he  goes.  And  they  said  that  the  privilege 
granted  to  the  defendant  by  this  indenture  was  of  the 
latter  sort;  and  so  this  case  difiers  firom  the  cases  of 
the  carding  and  weighing  machinesi  which  were  each 
of  than  more  or  less  considered  as  a£Bxed  to^  and  con- 
stituting apart  of  the  fireehokL 

Lord  Ellxnborough  C.  J.  I  eannot  look  at  the 
reservation  in  this  indenture  in  any  other  point  of  view 
than  as  a  mode  which  the  parties  have  chosen  of 
dividing  the  rent  For  it  is  in  substance  but  one 
entire  rent  payable  for  the  occupation  of  a  real  tene- 
ment, and  for  the  enjoyment  of  the  advantages  belong- 
ing to  it.  From  its  vicinity  to  the  barracks,  it  of 
course  would  attract  to  it  almost  all  the  custom  of  that 
neif^bourhood,  and  this  is  the  incident  to  the  property 
which  renders  it  valuable.  If  this  could  be  separated 
firom  the  value  of  the  tenement,  and  the  rent  ddtri- 
buted  accordingly,  we  should  henceforth  never  s|fe  a 
demise  of  any  puUic  house  in  which  this  form  of  diiitri- 
bution  would  not  be  observed;  the  lessor  would  let  the 
at  the  bare  rent  which  it  was  worth,  and  the 

Y  3  privilege 


H  '  f  y  1 1 '  ;j « I 


Braoforo. 


CASES  IN  TRINITY  TERM 

i8i^»  privilege  of  carrying  on  the  trade  at  a  separate  and 
—         independent  rent.     And  this  would  be  a  receipt  for  re- 

agaifut  ducing  the  annual  value  of  the  tenement  to  a  mere 
shadow.  But  we  must  judge  of  things  as  they 
really  are,  and  not  as  they  may  appear  to  be;  and 
therefore  we  are  to  consider  here  whether  this  be  not 
substantially  one  entire  rent  in  respect  of  one  entire 
subject,  though  artificially  divided  into  several  pay- 
ments. Now  it  does  appear  to  me  that  this  is  as  much 
a  profit  appurtenant  to  the  tenement  arising  from  its 
local  situation^  as  was  the  profit  of  the  weighing  or 
carding  machine,  to  the  tenements  there  rated.  And 
it  has  not  been  improperly  likened  to  the  dise  of  a 
soke  mill,  which  is  let  at  a  higher:  rent,  because  it  has  a 
right  to  the  sole  multure  of  all  the  com  and  grain  in 
the  neighbourhood.  Can  it  be  doubted  that  this  would 
form  a  part  of  the  rateable  value  of  the  mill  itself? 
Therefore  I  cannot  consider  this  reservation  distribu- 
iive,  where  it  is  in  truth  in  respect  of  one  entire  taking 
of  an  entire  thing  with  the  benefits  incident  to  it  It 
seems  to  me  that  this  defendant  is  rateable^  not  only  in 
respect  of  the  152.  reserved  nominally  as  the  rent^  but 
also  in  respect  of  the  fiurther  sum  of  5  lol^ 

LeBlakcJ.  As  I  understand  it,  the  rate  is  im- 
posed upon  the  defendant  as  occupier  of  this  canteen, 
for  which  he  is  rated  as  upon  an  estimate  that  its 
annual  value  amounts  to  393/.  155;  The  case  states 
that  the  commissioners  of  the  barrack  board  demised  to 
him  this  canteen,  at  a  rent  of  15/.  for  the  canteen,  and 
also  the  farther  sum  of  510/.  for  the  privilege  of  using 
it  as  a  canteqp,  and  selling  in  it  provisions  and  liquors 
and  other  articles  usually  sold  by  sutlers.    And  4fae 

I  question 
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question  for  our  opinion  is  whether  he  ought  to  be         18x5. 

rated  in  respect  of  1 1/.  gs.  the  reduced  proportion  of 

the  sum  of  15/.  or  in  req)ect  of  393/.  155.  the  same  re*      _  ^^^st 

duced  proportion  of  the  aggregate  sum  of  525/.  which 

is  compounded  of  the  two  sums  of  15/.  and  510/.  re- 

sexTcd  by  the  lease.     Now  in  this  case  I  cannot  but 

consider,  notwithstanding  the  division  of  the  rent  into 

two  parcels,  that  this  canteen  stands  precisely  on  the 

same  footing  as  a  public  house ;  that  is,  it  acquires  a 

value  from  its  situation  and  from  its  being  fitted  up  in 

a  manner  calculated  to  answer  the  purpose  of  a  public 

house.     It  is  /jiiite  immaterial  whether  the  rent  which 

IS  paid  for  it  is  divided  into  separate  parts,  so  much 

for  the  house,  and  so  much  for  the  privilege  that  it 

enjoys,  if  it  be  a  rent  for  one  entire  canteen.    And  the 

party  is  not  rated  in  respect  of  the  profits  of  his  trade 

but  only  of  the  rent  which  he  pays ;  and  this,  at  the 

reduced  ratio  according  to  which  the  other  property  iu 

the  parish  is  rated. 

Dampier  J.  Although  the  rent  is  divided  In  one 
part  of  the  lease,  I  find  in  another  part  tha^  the  whole 
f  s  carefully  included  under  the  power  of  distress* 

Per  Curiam^  Rate  confirmed, 
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1815. 


Saiurdsy,  Xhc  KiNG  agatust  Thc  Guardians  of  the  Poor 

June  10th.  ° 

of  St.  Nicholas,  Rochester. 

d^wnoiTiic  to     TJ^^ON  a  rule  nisi  obtained  in  the  last  term  to  restore 
testore  the  clerk  one  Pratt  to  the  office  of  clerk  and  treasurer  of  the 

mnd  treasurer  of 

the  guardians     guardians  of  the  poor  of  Saint  Nicholas^  the  case,  a9 
St.  Nicholas^        Stated  on  the  affidavit  of  Pratt^  was  this  2 

By  Stat  49  Q.  3.  c,  40.  (local  and  personal)  for  the 
better  assessing  and  collecting  the  poor  and  other 
rates  in  the  parish  of  Saint  Nicholas^  Ilochester^  the 
churchwardens  and  overseers  of  the  parish  with  thirteen 
persons  are  appointed  guardians,  out  of  which  six  are 
to  go  out  of  office  every  Easter^  and  others  are  to  be 
chosen  in  their  place,  and  in  the  place  of  such  as  should 
die  or  remove  out  of  the  parish.  In  this  body  are 
vested  the  rights  and  powers  of  churchwardens  and 
overseers  with  power  to  seven  of  them  or  more  to 
nominate  a  treasurer  and  clerk  to  the  said  guardians, 
such  treasurer  and  clerk  to  be  resident  in  and  rated  to 
tlie  poor  of  the  parish*  And  the  guardians  are  to  take 
security  for  the  faithful  performance  of  his  office,  and 
to  allow  him  such  salary  as  the  seven  or  more  should 
think  fit.  The  guardians  are  to  make  rates,  to  be 
Ireceived  by  the  collector,  and  paid  over  to  the  treasurer 
or  such  person  as  th^  should  i^point,  and  the^treasurer 
is  to  pay  such  sums  as  he  shall  receive  to  such  persons 
and  in  such  manner  as  the  guardians  shall  direct.  And 
the  guardians  are  to  be  sued  in  the  name  of  their 
treasurer.  Immediately  after  the  passing  of  this  act  in 
1 809}  Pratt  was  appointed  clerk»  and^  in  1 8 10,  treasurer, 

I  a  vdtbout 


loarditBt 
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without  limitBtion  as  to  the  duration  of  either  office,  and        1815. 
he  continued  to  act  as  snch  until liarch  i8x c«  when,  in        . 
consequence  of  some  disagreement  between  him  and        tigmmst 
the  guardians,  it  was  resolyed  by  the  guardians  that  the  of 

offices  of  treasurer  md  clerk  were  incompatible  in  ^Ro^JitsTtft!' 
the  same  person,  and  another  perscm  was  appointed 
treasurer,  and  it  was  also  resolved  that  it  was  proper 
to  desttt  for  the  present  from  the  appointment  of  any 
farther  officers,  and  notice  was  given  to  Pratt^  signed 
1^  eight  guardians,  to  render  his  account,  and  pay  over 
the  balance  to  the  new  treasurer,  and  deliver  up  all  his 
books,  &c.  to  the  guardians. 

And  now  the  question  was,  if  tliis  were  an  office  for 
which  a  mandamus  lies. 

Marryat  and  Holroydj  who  shewed  cause^  contended 
that  it  was  not ;  for  the  body  which  nominates  to  it  is 
not  a  corporate  body,  but  is  merely  added  to,  and  is  as 
fluctuating  as  the  parish  officers  themselves.  And  what 
more  is  their  clerk  than  a  vestry  clerk,  for  whom  a 
mandamus  lies  not  (a) ;  or  their  treasurer  than  a  com- 
mon banker,  out  of  whose  hands  the  fiinds  may  be 
withdrawn  ad  Hbitum?  He  has  no  freehold,  neither  is 
entitled  to  any  fees,  but  only  to  an  allowance  at  the  op- 
tion of  the  guardians,  which  may  be  either  a  penny  or  a 
pound.  And  if  a  mandamus  lies  for  this  office^  by  the 
same  rule  it  would  lie  for  the  toU-keeper  of  every  turn- 
pike gate  appointed  by  the  trustees. 

Moore  contra,  argued  that  a  mandamus  lies  in  this 
case^  for  the  statute  denominates  this  person  an  officer, 

(tf)  Ittx  T.  dmrckwariins  rf  Cnjim^  5  T.  R.  713. 

and 
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1 8 15.        and  the  thing  an  office,  and  it  is  required  of  him  to 
.  give  security,  and  his  appointment  is  without  limitation 

The  Kino 

dgiuMi        as  to  time,  so  that  he  is  not  removeable  quamdiu  se  bene 

The  Guardians  .       . 

of  gessenti  in  the  same  manner  as  if  a  corporation  are  to 

^RocastTta''    choose  a  town  derk  generally,  it  shall  be  for  his  li£e^  {a) 

• 

But  per  Curiam,  (b)  If  this  were  a  corporate  office^ 
and  the  appointment  were  general,  it  would  be  different; 
but  this  person  is  only  a  servant  to  a  fugitive  body* 
And  the  Court  will  look  to  the  nature  of  the  appoint- 
ment, which  in  this  case  it  would  he  inconvenient  to 
consider  as  a  permanent  one,  for  his  sureties  may  die, 
und  he  may  be  in  tottering  circumstances. 

Rule  dischai^ged^ 

(a)  DlghtOH^s  Clie>  I  Kof/.  82. 

{b)  l^ord  Silenhnufb  C.J.  left  the  Conrt  dvirbg;  the  argumcQt^ 
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1815. 


The  King  against  The  Justices  of  the  West  ^-^^, 

Riding  of  York. 

AN  order  of  removal  from  a  township  in  the  West  Where  an  order 

Riding  to  the  parish  of  Saint  lA^e  in  Middlesex^  from  1  towo- 

was  dated  on  the  3d  of  January  and  executed  on  the  toT  parbh  in 

1 2th,  and  the  JSpipAflrny  sessions  for  the  West  Riding  ^l^'^J^^t 

were  holden  on  tlie  i8th.     The  parish  of  Saint  Luke  ^^^^^ofjemary^ 

*^  and  the  Tork- 

did  not  appeal  to  those  sessions,  but  OiSered  to  appeal   <^  Spifhary 
at  the  Easter  sessions  in  April,  when  the  justices  refused  holden  on  the 

^  .       ^1  1  x8th,  and  the 

to  receive  the  appeal.  parish  did  not 

A  rule  nisi  was  obtained  for  a  mandamus  to  the    yp*»* ""ntilthc 

'faster  sesiions, 

justices  to  receive  the  appeal,  on  the  irround  that  the   ^.^^^  ****  J"*- 

•^  rx-       '  o  j,^j  rcfoied  to 

order  was  executed  too  near  the  time  of  the  Epiphany  receire  the  ap. 

sessions  to  make  it  practicable  to  appeal  to  them,  con-  would  notgrant 

sidering  the  distance  of  the  parish  of  Saint  Luke  from  thc*jaitiKs*to** 

the  place  where  those  sessions  were  holden.  poJTt  a**  **^- 

ing  that  the 
appellants  were 

E.  Alderson,  who  shewed  cause,  contended  that  there  not  ready 
was  time  for  the  parish  to  have  entered  and  respited  try  their  apptaf 
their  appeal  at  the  Epiphany  sessions,  which  was  all  that  ieuions»  buT 
could  be  required  of  them,  and  he  cited  Rex  v.  Justices   and'^iSpitc!' 
of  Hertfordshire,  (a)     But  granting  that  they  were  not 
bound  so  to  do,  yet  they  ought  to  have  come  prepared 
at  the  next  sessions  not  only  to  enter,  but  to  try  the 
appeal,  and  ought  to  have  given  notice  to  that  e0ect 
to  the  respondents,  whereas  they  gave  no  notice,  and 
were  not  in  a  condition  to  be  heard,  but  only  to.  enter 
^nd  respite  their  appeal  at  the  Easter  sessions. 

Guiitey 
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iSij.  Gumey  contra,  said,  that  the  ground  on  which  the 

"        justices  refused  to  receive  the  appeal,  was  that  it  was 

The  King  _   .  -  i.    •  i  •       •        i 

against  out  of  tune,  and  not  on  account  of  the  objection  last 
the  w^^R^of^    stated ;  and  he  farther  insbted  that  the  appellants  were 

York.  entitled  to  ask  to  enter  and  respite  their  appeal,  for  if  an 
appeal  to  the  next  practicable  sessions  is  an  appeal  to 
the  next  sessions,  it  is  so  with  all  its  consequences,  one 
of  which  is  that  the  appellant  has  a  right  to  have  it  ad- 
journed to  the  following  sessions,  if  it  appear  that  notice 
has  not  been  given. 

Le  Blanc  J.  {a)  We  do  not  think  that  the  parish 
were  entitled  strictly  to  pass  over  the  first  sessions ;  but 
if  they  had  done  at  the  second  as  much  as  they  ought  to 
have  done,  the  Court  would  have  relieved  them.  The 
parish  might  possibly  have  gone  in  the  first  instance  to 
the  EpipAam^  sessions,  but  they  have  not  done  this^ 
and  have  also  not  placed  themselves  in  a  situation  to  be 
heard  at  the  second  sessions ;  the  Court  therefore  do 
not  see  a  siufficient  ground  for  granting  the  mandamus. 

Per  Curiam^  Rule  di«chajf;ed. 

(tf)  Lord  £llenboroiijh  C.  J.  h«d  left  the  co«rt. 
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181S. 


Hunt  against  Pasman.  ff^edmuLi^, 

Jtme  C4th. 

JUDGMENT  against  the  defendant  and  two  others  The  Court  rt- 

upon  a  joint  warrant  of  attorney,  by  the  three;  and  pUjnUffto'*'^ 

fi,  fifiu  against  the  defendant  oidy,  reciting  a  judgment  tJhtre  thf  *dc^ 

aininst  him  alone;  under  which  his  goods  were  taken  Pendant  had be- 

"  "  come  bankrupt 

and  sold,  but  before  the  sale^  he  became  bankrupt  before  sale  of 

the  goods  taken 
nnder  it. 

Curuoood  now  moved  to  amend  the  iS.  fa«,  by  making 
it  conformable  to  the  judgment. 

Lttaoes  opposed  the  rule,  in '  the  first  instance^  and 
said  at  the  same  time^  that  he  was  instructed  to  move 
to  set  the  writ  aside  for  irregularity.  He  said  that  as 
a  bankruptcy  had  intervened,  the  Court  would  not  now 
permit  the  amendment^  and  that  by  setting  aside  the 
writ,  the  j>roperty  would  vest  where  it  ought,  in  the 
assignees;  and  he  dted  Paris  v.  Wilkinson,  (a)  ** 

»  • 

Curwood  answered,  that  in  the  case  cited,  the  Court 
were  inclined  to  allow  the  amendment,  Jbut  that  it 
would  not  answer  the  plaintiff's  purpose* 

Lord  Ellenborough  C.  J.  The  Court  would  not 
give  the  plaintiff  leave  in  that  case  ftb  amend  to  the 
prejudice  of  the  rights  of  third  persons;  and  I  am 
not  aware  of  any  case  in  which  they  have  so  done.  We 
are  very  unwilling  at  all  times  to  interfere  with  the 
rights  of  parties  which  have-  accrued  by  bankruptcy. 
In  this  case  not  only  the  recital  but  the  mandatory  part 

(tf)  8  r.  R,  isi, 

of 
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1815. 


Hunt 

against 

Pasman. 


of  the  writ  must  be  amended.  Had  the  application 
been  made  earlier  we  might  have  been  inclined  to  listen 
to  it,  but  without  some  authority  to  warrant  it,  I  think 
it  would  be  going  too  far  in  this  stage  of  the  caso^  to 
allow  the  amendment* 


Dampisb  J*  The  plaintiff's  own  mistake  makes  it 
necessary  for  him  to  come  to  the  favor  of  the  Court, 
which  might  have  been  extended  to  him,  if  the  rights 
of  third  persons  had  not  intervened. 


Per  Curiam^ 


Rule  refused^ 


tVeinesis'i, 
June  I4tn. 


Affidavit  of 
debt,  •*  that 
defendant  is 
indebtCii  to 
plaintiff*  in 
6000/.  upon  a 
bond,  bearing 
date,  &c.'and 
made  and  en- 
tered into  by 
defendant 
to  plain  tiff 
in  the  penal 
sum  of  25,000/.** 
without  shew- 
ing the  condi- 
tion of  the 
bond,  is  insuf- 
ficient; and  the 
Court  discharg- 
ed defendant  en 
csmmoB  bail. 


BosAMQU£T  and  Others,  surviving  Partners,  kc^ 

against  Fillis. 

HTHE  defendant  was  held  to  bail  upon  an  affidavit  of 
debt,  which  stated  <*  that  the  defendant  is  indebted 
to  the  plaintifi  in  the  sum  of  6000/.  upon  or  by  virtue 
of  a  certain  bond  or  writing  obligatory,  bearing  date  oii 
or  about  the  19th  of  June  181 2,  and  made  and  entered 
into  by  the  Befendant  and  his  then  partners,  TV.  C»  and 
M.  T.  jointly  and  severally  to  the  plainti£^  and  their' 
late  partner,  in  the  penal  sum  of  25,000//'  And  upon 
a  rule  nisi  for  discharging  the  defendant  on  common 
bail, 

Puller  and  BoUand  shewed  cause  and  admitted,  ac<> 
cording  to  Hatfield  v.  Linguard  (a),  that  a  party  can^ 
not  be  held  to  bail  for  a  penalty ;  but  here  they  said  th^ 
defendant  is  not  held  to  bail  for  the  penalty,  but  for  a 


(«)  6  r.  Aai7. 


much 
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much  less  stun,  which  may  well  be  taken  to  be  the  sum 
secured,  or  at  all  events  it  is  distinct  from  the  penalty. 

Lord  £iXENBOROUOH  C.  J.  referred  to  Wildey  v. 
T^omian  (a),  and  said,  that  here  it  did  not  appear  what 
was  the  condition  of  the  bond,  though  the  affidavit  by 
using  the  term  penal  sum,  imported  that  it  was  upon  a 
condition  of  some  sort :  non  constat,  it  may  not  be 
conditioned  for  the  performance  of  covenants,  and  the 
Court  are  not  to  dr^w  any  conclusion,  but  the  plaintills 
ought  at  their  peril  to  shew  it. 


18x5. 

BoSANf^UET 
Fll.1.18. 


Le  Bla«[c  J*  Consistently  with  this  affidavit,  it  may 
be  a  bond  for  securing  the  performance  of  covenants 
and  agreements,  upon  which  the  plainti£&  cannot  hold 
the  defendant  to  bail  without  stating  breaches,  and  how 
much  they  are  damnified. 

Per  Curiamj  Rule  absolute. 

Giffbrd  was  in  support  of  the  nfle. 

{a)  t,  Eait,  409. 


Basrett  against  Barnard  and  Another. 


IVtdneiiayy 
June  I4lh. 


UPON  a  rule  nisi  for  leave  to  take  out  execution  Leave  refasca 
n  '        f  to  take  out  eic- 

notwithstandmg  the  allowance  of  a  writ  of  error,  cotion  notiwith- 
upon  the  ground  that  the  writ  of  error  was  for  delay,  of  erro^  where 
one  affidavit  in  support  of  the  rule  stated  that  Jones  p^^J.  ^^^  ^^^ 

the  declaration 
cfthedffendanc 
that  he  #oiiU  <ue  oot  a  wHt  of  error  and  delay  plaintiff*,  was  made  before  any  action 
pending.    An  affidavit  to  ground  a  rule  for  leave  to  take  out  execution  notwithstanding 
a  writ  of  error  may  be  sworn  bcfoie  judgoBcnt  signed. 

(one 


Barnaiiu. 
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1 8 15.        (one  of  the  defendants)  conversed  with  the  deponent 
"'"'~        on  the  subject  of  the  plaintiff's  demand,  and  admitted 

Baskktt         .         ,  .  1  , 

against  it  to  DC  a  just  and  true  debt,  and  desired  him  to  get  it 
compromised,  and  declared  that  if  the  plaintiff  did  not 
consent  to  get  it  compromised,  he  would  sue  out  a  writ 
of  error  and  delay  him  for  iz  months,  or  put  him  to  as 
much  expence  as  possible;  but  the  affidavit  did  not 
give  any  date  to  this  conversation.  <  Another  affidavit 
stated  several  conversations  before  and  after  interlocu-* 
tory  judgment,  and  that  Janes  offered  a  cognovit  for 
the  debt  payable  by  instalments,  and  said  that  if  the 
cognovit  was  not  accepted  he  would  bring  a  writ  of 
error;  but  this  part  of  the  affidavit  as  to  theofier  of  the 
cognovit,  and  the  saying  he  would  bring  a  writ  of 
error^  was  denied  by  the  affidavit  contra,  though  it  was 
admitted  by  it  that  there  had  been  several  interviews  in 
which  Janes  had  endeavoured  to  compromise.  But  na 
answer  was  given  to  the  first  affidavit. 

Marryat  who  shewed  cause  opposed  the  reading  of 
the  first  affidavit  because  it  was  made  too  soon,  being 
sworn  before  judgment  signed. 

But  per  Curiam^  the  party  may  be  indicted  for 
peijury  upon  it :  and  per  Bayley  «7.  an  affidavit  to  sup* 
port  a  plea  in  abatement  may  be  made  before  declar- 
ation, (a) 

Marryalj  then  objected  that  this  affidavit  gave  no . 
time  to  the  conversation,  which  was  material. 

Casberd  contra^  answered  that  it  was  enough  that 
the  affidavit  shewed  the  conversation  to  rebte  to  the 

(tf)  Lang  J,  Combat  4  £asf,  348. 

demand; 
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d^nand;  imd  he  referred  to  the  rule  laid  down  in  /£no- 
Un$  v.  Snuggs  (a) ;  and  relied  also  upon  the  admission 
on  the  other  side  that  the  defendant  had  endeavoured 
to  compromise. 

Lord  Ellenborouoh  C.  J.  The  first  affidavit  it  is 
true  alludes  to  the  plaintiff's  demand,  and  states  how 
the  defendant  declared  that  he  would  elude  it,  but  for 
any  thing  we  know  the  record  might  not  at  that  time 
have  any  existence.  The  rule  in  Hawkins  v.  Snuggs 
must  be  understood  with  reference  to  where  there  is  an 
existing  record,  but  not  to  every  declaration  of  the 
party  where  no  action  is  pending.  In  this  case  then 
we  are  desired  to  go  one  stesp  farther  than  in  Hawkins  v. 
Snuggs,  which  went  one  step  farther  than  the  former 
cases.  But  how  are  we  to  say  that  this  declaration 
was  not  made  respecting  a  record  at  that  time  in 
nubibus  ? 

Per  Curiam^  Rule  discharged^ 

(«)  ifif^^,  Tol.  ii.  479. 
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against 

BARNAKDf 


Welsh  against  Welsh  and  Another. 


nPHE  plaintiff  became  surety  for  the  defendants  m  an  a  wrety  in  an 

A  .11  ir  »ii*«i  X         annuity  deed 

annuity  deed,  and  afterwards  the  defendants  be^  who  is  com- 

came  bankrupt,  and  obtained  their  certificate,  and  the  ^nuitycredftor 

plaintiff  afler  the  allowance  of  the  certificate  was  called  ^pVey  a^nd\u ' 

upon,  and  compelled  by  the  annuity  creditor  to  pay  Jl^rttficate  Vf** 

the  principal  to 
pay  several 

soms  for  arrears  due  after  the  isiutng  of  the  commi&sion,  is  not  within  stat  49  G.3.  r.  1  sr. 

i.8.and  therefore  may  have  an  action  against  the  principal  for  such  sums  and  hold  him 

to  baiL 


Vol.  IV. 


several 
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1 8 1 5«        several  sums  for  arrears  of  the  annuity  due  after  ibsuiog" 
"■""■"        the  commission :   to  recover  which,  he  brought  thi» 

inr  ELsH 

against        action,  and  held  the  defendants  to  bail. 

Welsh. 

And  upon  a  rule  nisi  for  discharging  the  defendants 
on  common  bail,  upon  the  ground  of  their  bankruptcy 
and  certificate,  Abbott  shewed  causey  and  contended 
that  this  was  not  a  case  in  which  the  plainti£f  could 
by  Stat.  49.  G.  3.  c,  izi,  s*  8.  have  come  in  and 
proved  under  the  commission,  for  this  was  not  a  debt 
at  the  time  of  issuing  the  commission^  nor  was  he  called 
on  to  pay  it  until  afi^r  the  certificate.  And  «.  17.  only 
applies  to  the  annuity  creditor  but  not  to  enable  the 
surety  to  come  in  and  prove. 

Peake  contra^  contended  l^t  the  act  meant  to  place 
the  surety  in  the  condition  of  being  able  to  come  in 
under  the  commission,  and  have  the  value  of  the  annuity 
ascertained  by  the  commissioners,  and  he  cited  Stedman 
v.  MartinnarU*  (a) 

Lord  Ellenborouoh  C.  J.  The  surety  cannot 
compel  the  aimuity  creditor  to  come  in  and  prove, 
and  it  is  not  a  debt  quoad  the  surety,  until  he  is  in  a 
condition  to  be  damnified  by  it.  If  the  legislature 
intended  such  a  case  as  this,  they  have  not  so  said, 
nor  have  they  used  language  sufficiently  dear  to  enable 
"^     us  so  to  say, 

Le  Blanc  J.  By  s.  1 7.  the  annuity  creditor,  whether 
there  shall  or  shall  not  be  arrears  due,  may  prove  for 
the  value  of  the  annuity. 

Rule  discharged.  (6) 

(d)  X  3  Eaiti  4« 7.      {b)  Sec  per  BayUy  J.  Page  ▼.  Buiitl^  ante,  toI.  11.  j  j > 
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1815. 

Butler  against  Cohen.  urednesd^, 

June  14th. 

UPON  a  rule  nisi  obtained  in  last  Hilary  term  for  The  year  being 
•  11  .^  ..in  figures  in 

setting  aside  the  service  oi  process  as  irregular,   the  In^iish 
because  the  year  in  the  English  notice  was  in  figures   ll^^^ie'th^scr-^ 
and  not  in  words  at  length,  the  case  was  spoken  to  on  ^^cc  of  rhc^pro- 
the  last  day  of  that  term  by  Tindal  against  the  rule, 
and  Gjffbrd  in  support  of  it,  when  the  Court  adjourned 
the  case,  saying  that  it  would  be  expedient  to  confer 
with   the  Judges  of  the  Common  Pleas  in  order  to 
adopt  a  rule  for  the  future. 

And  now  upon  TindaPs  suggesting  that  the  case 
stood  for  judgment,  I^e  Blanc  J.  (a)  said,  that  the  Court 
had  mentioned  it  to  the  other  Judges,  and  that  they  all 
agreed  that  this  was  not  a  valid  objection  to  the  notice; 
the  consequence  of  which  was  that  the  rule  must  be 
discharged.  He  added  that  in  this  case  nothing  was  in 
figures  but  the  year. 

Rule  discharged.  (5) 

(a)  Lord  EUenboro^gh  C.  J.  had  left  the  Court. 

(3)  S.  P.  determiaed  in  Baylis  y.  Hall^  by  Bayley  J.  (the  only  Judge 
in  court}  on  a  former  day  in  this  term.  See  J^inero  ▼.  Hudson,  ante> 
vol.  i.  X19.  Grojan  v.  Lee,  5  Taunt,  651.  WilUamz  t.  Jay,  tbid.  6$%^ 
Myre  t,  fVaisb,6  Tauni.  333. 
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CASES 


ARGUED  AND  DETERMINED 


1815:. 


IN    THE 


Court  of  KING'S  BENCH, 


IN 


Michaelmas  Term^ 

In  the  Fifty-iixth  Year  of  the  Reign  of  Georm  IIL 


The  King,  oa  the  Prosecution  of  N.P,  Wyndham,  r««d^, 

against  Mann.  ^*  ^' 

HTHE  defendant  was  acquitted  at  the  last  Suffolk  New  trial  re- 
assizes  upon  not  guilty  to  an  indictment  for  a  nui-  diet  for  mIuZ 
sance  in  continuing  a  hut  erected  upon  the  highway.       g°Uty''tran  **' 

indictment  for 
a  Duiiancc  to  a 

And  now  Blosset  Serjt  moved  on  behalf  of  the  crown  highway. 
for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence. 

But  per  Lord  Eixsnborough  C.  J.  Unless  you  can 
point  out  some  distinction  between  the  case  of  a  nui- 
sance^ and  other  criminal  cases,  the  general  rule  is  that 
we  do  not  grant  a  new  trial  upon  an  indictment  for  a 

Vol.  !¥•  A  a  misde« 
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The  Kino 

iigainit 

Mann. 


misdemeanour,  where  a  verdict  has  passed  for  the  de- 
fendant upon  the  merits.  This  is,  to  be  sure,  in  the 
nature  of  a  remedy  for  a  ciyil  right;  yet  it  is  in  form  a 
criminal  proceeding,  and  may  subject  the  defendant  to 
be  punished  criminally.  And  his  Lordship  referred  to 
Rex  V.  ReyneU.  {a) 


Dampier  J.  In  penal  actions,  where  the  verdict  is 
for  the  defendant,  the  Court  I  believe  do  not  grant  a 
new  trial,  except  for  a  misdirection  of  the  Judge.  It 
was  formerly  doubted  in  quo  warranto  informations, 
but  this  has  since  been  considered  as  an  excepted 
case,  {b) 

Per  Curianiy  Rule  refused. 


{a)  6£astt3is* 


[b]  See  a  T.  Jf.  484.  Hex  v.  Frandi, 


Tuesday, 
Nov,  7. 

If  a  bail-bond 
be  dated  and 
made  after  the 
return  of  the 
writ,  the  de- 
fendant may 
avoid  it  on  non 
tit  factum. 


Thompson  against  Rock. 

"P^EBT  by  the  plaintiff  a^  assignee  of  a  bail-bond. 
Plea,  non  est  factum.  At  the  trial  before  Heath  J. 
at  the  last  Warwickshire  assizes,  the  subscribing  witness  to 
the  bond  proved,  upon  cross-examination,  that  it  was 
dated  and  executed  on  a  day  subsequent  to  the  return 
of  the  writ ;  whereupon  the  learned  Judge  directed  a 
nonsuit. 


And  it  was  moved  by  Clarke  for  the  plaintlfl^  that  a 
verdict  might  be  entered  for  him ;  for  granting  that  the 
sheriff  could  not  take  this  bond,  yet  the  defendant  can- 
not avoid  it  by  pleading  nan  est/actum^  and  giving  ^bh 

in  evidence,  but  h^  ought  to  have  pleaded  the  special 

matter. 


Rock. 
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matter.     And  he  cited  Whelpdal^s  case  (a);  ^<  As  if  a         18 15. 
bond  be  made  to  a  sheriff  airainst  the  stat  23  //.  6.        ■"" 

^  *^  ,  Thompson 

c.  10.,  or  against  the  stat.   13  Eliz^  c,  8.  of  usury,  in         agdnst 
these  and  other  like  cases  the  obligor  ought  to  plead 
the  special  matter,  with  conclusion  of  judgment,  if  ac- 
tion; and  not  to  plead  nan  eU  factum!* 

Lord  £ll£Nborough  C.  J.  If  the  defendant  might 
have  pleaded  a  special  non  e$t  factum^  he  may  accord- 
ing to  the  modern  practice  plead  it  generally.  And 
certainly  the  sheriff  had  no  authority  to  take  a  bond  for 
appearance  after  the  return-day  was  past,  and  the  as- 
signee of  the  sheriff  can  be  in  no  better  condition  than 
the  sheriff,  but  must  take  the  assignment  with  all  its 
consequences.  If  the  sheriff  has  assigned  an  invalid 
security,  the  plaintiff  may  resort  to  him  upon  his  re- 
qKMisihility.  Here  the  matter  would  have  been  good 
upon  .a  qpecial  non  est  factum^  and  that  being  no  longer 
necessary,  the  defendant  may  prove  it  upon  non  est 
Jhctum  generaUy. 

Bayley  J.  If  it  had  been  pleaded  to  this  bond  quod 
jpfiimo  deliberaiwn  est  on  a  day  after  the  return  of  the 
writ,  the  proper  conclusioii  would  have  been,  et  sic  non 
estjacium, 

Dampier  J.  A  special^  non  est  factum  is  now  never 
pleaded,  but  if  the  bond  when  it  was  executed  was  void 
ab  initio^  the  defendant  may  say  non  est  factum  gene- 

rally. 

Per  Curianh  Rule  refused. 

(«)  S  ^*P'  i<9'  S^  Res^Uit'ftu 

A  a  3 
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Nov.  8. 

The  lord  of  a 
manor  has  no 
right  to  enter 
on  a  copyhold 
of  inheritance 
and  cut  timber 
for  his  own  use, 
leaviog  suffi- 
cient for  botes 
and  estOTers,  if 
there  be  no 
custom  in  the 
manor. 


Whitechurch  against  Holwortht. 

^PHE  foUawing  case  was  sent  from  Chancery  for  the 
opinion  of  this  Court* 

The  defendant  is  lord  of  the  manor  of  JSlsworth  ia 
Cambridgeshire^  and  is  seised  thereof  in  fee,  the  fines  of 
which  manor  are  arbitrary*  The  plaintiff  in  1803  was 
admitted  tenant  of  three  undivided  fourth  parts  of  cer- 
tain closes  in  Ebworthf  holden  of  the  manor,  to  him 
and  his  heirs  by  copy  of  court  roll  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  and  he  has  since 
continued  in  the  occupation  therec^.  Tlie  defendant 
claims  to  be  entitled  by  law,  independently  of  any 
custom,  as  lord  of  the  manor,  to  enter  without  the  con- 
sent of  the  plaintiff  or  his  heirs  upon  the  said  doses,  and 
cut  down,  for  his  own  use  and  benefit,  the  timber  grow-^ 
ing  thereon,  leaving  a  sufiiciency  for  reascmable  botes 
and  estov^s.  There  is  no  custom  within  the  manor 
which  gives  the  timber  either  to  the  lord  or  to  the  tenant, 
or  which  in  aoy  manner  respects  the  property  or  interest 
in  the  timber,  or  the  right  of  entry  to  cut  il  down. 

The  question  was,  whether  the  defendant  has  by  law, 
independently  of  any  custom,  any  such  property  or  in- 
terest in  the  timber  growing  upon  the  doses,  to  which  the 
plaintiff  has  been  so  admitted  to  him  and  his  heirs,  as 
entitles  him,  as  lord  of  the  manor  ofElffaoorihf  without 
the  consent  of  the  plaintiff  or  his  heirs,  to  enter  upon 
the  closes  and  cut  down,  for  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  suffident  quan* 
.tity  of  the  same  for  reasonable  botes  and  estovers. 


BobittsoH 
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Robinson  for  the  plaintiff  argued  in  the  lost 'term  iSi5« 
against  the  lord's  right  both  upon  principle  and  from  '  ' 
autnontie8«  On  psmaple,  because  a  copyholder  is  at  agaimt 
least  a  tenant  at  will,  and  if  the  lord  could  enter  and  cut 
down  trees,  it  would  be  a  determination  of  the  wilL 
For  <*  there  is,"  Says  Lord  Chke^  <<  an  express  ouster  and 
an  implied  ouster;  implied^  as  if  the  lessor  without  the 
consent  of  the  lessee  enter  into  the  land  and  cut  down  a 
tree,  this  is  a  determination  of  the  will,  for  that  it  should 
be  otherwise  a  wrong  in  him,  unless  the  trees  were  ex- 
cepted, and  then  it  is  no  determination  of  the  willj  for 
then  the  act  is  lawful  although  the  will  doth  con- 
tinue {ay*  Therefore  wherever  the  lord  is  not  at  liberty 
to  determine  the  will,  or  the  trees  are  not  reserved  to  him, 
he  cannot  enter  upon  his  copyholder,  to  cut  them  down. 
Next,  as  to  the  authorities,  Bourne  v.  Taylor  (6), 
which  is  the  latest,  decides  that  the  lord  cannot  with- 
out a  custom  enter  upon  the  copyhold  to  dig  for  mines ; 
and  upon  reason  equally  good,  he  cannot  enter  to  cut 
down  trees;  for  both  these  are  alike  acts  of  ownership 
inconsistent  with  the  continuance  of  the  estate  at  will. 
And  so  it  appears  they  have  been  judicially  considered ; 
for,  says  Lord  EkUm^  <<  I  have  looked  into  Bourne  v. 
TaytoTf  from  which  I  collect  that  the  lord  of  a  manor 
may  be  in  the  same  situation  with  respect  to  mines,  as 
with  respect  to  trees;  that  is,  the  property  may  be  in 
him^  but  it  does  not  follow  that  he  can  enter  and  take  it 
without  consent  {c)"  It  may  be  said,  indeed,  that  in 
Heydon  v.  Smith  (d)  Lord  Coke  held,  <<  that  without 
custom  the  lord  may  take  the  trees,  if  he  leave  sufficient 

(0  z;  Fis,  aSa.  [d)  Godh.  174* 
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1815.         to  the  copyholder  for  estovers;"  but,  beside  that  this 

"""■^         was  extrajudicial,  the  contrary  was  holden  by  Foster  J.9 

Wbitechurch 

against  for  he  Said  **  that  without  a  custom  the  lord  cannot  fdl 
the  trees  growing  upon  the  copyhold,  no  more  than 
upon  a  lease  for  years."  And  the  copyholder  in  that 
case  ultimately  had  judgment ;  and  it  appears  by  an- 
other report  of  the  same  case  (a),  that  it  was  resolved 
'^  that  the  copyholder  shall  have  a  general  action  of 
trespass  against  the  lord  quare  claus.  Jreg,  et  arborem 
suatn  succidit ;  for  the  custom  hath  lixed  it  to  his  estate 
against  the  lord."  And  the  case  at  bar  differs  from  Ashmead 
\\  Ranger  {b\  which  was  determined  in  Dom»Proc»  against 
the  opinion  of  all  the  Judges  in  favour  of  the  lord's  right; 
for  there  the  copyholder  was  only  for  life;  which  dis- 
tinction between  a  mere  copyholder  for  life,  and  where 
he  hath  the  inheritance,  or  may  nominate  his  successor, 
has  been  recognized  in  other  cases  (c).  And  as  to 
Nofihei/s  argument  in  Ashmead  v*  Ranger^  that  the  te- 
nant could  not  cut  the  trees,  and  if  the  lord  could  not, 
they  must  rot  on  the  land,  for  then  nobody  could ;  take 
it  the  other  way  that  the  lord  cannot  cut,  and  the  argu- 
ment will  sei've  equally  well  for  the  tenant's  right  to  cut; 
and  it  is  not  unworthy  of  remark  that  this  argument  was 
at  first  used  for  the  tenant,  as  appears  by  the  Seigneur 
de  Rutland^s  case  (d) ;  for  there  the  Court  argued,  that 
"  if  the  parson  might  not  dig  for  and  open  mines  in  his 
glebe,  not  any  of  all  the  mines  in  the  whole  glebe  of 
England  could  ever  be  opened ;"  and  they  added,  "  Ei 

(a)  13  Rep*  67.,  5/*  Resolution » 

{h)  1 1  Mod  18.     JZ  Mod,  3>8.     2  Sail  638. 

(c)  Powei  r,  Pe^cockf  Cro.y.2(f,  Jtockey  y,  Hugghst  Cro-  Car.  a 2a 
Ro-wles  Y.  Mason,  BmniL  132.  Cilb,  Tea,  337.  a  T.J?.  748.  per  Lord 
JCenyon, 

(W)  1  Sid.  154. 

mesme 
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mesme  ley  semble  del  copyhMer  de  inheritance.''    And         18 15. 

it  appears   that  Northe^%  argument  in    AsAmead   y.        

Banger  had  been  used  by  him  before,  and  answered  by  .  axninst 
Holt  C.  J.,who  denied  the  lord's  right,  saying  "  that  the 
copyholder  has  the  same  interest  in  the  trees  that  he  has 
in  the  land,  and  that  he  had  always  taken  it  so  {a)" 
So  Fin.  Abr.  (i),  "  In  case  of  copyholders  of  inheritance 
it  was  lately  adjudged  in  Dom.  Proc.  that  neither  the 
copyholder  without  the  lord,  nor  the  lord  without  the 
copyholder,  without  a  custom,  could  cut  down  trees  on 
the  copyhold.  And  so  reversed  a  judgment  B*  JR."  It 
seems  also  by  «tat  9  G.  i.  c.  29.  that  the  legislature 
considered  tlie  timber  as  part  of  the  issues  and  profits 
of  the  copyholders'  estates ;  for  by  5.  2.  they  except  out 
of  the  rentSf  issues^  andprqfits  thereof^  which  the  lord  in 
certain  cases  is  empowered  to  enter  and  receive  till 
lie  is  satisfied  his  fine,  the  liberty  to  sell  any  timber 
thereon. 

Holrqyd,  contra^  admitted  that  without  a  custom  the 
]ord  may  not  enter  to  dig  for  mines  ;  but  as  to  trees  he 
said  it  was  otherwise,  for  here  the  law  adopting  the 
argument  ab  inconvenienti  gives  them  to  the  lord.  For 
trees  are  in  their  nature  not  like  mines,  because  they 
are  perishable,  and  become  of  no  value  if  suffered  to 
stand  beyond  a  certain  time ;  but  mines  do  not  decay, 
nor  are  they  deteriorated,  by  remaining  unopened. 
There  is  no  certain  time  when  it  can  be  said  of  them 
that  if  they  are  not  worked  they  will  rot ;  but  timber 
will  be  gone  for  ever,  and  lost  to  the  community,  if  it 
be  not  cut  down  within  a  time  certain.     Also  the  lord 

(d)  Earl^f  Keta  t.  H^alttrst  i%  Mod,  31 7. 
{h)  Cofyhold,  R.  e.  a.  j.  ig. 

A  a  4  may 
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1 8 15*        may  not  dig  for  mines,  because  of  the  great  detriment 

W^iTxcHURca  ^  ^^  copyholder's  estate,  but  the  cutting  a  tree  is  not 
ngainit        a  Continuing  injury.     From  aU  which  considerations 

HOLWORTBT.       .      .  ,1.1  ,  .  V 

It  IS  consonant  both  with  reason  and  convenience  that 
the  law  should  make  a  difierence  between  mines  and 
trees ;  and  the  true  distinction  seems  to  be,  that  with- 
out a  custom,  the  lord  may  not  dig  for  mines  upon  the 
copyhold  lands  (a),  but  he  may  cut  down  timber  trees 
growing  upon  the  lands,  provided  he  leave  sufficient 
for  house-bote,  &c.  (6),  for  otherwise  the  timber  might 
stand  and  rot,  and  nobody  be  the  better  fer  it;  but  by 
custom  he  may  be  restrained  from  cutting  down  the 
trees,  as  if  the  copyholdier  be  entitled  by  custom  to  cut 
them  down.     And  it  appears  by  Heydon  v.  Smith  (c), 
that  Foster],  did  not  materially  differ  from  Lord  Coke 
in  his  opinion  that  by  general  custom  of  copyhold,  or 
as  Lord  Coke  puts  it,  without  any  custom,  the  lord 
may  take  the  trees,  if  he  leave  sufficient.  Sec ;  for  Foster 
agreed  that  in  that  case,  by  implication  of  custom,  the 
lord  might  take  them ;  and  yet  there  was  no  custom  in 
that  case  but  that  the  copyholder  should  have  sufficient 
for  reparations,  which  every  copyholder  has  de  communi 
jure^  so  that  the  laying  the  custom  was  only  by  way  of 
caution;  and  the  reason  why  the  case  wa&  adjudged 
for  the  tenant  was  because  the  lord  did  not  leave  suffi- 
cient    Norihet/%  argument,  in  Earl  ofKent  v.  Walters^ 
was  also  upon  the  general  custom;  and  so  was  the  de- 
cision in  Ashmead  v.  Ranger;  and  though  Lord  HcU 
expressed  his  opinion  that  ^^  a  copyholder  holds  the 
trees  by  copy  as  well  as  the  land,  and  therefore  the 

(c)  Bourne  v.  Toy  lor ^  lO  Mast^  189. 

{h)  13  Rep,  67 .    z  LtOK*  %J%'  pL  ^6$*    Gilh  Ten,  %S9»  3V* 

(0  Godb.  174. 

lord 
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lord  could  not  cut  the  trees  growing  upon  the  copy- 
hold {a)f"  yet  he  said  he  would  not  give  an  absolute 
q>inion  as  to  that  point;  and  the  case  was  finally  de-  't^aiast^^^ 
termined  with  the  lord  because  oF  the  inconvenience  "**''^°*'^"^- 
that  would  ensue  if  the  lord  might  not  cut  the  trees  (d). 
Nor  was  this  a  new  principle  at  that  time,  for  the  same 
was  held  in  Ajp^  v.  BMingham  (c),  and  was  recog- 
nized by  the  Court  in  Stebbing  v.  Gosnal  {d),  and  is 
also  proved  by  the  exceptions  which  by  special  custom 
have  been  aUowed  against  the  lord's  right,  as  in  Sxoaine 
V,  Becket  (e),  Crogate  v.  Morris  {f)y  Baales  viMaaon  (g). 
And  as  to  the  argument  drawn  from  general  principle 
against  the  lord's  right,  because  the  cutting  down  trees 
is  a  determination  of  the  will,  which  it  is  not  at  the  op- 
tion of  the  lord  to  determine  it  is  to  be  recollected  that 
copj^ld  in  its  original  was  nothing  better  than  a  mere 
estate  at  will,  which  the  lord  might  determine  at  any 
time;  and  though  that  will  is  now  qualified  and  re- 
strained by  custom,  yet  where  custom  is  not  against  it, 
and  where  convenience  requires  that  the  lord  should 
still  have  this  right,  there  is  no  incongruiiy  in  its  re- 
maining in  the  lord  as  he  originally  had  it,  with  this 
difiSsrence  that  the  exercise  of  it  shall  no  longer  amount 
to  a  determination  of  the  will. 

Ctar.  adv.  vuU. 

The  following  certificate  was  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  we  are  of  opinion  that  the 
defendant  has  not  by  law,  and  independently  of  any 

(tf)  X  Ld.  Rtj,  S5^  (i)  Salk  63S.  (c)  JFtnch.  R»  199. 

(d)  Cro.El.6%9,  {e)JBrffwn,  aji.        {f)/b$d;  i$7. 


(j)  %  Br9v/nh  aoo. 


custom, 


I" 
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agdinst 
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custom,  any  such  property  or  interest  in  the  timber 
growing  upon  the  closes  mentioned  in  the  case  to 
which  the  plaintiff  has  been  admitted  to  him  and  his 
heirs,  as  entitles  him  as  lord  of  the  manor  of  Elswartif 
without  the  consent  of  the  plaintiff,  to  enter  upon  the 
said  closes,  and  cut  down,  to  his  own  use  and  benefit, 
the  timber  growing  thereon,  leaving  a  sufficient  quantity 
of  the  same  for  reasonable  botes  and  estovers. 

ElLENBO  ROUGH. 

S.  Le  Blanc. 
J.  Baylet. 
Nov.  8th  1815.  H.  Dampier. 


Thursday, 
Nov,  9th. 


The  statute 

43G.3.  C.I53- 
J.  13.  does  not 
authorize  the 
im()ortation  of 
cotton  "wool  into 
Great  Britain. 


Oliverson  against  Loughman. 

A  SSUMPSIT  on  a  policy  of  assurance  on  the  ship 
Huron  at  and  from  Pe7isacola  to  Liverpool.  Plea 
non  assumpsit.  At  the  trial  before  Lord  EUen-- 
borough  C.  J*  at  the  last  London  sittings,  the  case  was 
that  the  ship  was  a  Russian  ship,  and  was  navigated 
as  a  Russian,  but  belonged  to  the  assured,  and  was 
captured  on  her  voyage  from  Pensacola  to  Liverpool^ 
with  a  cargo  of  cotton  wool  on  board,  laden  at  Pen^ 
sacola.  And  it  was  objected  for  the  Defendant  that  this 
importation  was  against  the  stat.  12  Car.  2.  ciS.  (na- 
vigation act),  and  was  not  made  legal  by  stat.  43  6.3. 
c;  153. 5. 13.  which  empowers  *<  any  person  to  import  into 
any  port  or  place  in  Great  Britain  all  sorts  qfwool^  and 
to  import  into  Ireland  all  sorts  of  barilla^  S^c.  wool  and 
cotton  woolj  from  any  country  an(l  in  any  ship  navigated 
by  foreign  seamen/'  For  if  the  statute  had  said  all 
•  16  sorts 
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sorts  of  wool  only,  this  might  have  included  cotton  wool        1815. 
as  well  as  other,  by  reason  of  the  generality  of  the  ' 

words;   but  when  in  the  next  sentence  it   expressly         agt^nti 
names  cotton  ivool,  as  well  as  all  sorts  of  wool,  that  is  the    ^®''®"''*"' 
same  thing  as  if  the  statute  had  said  that  all  sorts  of 
wool  does  not  mean  cotton  wool,  for  otherwise  the 
statute  would  be  tautologous.     And  upon  this  otgection 
the  plaintiff  was  nonsuited. 

Park  moved  for  a  new  trial,  contending  jfor  a  more 
general  construction  of  the  words  all  sorts  of  wool  than 
that  ^ven  to  them  at  the  triaL 

Lord  Ellenborough  C.  J.  I  am  very  sorry  for  the 
result,  because  this  appears  to  be  a  hard  case ;  but  we 
must  abide  by  the  language  of  the  act  of  parliamenty 
which  has  marked  the  distinction  between  the  sorts  of 
wool  in  general  and  cotton  wool. 

Le  Blanc  J.  The  act's  making  the  distinctioii  in 
the  very  same  clause  affords  a  strong  argument 

Per  Curiam,  Rule  refined. 


Do£,  on  the  Demise  of  Knight,  against  Lady  rhursJ^, 

Smythjeu 

AT  the  trial  of  this  ejectment  before  Heath  J.  at  the  a  third  person 
1  ,  ,         cuinot  defend 

last  Warwickshire  assizes,  the  tenant  m  possession  a«  landlord 
did  not  appear  to  defend,  but  the  defendant  appeared  of  an  eject- 
to  defend  as  landlady.     It  was  proved  that  the  tenant  "p^'^^^^IjaJ  '* 

the  tenant  in 
pessculoti  oiAK  in  ai  lenint  to  lesior  of  platntiflT,  and  paid  rest  to  himi  under  an  agree* 
ment  that  has  eipired. 

in 


348  CASES  IN  MICHAELMAS  TERM 

1815.        lA  poieession  came  in  under  an  agreement  with  the 
-—         lessor  of  the  plaintiff  for  a  term  of  years,  which  was 

Doe  ,  ^ 

agsiusi  eiqpired,  and  paid  rent  to  him,  and  afterwards  dis-> 
^  ^  **  '  claimed.  And  the  doubt  was  if  the  defiendant,  whohad 
entered  into  the  landlord's  rule^  could  set  up  her  title 
in  defence  to  this  ejectment.  It  was  obgected  that 
inasmuch  a«  the  tenant  could  not  dispute  the  title  of 
his  lessor,  neither  could  any  other  in  the  character  of 
his  landlord  be  permitted  to  do  it.  And  the  learned 
Judge  being  of  that  opinion,  directed  a  verdict  for  the 
plaintiffl 

Vaughan  Seijt  moved  for  a  new  trial  upon  this 
point,  and  he  said  that  supposing  the  objection  to  be 
well  founded,  yet  it  came  too  late  %  for  this  should  have 
been  made  as  an  objection  to  the  defendant's  entering 
into  the  landlord's  rule,  or  upon  an  application  to  the 
Court  to  discharge  that  rule. 

Lord  E1XEN30HOU6H  C.  J.  Who  shall  be  con- 
sidered as  landlord  is  a  consequence  to  be  deduced 
from  the  acts  of  the  parties,  and  is  not  to  be  doled 
away  at  pleasure. 

Bayley  J.  The  tenant  should  have  given  up  the 
possession  to  Knight^  and  then  the  defendant,  if  she  has 
titles  might  have  maintained  her  ejectment. 

Dampier  J.  The  tenant  in  possession  paid  rent  to 
the  lessor  and  then  disclaimed.  But  he  ought  to  give 
back  the  possession  to  the  lessor,  and  after  that  the 
defendant  may  have  her  ejectment  It  has  been  ruled 
often  that  neither  the  tenant^  nor  any  one  ^1#?Tyijng  by 

him, 
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bim,  con  controvert  the  landlord's  title.     He  cannot        1815* 
put  another  person  in  possession^  but  must  deliver  up  ' 

the  premises  to  his  own  landlord.     This,  I  believe,  has         against 
been  the  rule  for  the  last  25  years,  and  I  remember     ^  ^ 
was  so  laid  down  by  Btdkr  J.  upon  the  western  circuit. 
Per  CurioMf  Rule  refused. 


Jones  against  Sir  W.  Clayton.  ^"^^y» 

^  No^,  loth. 

^  ASE  against  the  sheriff  of  Oxfordshire  for  a  false  re-   if  plaiatifT de- 
turn  of  nulla  bona  to  a  fi.  fa.  issued  against  the  goods  the  sherifT  for 
of  i?.  and  J.  Stone.     There  were  two  counts  in  the  de-   nulirbona  to  a 
daration ;  one  alleged  that  "  although  the  said  B.  and  fi,c*'^"f  je. 
J»  Stone  had  iroods  and  chattels  within  the  bailiwick  of  an<i  7«f-tAnd 

^  alicgci  that 

the  sheriff  sufficient  to  satisfy  the  debt  and  damages,  &c  **  although  x. 

yet  the  defendant,  &c.  did  not  pay  the  debt  and  goodB,&c. 

damages  aforesaid,  but  did  falsely  return  that  the  said  bautwick,  &c. 

It.  and  J.  S.  had  not,  nor  had  either  of  them,  any  y^fth"stlleV 

eoods  or  chattels  whereof  he    could    levy  the  said  ga^onbuis- 

^  ''  tajned,  though 

debt  and  damages,  or  any  part  thereof."     The  other  plaintiff  do  not 

..,,,.  «   „  ,  prova  that  ^.  ^ . 

count  made  a  similar  allegation  as  to  2c.  Stone  only.    At  baa  any  aoods ; 

the  trial  before  Wood  B.  at  the  last  Oxfordshire  assizes,  Kvcrablt  that 

there  was  a  verdict  for  the  plaintiff  for  146/.  15*.  but  oUhemhad" 

the  plaintiff  did  not  prove  that  R.  Stone  had  any  effects  5°^^*'  *^ 
whatsoever. 


•  W.  E.  Taunton  moved  for  a  new  trial,  contending  that 
for  want  of  this  proof  neither  of  the  above  allegations 
was  sustained  by  the  evidence. 

But  per  Curiam.  The  first  allegation  is  severable 
and  not  an  entire  allq;ation|  the  I^al  effect  of  it  being, 

that 
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18x5. 


ariunst 
SirW.CLAT- 

TON. 


that  R.  and  J.  Stones  both  or  either  of  themi  had 
goodfy  &c.  The  allegation  in  substance  is,  that  there 
were  goods  on  which  the  sheriff  might  have  levied  the 
debt  and  damages,  and  that  he  n^lected  to  levy,  &c. 

Rule  refused. 


Nov*  xith. 


The   King  against  The  Inhabitants  of  Har* 

RINOWORTU. 


Whereupon  HH  HE  Sesttons  for  the  county  of  Northampton  con- 

an^der^fll-  firmed  an  order  of  justices  for  the  removal  of  JV. 

pdhit!^Vo«^.  P^f  ^^  ^^  a»d  child,  from  Gretton  to  HarHngmorth, 

^^YuemcnTin  a  subject  to  the  Opinion  of  this  Court  upon  the  following 

third  parish, 
called  the  pau- 
per to  proTC 
that  he  was 
bound  appren- 
tice by  inden- 
ture to  Z).  and 
served  in  the 
third  parish, 
and  then  pro- 
duced the  in- 
denture, but 
failing  to  prove 
the  death  of 
the  subscribing 
witnes&t  so  as 
to  entitle  them 
to  proTC  his 
band-writing, 
proposed  to 
call  the  pauper 
to  prove  his 
own  execution 

other  parties  to  upon  they  tendered  Parr  as  a  witness  to  prove  his  own 
J^lA^'rAdVnw   execution  of  the  indenture^  as  well  as  that  of  his  father, 

the  Sessions  re- 
jected :  Held  that  the  Sessions  did  well,  for  the  rule  which  requires  the  subscribing 
witness  to  be  produced,  or  his  abscocc  accounted  for,  applies  as  well  to  settlement  cases 
as  others. 


The  birth-settlement  of  W.  Parr  having  been  proved 
to  be  in  Harringworth^  Harringworth^  for  the  purpose 
of  shewing  that  he  had  gained  a  subsequent  settlaooient 
in  Oakham  by  apprenticeship,  called  Parr^  who  atated 
that  in  1790  he  was  bound  apprentice  by  indenture  to 
one  Drake  of  Oakham^  and  duly  served  his  time  there 
with  Drake.  They  then  produced  an  ind^iture  purport- 
ing to  be  executed  by  Parr^  by  Parr's  father  and  DraJu^ 
and  to  be  attested  by  two  witnesses,  and  called  persons  to 
prove  the  deaths  of  those  witnesses,  but  failed  in  proving 
the  death  of  one  of  them  to  the  satLs&ction  of  the  Court, 
so  as  to  entitle  them  to  prove  his  hand-writing.   Where- 


and 
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and  his  master.    The  Sessions  were  of  opinion  that  this 
witness  could  not  be  received. 

G.  Marriott  mnd  Adams^  who  were  against  the  order 
of  sessions,  were  called  on  by  the  Cilourt,  and  argued 
for  the  admissibiiity  of  the  witness,  because,  as  they  said, 
there  is  not  the  same  reason  for  requiring  the  attesting 
witness  to  be  called,  in  cases  of  this  sort,  that  there  is  in 
other  cases.  For  the  reason  for  requiring  the  attesting 
witness  is,  that  a  party  shall  fiot  be  charged  with  any 
deed  without  having  the  benefit  of  all  the  knowledge  of 
the  subscribing  witness  relative  to  the  transaction ;  and 
therefore  before  he  is  charged  he  ought  to  have  an  oppor- 
tmiity  of  cross-examining  him  (a).  Also,  where  there  is 
a  subscribing  witness,  the  parties  thereby  agree  that  the 
proof  of  their  hand- writing  shall  be  made  through  that 
medium  {b) ;  and  this  species  of  conventionary  evidence 
shall  not  be  dispensed  with  by  the  acknowledgment  of 
the  party  that  it  is  his  deed  (c).  And  where  the  suit  is 
between  the  parties  to  the  deed,  this  is  of  itself  a  suffi- 
cient reason  against  calling  either  of  them  as  a  witness. 
But  none  of  these  reasons  will  be  found  to  apply  to  the 
prasent  case,  because  here  the  suit  is  not  between  the 
parties  to  the  deed,  but  between  third  persons,  who 
being  strangers  to  any  agreement  between  the  parties 
touching  the  manner  of  proof,  ought  not  to  be  bound 
by  it.  As  if  the  parties  to  any  deed  should  agree  that 
oAe  in  particular  of  the  subscribing  witnesses  only 
should  be  called  to  prove  the  deed,  this  might  bind  them, 

{a)  Abbot  V.  Plumbe,  i  Dougl.  il6.     Call  v.  I>unmrtgy^East,SZ* 

Qi)  Per  Grose  J.  Barnes  t.  Trompo-wikj^  'j  t.R.id'j, 

(f )  JBr€ton  ▼,  Copf,  Ptake  N.  P,  C,  30,      Manners  v.  Postan,  4  £sp- 

isr.  p.  c.  139. 

but 
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The  KtMo- 

MTStMSi 

The  Inhabi- 

tanUof 
Harrxno- 

WORTH. 


but  bow  would  it  deprive  a  tbird  persoa  of  the  right  to 
call  any  of  the  other  subscribing  witnesses?  So  heie^ 
i^  but  for  the  attesting  witnesses,  HarringworA  might 
have  called  the  pauper  to  prove  the  execution  of  the  in- 
denture^ they  shall  do  so  now,  because  the  attesting 
witnesses  ure  only  the  chosen  witnesses  of  the  parties  to 
the  deedf  and  not  of  third  parties.  Now  there  is  no 
reason  against  allowing  a  party  to  be  a  witness  to  prove 
the  execution  of  his  own  deed,  if  he  have  no  interest 
either  way,  and  be  not  a  party  to  the  suit ;  and  cessante 
ratione  cessat  Uxm  Wherefore^  inasmuch  as  the  pauper 
was  wholly  devoid  of  interest  in  this  case^  for  a  party's 
settlemoit  gives  him  no  interest,  and  inasmuch  as  this 
was  a  collateral  issue,  and  not  between  die  parties  to  the 
indenture,  and  which  did  not  seek  to  charge  either  of 
them  with  it,  this  case  may  well  admit  of  an  exception 
to  the  general  rule^  which  requires  the  subscribing  wit- 
ness to  be  produced.  And  the  convenience  of  relaxing 
the  rule  in  settlement  cases,  where  the  party  has  no  in- 
terest whatever,  is  apparent  from  considering  that  he 
is  full  as  likely  as  the  subscribing  witness,  if  not  more 
likely^  to  know  the  whole  transaction,  and  that  the 
strict  rule  will  oftentimes  produce  serious  inconvenience 
in  settlemept  cases. 


Lord  Ellenborouoh  C.  J.  There  hardly  exists  a 
general  rule^  out  of  which  does  not  grow,  or  may  be 
stated  to  grow,  some  possible  inconvenience  from  a 
strict  observance  of  it  Nevertheless,  the  convenience 
of  having  certain  fixed  rules,  which  is  far  above  any 
other  consideration,  has  induced  courts  of  justice  to 
adopt  them,  without  canvassing  every  particular  incon* 
venience  which  ingenuity  may  suggest  as  hkdy  to  be 

14  derived 
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derived  from  their  application.  The  learned  counsel 
who  last  sat  down  has  talked  of  the  serious  inconveni- 
ence that  will  ensue  in  settlement  law,  if  in  a  case  like 
the  present  the  party  to  the  deed  is  not  permitted  to  be 
called  to  prove  it*  I  know  of  none  that  is  a  greater  or 
more  serious  inconvenience  than  to  depart  from  a  clear 
established  rule  of  law,  that  a  party  who  would  prove 
the  execution  of  any  instrument  that  is  attested  must  lay 
the  ground-work  by  calling  the  subscribing  witness  to 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being 
examined.  His  testimony  indeed  is  not  conclusive,  for 
he  may  be  of  such  a  description  as  to  be  undeserving  of 
credit,  and  then  the  party  may  go  on  to  prove  him  such, 
and  may  call  other  witnesses  to  prove  the  execution. 
The  cases  have  even  gone  the  length  of  punishing  the 
subscribing  witness  criminally.  But  here  the  only  ques- 
tion is,  whether  the  parties  who  seek  to  prove  the  execu- 
tion of  this  indenture^  must  not  make  their  way  to  what 
may  be  called  secondary  proof  through  the  medium  of 
those  witnesses  who  are  the  plighted  witnesses  to  the 
transaction,  by  first  disposing  of  their  testimony.  If 
there  ever  was  a  case  in  which  the  rule  might  reason- 
ably have  been  relaxed,  it  surely  was  the  case  of  Ahbot 
V.  Phmbe^  yet  in  that  case  the  Court  held  the  rule  to  be 
inexorable.  The  rule  therefore  is  universal  that  you 
must  first  call  the  subscribing  witness;  and  it  is  not  to 
be"  varied  in  each  particular  case  by  trying  whether  in 
its  application  it  may  not  be  productive  of  some  incon- 
venience^ for  then  there  would  be  no  such  thing  as  a 
general  rule.  A  lawyer  who  is  well  stored  with  these 
rules  would  be  no  better  than  any  other  man  that  is 
without  them,  if  by  force  of  mere  speculative  reasoning 
it  flight  hm  shewn  that  the  application  of  such  fmd  such 
Vol.  IV.  B  b  a  rule 
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a  rule  would  be  productive  of  such  and  such  an  bicofi^ 
xenience,  and  therefore  ought  not  to  prevaiL     But  if 
any  general  rule  is  to  prevail,  this  is  certainly  one  that 
IS  as  fixed,  formal,  and  universal,  as  any  that  can  be 
stated  in  a  court  of  justice,  and  there  is  nothing  on 
which  to  supersede  it  in  this  case  but  a  suggestion  of 
some  supposed  inconvenience.     It  does  ifot  follow,  it  is 
said,  that  because  the  subscribing  witnesses  are  the 
plighted  witnesses  to  prove  the  execution,  they  must 
needs  be  the  best  witnesses,  for  others  may  know  better 
or  more  of  the  transaction  than  they;  but  inasmuch  as 
they  are  the  plighted  witnesses,  the  knowledge  they  have 
upon  the  subject  is  essential,  and  if  it  can  be  procured 
must  be  forthcoming.    It  seems  to  me  therefore,  that 
unless  we  are  to  quit  sight  of  the  rule  for  the  purpose  of 
going  into  the  rationale^  or  convenience  and  inconveni* 
ence  of  it  in  each  particular  case,  as  the  ingenuity  of 
persons  may  suggest,  there  is  no  reason  for  doing  it  in 
the  present  case.    I  conflsss  that  I  am  against  th«  whole 
scope  of  the  argument  and  its  conclusions. 

Per  Curiam f  Order  of  Scions  confirmed. 


HaJbech  and  Dwarris  were  in  support  of  the  order  of 
SessioDs. 


Saturiayt 
iVbv.  xith. 


• 

The  King  against  South  Lynn,  All  Saints, 


An  order  of       H^HE  Sessions  upon  appeal  confirmed  an  order  of 

remoTal  made       X  ..nit  «        <•  «^.     «     v  *▼ 

by  two  jQstices,  two  justices  for  the  Dorough  01  Kzn^s  Lynn,  NoT' 

m^uion  of\he  /olky  removing  E.  Smithy  widow,  ^d  her  children,  from 

ptuper  taken  by 

one  of  them,  pursuant  to  stit.  49  G.  3.«.  za4.  f.  4.  need  not  state  the  special  circHmttaaces 

of  taking  the  ezaffiiaation,  Ace. 
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Skn  Margarets  to  Sauii  Lynth  MSainiSy  both  in  the        1815. 

6aid  boroogh,  subject  to  the  opinion  of  this  Court  upon 

a  case^  which  was  to  this  effect:  agmna 

The  order  of  removal  was  founded  upon  the  examine  all  SaintV 
ation  oTthe^pauper  taken  in  writing  before  one  of  the 
said  justices,  and  reported  to  the  other,  pursuant  to 
stat«  49  6. 3«  c.  124.  s.  4.y  the  pauper  lieing  at  the  time 
of  her  said  examination  sick  and  infirm,  and  unable  to 
Crave],  and  the  justices  suspended  the  ord&r  accordingly. 
The  order  and  examination  were  annexed  to  the  case. 
And  the  question  made  at  the  sessions  was,  whether  this 
•order  was  void,  inasmuch  as  it  omitted  to  set  out  that 
the  examination  waa^ken  before  one  justice  only,  and 
was  reported  to  the  other  justice,  so  as  to  shew  the 
particular  jurisdiction  and  authority  of  the  justices 
under  the  statute. 

Ndlan^  who  was  against  the  order  of  sessions,  waa 
called  on  by  the  Court;  and  he  took  exception  to  the 
order  of  Justices,  that  it  appeared  to  be  made  upon  the 
examination  of  the  pauper,  and  that  the  examination 
contained  hearsay  evidence;  and  this  defect,  he  said, 
being  apparent  on  the  &ce  of  the  proceedings,  the 
Court  would  now  entertain  it,  although  it  was  not  the 
point  submitted  to  them  by  the  sessions.  But  the 
Court  seemed  inclined  against  entering  upon  this  pointy 
as  it  was  not. submitted  to  them  by  the  sessions;  and 
t^pon  looking,  to  the  order  it  was  found  that  it  was  made 

« 

^<  as  well  upon  the  examination  of  £.  Smith  upon  aath  as 
cthermse;^  so  that  the  ground  of  this  objection  failed. 
Whereupon  he  argued  as  to  the  principal  point,  that  be- 
fore the  Stat  49  G.  3.  the  justices,  who  made  an  order  of 
removal,  must  have  proceeded  in  all  cases,  except  under 

B  b  2  the 
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1 8 15.        the  mutiny  act,  upon  viva  voce  evidence,  taken  before 

._.    J- ^        them  in  each  other's  presence  (a) ;  and  inasmuch  as  this 

agakst        was  a  particular  jurisdiction  given  to  the  justices  taar  a 

Sooth  Lykn 

All  Saints.'  special  purpose^  and  was  contrary  to  the  course  at 
common  law,  they  ought  by  their  order  to  have  set  finrth 
so  much,  as  would  shew  that  they  had  this  jurisdiction* 

Lord  Ellekborough  C.  J.  The  justices  have  no 
jurisdiction  at  the  common  law,  but  only  what  is  given 
to  them  by  statute ;  and  the  argument  is  as  if  this  were 
a  proceeding  contrary  to  the  common  law.  It  seems  to 
me  that  the  statute  in  question  does  not  make  it  neces- 
sary for  the  justices  to  state  the  proceedings  had  under 
it,  in  their  order. 

Le  Blanc  J.  The  statute  enacts,  that  in  case  the 
pauper  is  by  age,  or  other  infirmity,  unable  to  be 
brought  up  to  be  examined  as  to  his  settlement,  it  dudl 
be  lawful  for  one  magistrate  to  take  hb  examination, 
and  report  it  to  another,  and  for  those  magistrates^  upon 
such  report,  to  adjudge  the  settlement;  but  I  do  not 
find  that  the  statute  makes  any  alteration  in  the  fimn 
of  the  order. 

Per  Curiam^  Order  of  Sessions  confirmed. 

Courthope  was  in  support  of  the  order  of  sessions. 

(d)  Rex  V.  WykeSi  S/r.  1092.     Xfx  v.  Howorth,  2S9ii.  64a    Jifxr. 
Coin  St.  Aldwhf  Bttrr.  S,  C.  136.    See  also  later  InhMMtt  tf  Wmrtt 
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1815. 


The  King  against  The  Inhabitants  of  Ashton-  ^«ft^^. 

°  Nor,  iith. 

under-Lyne. 

'T^HE  Sessions  upon  appeal  confirmed  an  order  of  Where  panper*t 
justices  for  the  removal  of  Margaret  the  wife  of  ^^Sd^"*^ 
&  Mais  and  three  children  from  Southcoates  in  the  East  ^^^f^lt'^)'^ 

bis  family  in 

Ridinff  of  Yorkshire^  to  Ashtonrunder^Jjune  ynLanca-^  thcpamhof^., 

,  and  the  wife, 

Mre^  subject  to  the  opinion  of  this  Court  on  the  fol*  during  his  ib- 

1      .  sence,  took  a 

lowing  case :  house  at  5/.  t- 

year  in  ^.,aiid 
lived  in  it  with 

In  1803  5.  ilff&  being  settled  at -AfA/on-ttwder-Zyw^,  itot^c^k^an^"* 
and  married    to  the  pauper,    enlisted  into  the  king's  I'^^ujnclJr  *^ 
service,  and  in  1809  deserted  from  it,  leaving  his  wife  year,  and  put 

"  some  of  her 

and  children  in  Southcoates.     Afterwards  the  pauper  husband's  fur- 

.     1        1  •      «      J  »  1  nitore  in  it,  in* 

took  a  house  in  Sautncoates  at  $l»  a-year  rent,  and  re^  tending  to  re* 
sided  in   it  with   her  children  to  the   time   of   her  buVncver  did 
removal,  which  was  a  period  of  several  years.     During  „^j^"'  ^"' 
the  time  of  her  residence  in  thb  house  she  took  another  ^p^  during  the 

time  she  held 

house  firom  one  Dean,  at  five  guineas  a-year  rent,  and  both,  her  bus- 
put  some  of  her  husband's  furniture  into  it,  intending  see  her,  and  re- 
at  the  time  to  remove  from  the  house  where  she  was  wciks  rono^. 
thea  living  into  Dearif^  house,  but  she  never  did  re-  J^hcVsIT  r^°? 
move,  but  underlet  it  to  another  person.    Dean  con-  ^^^  was  made 

acquainted 

sidered  the  pauper  as  liable  for  the  rent,  and  at  the  ex*  with  herhaT. 

piration  of  the  first  quarter  called  upon  her  for  payment  i!^o  T  HeU^ 

of  it.    During  this  quarter  her  husband  came  to  see  her,  [,^^yj|j  Jj°J' 

and  remained  for  seven  weeks  of  it  concealed  in  the  acquire  a  setti** 

mcnt  by  this 

house  in  which  she  resided.     Both  that  house,  and  the  residence. 
house  taken  of  Deatiy  were  taken  without  the  privity  of 
her  husband,  bat  the  tact  of  their  having  been  taken 
was  ocMnmunicated  to  him  at  the  time  of  this  visit. 

B  b  3  Death 
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1815.        Dean  never  considered,  her  husband  as  his  tenant,  nor 
"■"^        ever  knew  of  his  being  in  existence.     The  question  was. 

The  ICiNO 

against         whether  the  pauper's  husband  acquired  a  settlement  in 
The  lohabi-     Southcoates. 

tints  of 
AsaTOR- 
vndkr.Ltmk.  .  -  t  -1  /.  . 

Scarlettj  who  was  against  the  order  of  sessions,  wfl9 
called  upon  by  the  Court,  and  argued  that  the  husband 

'  gained  a  settlement  by  residing  on  this  tenement  for 
40  days*  For  residence  is  the  thing  that  determines 
whether  anyone  came  to  settle  in  a  tenement  within  the 
meaning  of  the  statute  13  &  14  Car,  2.;  and  if  he  re- 
sides 40  days  irrcmoveably,  this  is  a  coming  to  settle^ 
without  regard  to  tlie  particular  cause  for  which  he 
came  there.     As  if  a  man  take  a  tenement,  or  employ  an 

.  agent  to  take  one  for  him,  with  the  purpose  of  secreting 
himself,  and  reside  in  it  40  days,  this  shall  gain  him  a 
settlement ;  and  it  is  the  same  whether  he  pay  rent  for 
it  or  not.     So  here^  the  wife  contracted  as  agent  of  the 
husband,  or  at  least  the  husband  became  responsible  to 
the  landlord  upon  her  contract;  in  like  manner  as  in 
Jofies  V.  ChamberSj   coram   Lord  Ellenbarough  C«  J.^ 
where  the  wife,  during  the  absence  of  the  husband 
abroad,  took  a  house  and  contracted  with  the  plaintiff 
to  furnish  it,  who  afterwards  sued  the  husband  upon 
this  contract ;  the  defence  was  the  adultery  of  the  wife, 
upon  which  the  defendant  succeeded ;  but  his  Lordship 
left  it  to  the  jury,  that  supposing  they  should  not  find 
the  adultery,  they  were  to  consider  whether  as  tUb  hua- 
band  neglected  to  pay  her  maintenance,  the  wife  did 
not  go  clothed  with  a  credit  for  which  be  was  respon- 
sible.    And  here  the  husband  adopted  the  contract, 
for  when  it  was  made  known  to  him  he  did  not  repudi* 
ate^  but  on  the  contrary  took  the  benefit  of  it  by  con- 
tinuing 
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tinuing  to  reside  there;  so  that  he  ccme  to  settle  in  tlie  1815. 

tenement  within  the  statutable  sense  of  that  expression^  — — 

that  is,  he  resided  there  irremoveably ;  for  although  he  agtunu 

vas  a  deserter,  and  came  there  with  the  object  of  con-  (,„»  of 
cealment,  yet  the  parish-officers  could  not  have  removed 
him  on  that  account* 


Asmow- 
undik>Ltni« 


Lord  Ellenborough  C.  J.  This  is  a  new  head  of 
settlement  latitandoi  but  it  appears  to  me  that  it  would 
be  a  gross  perversion  of  terms  to  say  that  this  pauper 
came  to  settle  in  a  house,  when  he  only  came  to  it  for  the 
purpose  of  concealing  himself  from  the  search  of  those 
who  had  a  right  to  his  service,  |ind  when  the  most  that 
can  be  said  of  hi^  residence  is,  that  the  wife  docs  not 
turn  him  out.  But  the  wife  was  the  ostensible  party ; 
she  it  is  that  makes  die  contract  in  her  own  name»  and 
nothing  is  ever  done  on  the  husband's  part  to  ratify  it 
in  any  way.  His  comipg  into  the  parish  therefore  was 
nothing  better  than  the  mere  intrusion  of  a  fugitive 
who  is  lurking  in  hiding-places,  and  was  not  in  any 
sense  a  coming  to  settle,  that  is,  not  a  coming  into  the 
parish  animo  residendu 

Le  Blanc  J.  What  the  statute  requires  is  a  coming 
to  settle  in  a  tenement^  the  construction  of  which  has 
been  that  a  person  who  comes  into  a  parish  to  reside  in 
a  tenement  must  have  some  kind  of  interest  in  it.  But 
in  this  case  the  husband  had  not  any  interest ;  for  he 
neither  took ,  the  tenement  himself  nor  by  his  agent ; 
but  the  wife  took  it  for  herself  in  the  absence  of  the  hus- 
band, and  without  his  privity  or  even  his  knowledge. 
Afterwards  the  husband  comes  home  to  his  wife,  not 
knowing  that  she  has  entered  into  any  contract,  and 

B  b  4  resides 


3<5o 
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1815. 


The  King 

against 
The  Inhabi- 
tants of 

ASUTON- 

umuer.Ltne. 


resides  with  her  for  a  time,  during  which  it  is  commu- 
nicated to  him  that  she  had  made  the  contract.  This 
is  the  whole  of  the  case,  and  it  does  not  appear  to  me 
to  follow  that  the  husband  must  be  considered  as  haying 
come  to  settle  in  this  tenement,  because  he  may  be  liable 
in  respect  of  his  wife's  occupation.  The  contract  of  the 
wife  was  fraudulent,  for  the  landlord  was  never  made 
acquainted  that  she  had  a  husband,  and  never  knew  or 
adopted  him  as  tenant;  he  might  have  declined  the 
contract  altogether,  or  put  an  end  to  it,  bad  he  been 
informed  that  she  was  a  married  woman.  It  seems  to 
me  that  under  these  circuknstances  there  was  nothing 
to  prevent  the  parish-officers  firom  removing  him* 


Batley  J.  I  am  entirely  of  the  same  opinion.  It 
was  never  the  intention  of  the  landlord  to  let  the  tene- 
ment to  the  husband. 


Per  Curiam^ 


Order  of  Sessions  confirmed. 


Marryat  was  in  support  of  the  order  of  sessions. 


Monday  i 
Nov.  13th. 

Defendant  dis- 
charged on 
common  baU» 
and  notice  of 
declaration  tet 
aside,  on  the 
ground  of  a  mis- 
nomer in  the 
ehriftliau  name, 
upon  applica- 
tion made  be- 
fore the  time 
for  pleading  in 
abatomcnt 
expired* 


Smith  against  Innes. 

A  RULE  nisi  was  obtained  for  discharging  the  de- 
fendant on  common  bail,  and  setting  aside  the  no- 
tice of  declaration,  on  the  ground  that  the  defendant 
was  misnamed  in  the  process,  Jbn^s  instead  otjcknf 
which  latter  name,  the  affidavit  stated,  <<  was  his  true 
name,  and  by  it  he  had  always  been  'called  and  known." 
jF.  Pollock^  who  moved  the  rul^  cited  fVilh  v.  £iorei{a) 


{a)  ft7aMl.399« 

5 


as 


Innks. 
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as  an  authority  in  point ;  and  distinguished  Binfield  v.  1815. 

Maxwell  {a)i  because  tb?re  the  application  was  made  •— ^ 

after  the  time  fjr  pleading  in  abatement  had. expired;  against 
which   was  the  ground   upon  which   the   Court  dis- 
charged the  rule. 

RickardsoH  now  shewed  cause,  and  referred  to  Salter 
V.  Shergold  (i),  and  Stevenson  v.  Dancers  {c\  where  the 
Court  refused  to  ord^r  the  bail-bond  to  be  delivered  up 
on  the  ground  of  a  misnomer.  In  like  manner  this  is 
properly  matter  for  plea  in  abatement,  for  it  is  not  sug- 
gested that  the  defendant  is  not  the  person  really  in- 
tended to  be  sued.  And  he  produced  'an  affidavit  by 
which  it  appeared  that  the  defendant  had  executed  a 
bail-bond  written  in  the  name  of  James  Innes,  and  sub- 
scribed by  him  with  the  initial  «7.  Innes ;  but  It  did  not 
appear  that  he  knew  his  name  was  written  James  in  the 
bond. 

Lord  Ellenborough  C.  J.  It  is  right  that  the  party 
should  have  this  remedy.  The  remedy  by  plea  in 
abatement  is  a  late  one,  and  insufficient.  The  defend- 
ant however  must  undertake  not  to  bring  any  action. 

Bayley  J.  The  defendant  does  not  ask  to  set  the 
proceedings  aside  with  costs, 

Per  Curiam^  RuTe  absolute. 

{a)  1$  Etist,  159.  {h)  3  r.  Je.  57t.  W  %JB>&J^.  109. 
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1815. 

rueiiaj.        Roe,  on  the  Demise  of  Thong,  against  Bedforix 

J^ov.  14th. 

DcTisetohif  T  J  PON  a  case  reserved  at  the  trial  of  this  ejectment^ 

reifiaindcr  to  at  Huntingdon,  the  facts,  as  far  as  concerns  the 

rcmtlndcf  to  P^"^^  determined  by  the  Court,  were  these : 

hU  daughter  for  fValter    ThoiWj    beinff   seised  in   fee,  on  the    13th 

life,  remainder  &»  &  »^  ^      ^ 

to  trustees,  &c.  of  Attgust  1 768,  devised  the  premises  in  question  ta 

the  heirs  of  her  his    wife    for   life,    subjcct   to    the   payment   of  an 

wanVofwch  annuity  of  loZ.  to  J.  H.  during  the  life  of  his  wife, 

overinTeSu"  ^^^  ^'^^ch  he  charged  the  premises;  and  after  the 

being  his  will  determination  of  that  estate,  to  trustees  to  preserve 

and  meaning, 

that  after  the     contingent  remainders;  ^^  and  from  and  immediately 
wife,  hit  daugh-  after  the  decease  of  my  wife^  I   devise  the  said->in€s- 
only^a^irlrtaiV*  suages,  &c.  to  my  daughter  Elizabeth,  the  wife  of  J.  Arrf- 
for  life,  and      ford,  (the  defendant)  for  life,  subject  to  tlie  payment  of* 
decease  of  his     the  said  annuity,  with  remainder  in  like  manner  to 

wife  and  daugh- 

ter  the  premises  trustees  to  presejTve  contmgent  remainders;  and  from 
and  vest  in  the  and  immediately  after  the  decease  of  my  said  daughter, 
body  of  his  ^  devise  all  and  singular  the  said  messuages,  &c.  to  the 
fo  "wanYof  wch  'l^^*™  ^^  ^^'  ^^y  lawfully  begotten ;  and  for  want  of 
issae,  should  go  g^jj  iggue.  then  I   devise  the  same  to  my  inrandsoa 

over  in  fee,  and  ^  "^    ^ 

that  his  daugh-  O.  W.  Thong  and  his  heirs  and  assigns  for  ever;  it 

liaYc  any  power  b^g  my  wiU  and  meaning  that  after  the  decease  of  my 

i^BtcntTHeld  ^^^  ^7  daughter  should  have  only  an  estate  for  life  in 

that  ihc  daugh-  ^^  g^j  premises,    and  that  after  the  decease  of  my 

aunding,  took  wife  and  daughter,  the  said  premises  should  go  to  and 

AD  estate  tail,  •      ^  . 

and  barred  the  vest  in  the  heirs  of  the  body  of  my  daughter ;  and  that 
by^sufTeriBg  1  ^^^  want  or  in  defaulf  of  such  issue  the  same  should 
recoivry.  absolutely  go  and  vest  in  O.  W.  Thong  and  his  heirs, 

and  that  my  daughter  should  not  have  any  power  to 
defeat  my  intent  and  meaning  in  this  respect''    And 

8  he 


BCPFORO. 
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he  gave  power  to  the  trustees  and  their  heirs,  and  1815. 
directed  them,  from  time  to  time  and  at  all  times  there-  — — • 
after,  to  do  all  acts  necessary  for  fiilfilling  such  his  in*  ggainst 
tent  and  meaning,  or  the  more  effectually  settling  the 
said  premises  agreeably  thereto,  and  the  prevention  of 
any  thing  being  done  to  defeat  the  samf,  &c.  The 
testator  died,  leaving  his  widow,  and  Elizabeth,  ihis 
only  child,  then  married  to  the  defendant  Afterwards 
tlte  widow  died,  and  the  defendant  and  his  wife  Eliza' 
heth  suffered  a  recovery  of  the  premises  to  such  uses  t^ 
Elizabeth  should  by  deed  or  will  appoint;  and  she,  by 
her  will^  appointed  the  premises  to  the  defendant  in 
fee,  and  died,  never  having  had  issue. 

And  the  question  was,  whether  under  this  devise  £/i- 
zabethf  the  daughter,  had  an  estate  for  life^  or  in  tail. 

Storks,  for  the  plaintiff,  argued  that  Elizabeth  was 
only  tenant  for  life,  and  consequently  was  not  entitled 
to  suffer  the  recovery.  For  the  rule,  he  said,  in  SheU 
&ys  case  {a)  has  never  been  held  so  inflexible^  that  the 
words  heirs  of  the  bo^,  which  would,  according  to  that 
rule,  be  words  of  limitation,  may  not  be  otherwise  ex- 
plained in  a  will  by  the  testator  himself  (ft).  Accord- 
ingly it  q)pears  by  Colson  v.  Cdson  (c).  King  v.  Md^ 
ling  (rf),  Backhouse  v.  WeUs  {e),  Perrin  v.  Blaie  (/), 
Bagshaw  v.  Sjpencer  (g),  that  the  rule  may  be  relaxed 
in  favour  of  the  intention,  and  the  words  heirs  (^  the 
body,  afler  an  estate  for  life  to  the  first  taker,  may  be 
construed  words  of  purchase.     And  although  Lord 

[a)   I  Rtp.  104. 

{}]  Per  Lord  Ktttjm^  GvodiUU  t.  Herrings  x  East^  %^^^ 
{c)  %  Ath%^(^  {d)  xV€nU%iu    cited  i^<rrr.x  107. 

(r)  £^.  Cm,  Abr,  184.//.  27.    10  Aibd,  181.  cited  %  Burr.  1 107. 
(/)  X  Bl,  B,  67a.    4  ^w^r.  2579.  (f)  X  Fes,  142, 

Hard" 
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1 8 15.         Hardwicke  determined  the  case  last  cited  upon  a  dis- 

~— "         tinction  betwixt  a  devise  of  a  trust  and  of  a  leiral  estate ; 
Rot  ® 

against  yet  it  appears  that  he  afterwards  abandoned  that  distinc- 
tion  (a) ;  so  that  it  is  now  agree<i  that  the  same  construc- 
tion shall  hold  as  well  where  it  is  a  legal  estate  as  where 
it  is  a  trust.  The  result  then  of  the  cases  seems  to  be 
this,  that  where  the  intention  of  the  testator  is  mani- 
festly to  give  an  estate  for  life  to  the  first  taker,  and 
that  the  second  should  take  by  purchase,  this  intention 
ghall  prevail,  notwithstanding  the  devisor  has  described 
the  person  who  is  to  take  after  the  devisee  for  life,  by  the 
words  heirs  of  the  body.  And  so  in  the  case  at  bar£/i2sa- 
beth  had  an  estate  for  life  only,  because  the  devisor  has 
plainly  expressed  his  intention  to  give  her  such  estate; 
first,  affirmatively,  by  limiting  it  to  her  for  life;  and, 
next,  negatively,  by  declaring  that  she  shall  have  that 
estate  only;  and  iurther,  by  disting^shing  her  lifis 
estate  from  the  remainder  to  the  heirs  of  her  body,  by 
charging  the  one,  and  omitting  to  charge  the  others 
with  the  payment  of  the  annuity ;  and  also  by  restrict- 
ing her  power  to  defeat  his  intent ;  and  therefore  this 
shall  take  the  case  out  of  the  general  rule,  and  turn  the 
words  heirs  of  the  body^  which  come  after  the  estate  for 
life,  and  are  commonly  used  as  words  of  limitation,  into 
words  of  purchase. 

Lord  EixENBOROUGH  C.  J.  If  we  should  be  of 
opinion  that  Elizabeth  the  daughter  took  an  estate  tail, 
there  is  an  end  of  this  case.  And  it  appears  to  me  that 
under  this  devise  an  estate  tail  in  remainder  vested  in 

(«)  Garth  ▼.  Baldwin,  %  Fe$*  646^ 

her. 
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her.     The  rule  is,  I  think,  well  and  shortly  laid  down        1815. 
by  Lord  Thurlow,  in  Jones  v.  Morgan  (a),  who  said  that  '  ■ 

"  By  all  the  cases  where  the  estate  is  so  given,  that  after  agaha 
the  limitation  to  the  first  taker  it  is  to  go  to  every  per-  S*Dro«D. 
son  who  can  claim  as  heir  to  the  first  taker,  the  word 
heirs  must  be  a  word  of  limitation."  It  seems  to  me, 
following  this  construction,  that  this  must  be  an  estate 
tail  in  the  daughter,  in  order  to  effectuate  the  intention 
of  the  testator,  which  was,  that  all  her  issue  should  take. 
And  this  puts  an  end  to  the  case  without  going  into  any 
other  point  (6). 

Le  Blanc  J.  The  plain  intention  of  the  testator  was 
to  give  his  daughter  an  estate  tail ;  for  it  was  not  to  go 
over  until  thare  was  {t  fidlure  of  her  issue,  and  he  has 
not  superadded  words  of  limitation  to  the  heirs  of  her 
body,  to  shew  that  he  meant  the  children  of  his  daugh- 
ter only.  At  the  same  time  he  intended  to  prevent  her 
barring  the  issue;  but  this  he  cannot  do. 

Bayley  J.  I  am  of  the  same  opinion.  In  Colson  y. 
Colson  it  was  determined  that  an  estate  tail  vested  in  the 
first  taker,  notwithstanding  it  was  devised  to  him  for  life^ 
with  remaindet  to  trusted  to  support  contingent  re- 
mainders. I  have  always  understood  the  rule  to  he,  that 
wherever  an  estate  for  life  is  given  to  the  first  taker,  and 
afterwards  to  any  branch  of  his  heirs  as  a  class,  so  that 
the  whole  line  of  heirs  to  the  first  taker,  who  answer  to 
the  description  in  the  will,  should  succeed  him  as  such, 
there  the  first  taker  cannot  have  an  estate  for  life,  be- 

(tf)  X  Br,  Ch.  Cas.  %jg. 

(5)  There  was  another  point  made  in  argument  upon  the  effcrct  of 
a  feofTinent  by  the  defendant,  and  fine  afterwards  levied  to  him. 

cause 
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cause  all  heirs  claiming  as  heirs  must  take  by  descent  | 
and  therefore  the  words  <^  heirs  of  the  body"  do  not 
operate  as  a  designatio  personarum^  but  are  words  of 
limitation.  The  words  heirs  of  the  body  are  properly 
words  of  limitation,  and  not  words  of  purchase. 


Dampier  J.  It  seems  clear  by  the  limitation  over 
for  want  of  issue  of  his  daughter,  that  the  testator 
used  heirs  of  the  body  as  words  of  limitation.  It 
has  already  been  determined  that  this  is  a  devise  of  a 
legal  estate  (a),  and  Lord  Hardwicke  in  Bagshao)  t. 
Spencer^  when  he  took  a  difference  betwixt  a  truMt  in 
equity  and  a  kgal  estate,  agreed  that  upon  a  devise  of 
a  mere  legal  estate,  the  words  must  be  taken  as  they 
stood,  according  to  the  strict  legal  determination. 

Judgipent  for  the  Defendant. 

Frere  Serjt.  was  for  the  defendant. 

{a)  Thong  y, Bedford,  i  Br»  Cb*  Cas,  313. 


Tneioay, 
JV*M%  14th. 


Roe,  on  the  several  Demises  of  Allport  and 

Others,  against  Bacon. 


sJoguUr  my 
freehold  lands, 
messuages,  and 
tenements  at, 
&c  or  else- 


^^ISl  Md*'*     jr  JECTMBNT.    At  the  trial  before  Dattas  J.  at  the 

Staffordshire  assizes,  a  verdict  was  fbond  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 
case,  the  material  facts  of  which  are  these : 

where,  together 

with  all  my  household  goods,  &c.  for  life,  aod  after  her  decease  then  all  the  smd  esUites 
goods,  &c  to  be  diTided  amone  my  sons  (naming  £ve)  sbnre  and  share  alike;"  held 
that  the  sons  took  a  fee  in  the  lands  after  the  death  of  the  wife,  and  that  the  estate  of 
one  of  them  was  well  derised  to  another,  by  a  devtse  **  of  all  9m  fr9p9rtmsHc  shite 
which  belongs  to  me,  after  my  mothet*s  death,  to- Mm  and  his  hcirs.*^ 

John 


Bacov* 
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^Jbkn  Bacon  the  elder  being  seised  in  fee,  Sec.  devised         1815. 
to  his  wife  EUeny  **  all  and  singular  my  freehold  lands,         "r^ 
messuages,  and  tenements  at  Tutbury  and  Hanbun/y  or        ^Mna 
dfcewbere^  together  with  all  my  household  goods,  cattle, 
chattels,  debts,  and  all  my  implements  of  husbandry,  &c., 
for  her  natural  life,  and  after  her  decease  then  all  the 
said  estates^  goods,  &c.  to  be  divided  among  my  cohs 
Thomas^  John^  Humphry^  and  Peter  Bacan^  and  my  son- 
in-law  C  Tabberer^  share  and  share  alike."    The  testa- 
tor died,  and  afterwards  John  the  son,  by  his  will,  gave 
and  bequeathed  to  his  wife  certain   copyhold  land, 
«  and  if  my  brother  Peter  should  happen  to  be  the 
longer  liver  after  vSJb  and  iny  wife,   I  give  and  be- 
queath to  him  my  proportionable  ihare^  *a>hich  belongs  to 
me  ajlermy  mothet's  decease^  to  him  and  his  heirs  for  ever." 
John  died,  then  Ellen  the  widow  of  tho  first  testator  died, 
and  afterwards  John^%  wife  died,  and  Peter  survived, 
and  devised  to  his  wife  (the  defendant)  for  life,  and 
djed«     And  two  questions  were  made,  ist.  What  estate 
the  devisees  took  under  the  will  otjohn  Bacon  the  elder 
after  the  death  of  Ellen  his  widow,     idly,  Whether 
the  estate  oHJohn  the  son  passed  by  his  will  to  his  bro- 
ther Peteff  so  as  to  pass  by  the  devise  oi  Peter  to  the 
defendant. 

Peake  for  the  plaintiff  argued,  ist,  that  the  devisees 
under  the  will  of  J*.  J3.  thie  elder  took  only  an  estate  for 
life*  For  the  word  estates^  which  is  the  only  word 
capable  of  enlarging  the  devise  beyond  a  life  interest, 
will  not  have  that  effect,  because  being  used  in  the  pliural 
it  shews  that  the  testator  did  not  mean  by  it  to  express 
the  quantity  of  interest,  but  only  the  things  which  were 
the  subject  of  the  devise;  in  the  same  manner  as  if,  instead 
of  saying  aU  the  said  esiateSf  he  had  repeated  all  and 

singular 
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1 815*        singular  my  freehold  lands,  &c*  at  Tutbury^  &c«  or  else- 
where ;  which,  if  he  had  done,  wonld  plainly  have  passed 

Rob 

4gaiHit  but  an  estate  for  life.  In  Denn  v.  Mellor  (a)  the  words 
^  lands,  tenements,  and  hereditaments,"  were  held  to 
carry  only  a  life  estate ;  and  it  was  long  ago  doubted  by 
Lord  Hardwicke  whether  estates  in  the  plural  denoted 
more  than  a  description  of  the  lands  (&).  It  is  true  that 
this  word  has  since  been  considered  as  equivalent  to 
estate  in  the  singular  (c) ;  and  the  latter  word  has  been 
sometimes  held,  though  not  always  {d),  to  carry  a  fee; 
as  if  it  be  coupled  with  the  word  lartdSf  there  is  good 
reason  why  it  should  pass  the  interest,  for  if  it  meant  no- 
thing more  than  the  lands,  it  would  be  useless,  fi>r  the 
two  words  would  mean  but  the  same  thing  (^)«  But 
where  estates^  which  according  to  its  natural  sense  means 
the  lands,  is  the  only  word  of  description,  and  particu* 
larly  where  it  is  joined  with  the  word  said,  which  is  a 
word  of  reference,  making  the  things  to  which  it  refers 
to  be,  as  it  were,  incorporated  into  the  devis^  the  same 

as  if  they  were  repeated  in  it,  there  is  no  reason  for 
extending  this  word  beyond  both  its  natural  and  its  re- 
lative sense.  2dly,  The  words  **  my  proportionahk 
thare^^  are  not  sufficient  to  pass  the  estate  of  one  bro- 
ther to  the  other. 

Lord  Ellenborough  C.  J.  If  we  were  called  on  to 
construe  this  will  with  the  same  critical  precision  that 
would  be  prescribed  to  a  grammarian,  I  should  be 
much  inclined  to  ad(^t  the  arguments  of  the  learned 
counsel,  because  the  said  estates  do  seem  in  strictness  to 

(a)  5  71 R,  558.  (h)  Goodwyu  ▼.  Goodwyn,  1  Fes,  129. 

(c)  FUkher  ▼.  Snim,  %7.R.  659.        {d)  Denn,  t.  GaiUn^  C9W^.657- 

{e)  Roe  V.  Wfighti  7  £«/,  459. 

refer 
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refer  to  the  freehold  lands,  messuages,  and  tenements  1315. 
before  devised,  according  to  the  rule,  veria  rdata  inesse 
videntur.  Bat  in  cases  of  this  sort  unless  the  testator  /igahst 
uses  expressions  of  absolute  restriction,  it  may  in  general 
be  taken  that  he  intends  to  di^se  of  the  whDle  inte- 
rest; and  in  furtherance  of  this  intention  courts  of  jus- 
tice have  laid  hold  of  the  word  estate^  as  pasring  a  fee^ 
wherever  it  is  not  so  connected  with  mere  local  descrip- 
tion as  to  be  cut  down  to  a  more  restrained  significa- 
tion. Now  in  this  case  we  find  the  word  estates,  which 
at  this  day  may  be  taken  to  be  equivalent  to  estate  for 
the  purpose  of  passing  the  whole  interest,  and  really  an 
argument  is  afibrded  from  the  company  in  which  this 
word  is  found,  why  it  should  so  mean.  For  the  testator 
devises  all  the  said  estates,  goods.  Sec  amongst  his  scms, 
which  without  doubt  passed  the  entire  property  in  the 
goods  to  them;  wherefiu^  by  the  aid  of  collocation  the 
word  estates  may,  I  think,  fairly  be  intended  to  compre- 
hend the  intire  interest  in  the  lands.  And  this  falls  in 
wkh  the  principle  of  the  decision  in  Boe  v.  Wright^ 
Easfs  Rep.,  which  is  not  at  all  broken  in  upon  by  the 
former  decision  in  Doe  v.  Wright  (a)  upon  another  clause 
of  the  same  will,  in  which  the  word  estate  did  not  occur. 
Wherefore  it  seems  to  me  that  the  devisees  under  this 
will  took  a  f^  after  the  death  of  the  widow.  Upon  the 
pther  point,  **  my  proportionable  shared  means  all  his 
interest. 

Le  Blak c  J.  To  hold  the  rule  strictly,  that  in  every 
devise  of  lands  without  words  of  limitation  no  more  than  J 
a  life-estate  should  pass,  would  be  to  defeat  in  many 

[a)  Z7.It,  64*  I  iV.  A  335.  ' 

Vol,  IV,  C  c  instances 
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1815.  instances  the  inteiiticm  of  testators;  and  the  courts  see^ 
"""""^        ing  this,  have  always  been  vigilant  to  lay  hold  «)f  other 

t^ahsi  expressions,  and  among  them,  the  word  eaate^  to  pre* 
vent  snch  a  consequence.  Here  the  word  is  estates.  The 
testator  first  disposes  of  his  lands,  together  with  his- 
goods,  to  his  wife  for  life ;  afterwards  he  gives  the  said 
estates^  goods,  &c.  to  be  divided  amongst  his  sons. 
Now  estates  may  mean  as  well  the  interest  in  the  lands 
as  the  lands  themselves,  and  here  I  think  the  court  i^ 
justified  in  giving  it  the  more  enlarged  construction. 

Bayley  J.  It  seems  to  me  that  estates  might  be 
meant  as  explanatory  of  what  the  testator  intended  by 
die  words'  all  ngfjreehold  lands^  &c« ;  and  although  upon 
those  words  alone  we  should  not  have  been  warranted 
in  saying  that  the  whole  interest  passed,  yet  now  thai 
he  has  used  the  word  estates^  this  may  be  interpreted 
to  mean  the  quantum  of  interest  as  well  as  the  land. 


Dampier  J.  The  estate  devised  to  the  five  sons  wa» 
to  be  divided  among  them :  **  my  proportionable  share" 
refers  to  such  a  divisible  estate. 

Judgment  for  the  Haintiff  in 
part,  but  not  as  to  Jbkr^s 
and  Petet^B  5th* 
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1815. 

Graham  against  Anderson.  wedMesday, 

Narv.  xjth. 

QNE  of  the  bail  in  this  case^  a  natural  bom  subject  of  a  natWe  of 
Englandy  who  was  a  housekeeper,  was  permitted  to  f\^!^i  ''** 
justify  partly  in  respect  of  a  landed  estate  in  Surinam^  J^^^^y  ^*  ^'^t 
and  partly  in  req)ect  of  property  in  £iigiaiic2L  A  late  case  property  partly 
of  this  sort  before  Dampier  J.  was  mentioned,  (a)  '^rtl^^cSf 

Batley  J,  (the  only  Judge  in  court)  observed  that 
the  PlaintiJOP  might,  by  pressing  the  bail,  compel  him  to 
render  his  property  abroad  available.  But  afterwards 
on  the  same  day,  he  added  that  he  had  looked  into  the 
cases,  and  that  they  were  oontradictoxy  (6) ;  and  that  it 
must  not  be  taken  for  granted,  that  a  party  can  justify 
in  respect  of  property  abroad  when  he  has  no  other 
property. 

(«)  See  Bt&rdmoft  ▼.  PhiUifSt  ante,  173. 

(>)  See  Smth  ▼.  Scandrett,  1  Bl,  J?,  444.  Boddy  v»  LeyUmd,  4  Burr^  25  s6. 


D0B9  on  the  several  Demises  of  Nbwnham  and  ^nda^* 

Another,  against  Creed. 

T^  JECTMENT  for  certain  messuages  and  premises  Devise  of  tet. 

situate  in  Prescott'Streety  in  the  parish  of.  St.  Mary  to  7.  jv.  for 
MaifiUaw.    At  the  trial  before  Ixwd  la&^iftonwgA  C.  J.  ^7,7,!j«rr^? 

nise  portions 
for  yottnger  children,  remainder  to  his  first  and  other  sons,  Arc^  with  power  to  J,  N»  and 
tho«e  10  remainder  during  their  respcctiYe  possessions,  to  make  leaws  of  the  lands  in 
Sussex  and  Huntinrdonshirc,  for  not  exceeding  twenty-ooe  years,  at  tit  most  rtnt  /  and  of 
the  lands  in  Middlesex  and  Lmuhn  for  not  exe^dini  sixty-one  yearst  at  the  msualor  ether  tbf 
moU  rent :  Held  that  J.  N,  might  well  lease  the  lands  in  Middlesex  upon  a  fine,  and  at 
a  reserrcd  Tenty  which  rent  exceeded  the  rent  reserved  upon  a  femfer  lease  in  being  at 
the  date  of  the  will,  and  at  the  testator's  death,  and  upon  which  lease  the  then  lesaor 
had  alio  taken  a  fine* 

Cc  2  at 
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1815.  at  the  Middlesex  sittings  after  last  Hilary  term,  there 

■~~"  was  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 

agaimt  the  Court  upon  the  following  case : 


Cr£ed« 


John  Newnham  being  seised  in  fee  of  the  reversion, 
expectant  upon  the  death  of  £.  Newnham^  of  the  premises 
in  question,  bv  his  will  dated  8th  October  1757,  de- 
vised all  his  manors,  messuages^  lands,  tenements,  farms, 
and  hereditaments,  and  all  his  real  freehold  and  copy- 
hold estates,  &c  in  the  counties  of  Sussex, -Huntingdon^ 
and  Middlesex,  and  the  city  of  London,  and  elsewhere 
in  Great  Britain,  to  his  son  J.  Newnham  for  life  without 
impeachment  of  waste,  with  power  to  charge  his  es- 
tates in  Sussex  with  a  rent-charge  not  exceeding  iooo7. 
a  year  as  a  jointure,  and  with  a  sum  of  money  by  mort- 
gage foryounger  children,  remainder  to  the  use  of  thefirst 
and  other  sons  of  the  body  of  Iiis  son  J*.  N.,  &c.,  and  he  di- 
rected that  it  should  and  might  be  lawful  to  and  for  his 
son  J,  N.,  and  for  all  and  ercry  person  and  persons  who 
should  be  entitled  to,  and  inherit  his  said  estates  under 
the  several  limitations  aforesaid,  during  their  respective 
possessions,  to  grant  leases  of  the  same  estates,  or  any 
part  thereof,  from  time  to  time  as  occasion  should  re- 
quire, that  is  to  say,  of  all  or  any  part  of  the  messuages, 
tenements,  farms,  and  lands,  &c.  in  the  counties  ofSus^ 
sex  and  Huntingdon  for  any  tenn  or  terms  of  years  not 
exceeding  21,  so  as  there  should  be  reserved  by  such 
lease  or  leases  the  most  rent  that  can  be  got  for  thesame^ 
and  of  all  or  any  part  of  the  messuages,  ground,  and 
tenements  in  the  county  of  Middlesex  and  city  o{ London 
for  any  term  or  terms  of  years  not  exceeding  61,  so  as 
there  shall  be  reserved  thereon  the  usual  or  other  the 
most  renij  that  can  be  had  for  the  same,  &c    The  tcs* 

tator 
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tator  died  in  1764.  E.Nemnhamd\edL  1111767.  Pre-  1915. 
vlously  to  the  testator's  death,  viz.  in  1741,  the 
premises  in  question  were  demised  by  indenture  in  con-  ^aina 
sideration  of  100/.  fine  by  Sir  W.  Lemon,  (from  whom 
both  E.  Neomham  and  the  testator  derived  title^)  to  one 
E.  Wi  by  the  description  of  all  that  messuage,  &c.  in 
PrescoiUsfy'eeif  &c.  habendum  from  Christmas  1744,  for 
41  years,  at  a  reserved  yearly  rent  of  61.  After  the 
death  of  £•  Nemnham^J.  Nemiham  the  son  being  tenant 
for  life,  by  indenture  of  the  25th  cS  May  1772,  in  con- 
sideration of  150/.  fine^  and  the  surrender  of  the  for- 
mer leasee  demised  the  said  premises  to  one  Beale  for 
61  years,  at  a  reserved  yearly  rent  of  loU  Afterwards 
four  other  messuages  were  built  on  the  said  premises, 
and  by  indenture  of  the  26th  oijidy  181 1,  between  the- 
said  J.  Neamham  and  the  defendant,  J.  N,  in  consider- 
ation of  a  fihe  of  315/.  and  of  the  cancellation  of  the 
former  lease  to  Beakj  demised  the  said  premises  by  the 
description  of  all  that  piece,  &c.  together  with  five 
messuages,  &c.  for  61  years  at  a  reserved  rent  of  loL 
The  said  premises  were  at  the  time  of  gtanting  this 
lease  worth  to  be  let  for  the  term  of  61  years,  with  the 
covenants,  &c.  contained  in  the  said  lease,  and  according 
to  the  usual  covenants,  conditions,  and  provisoes  of 
letting  in  the  parish  where  they  are  situate,  50/.  per 
annum.  The  defendant  entered,  and  is  in  possession ; 
J.  Nevonkam  died,  and  the  plaintiff  is  intitlcd  to  recover^ 
if  the  said  lease  is  void,  as  not  being  made  pursuant  to 
the  power  contained  In  the  will. 

The  question  for  the  opinion  of  the  Court  is,  iF  the 
plaintiff  is  intitled  to  recover ;  if  he  is,  the  verdict  to 
stand,  if  not,  a  nonsuit  to  be  entered. 

C  c  3  Scarlett 


Cecid. 
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1815.  Scarleie  for  the  plaiDtiff  argued  that  the  kase  wui 

"""""^        void,  not  being  made  in  ocmforinity  with  the  power.  For 

Doe  . 

gainst        this  power  is  to  be  eiq)oundQd  strictly  aocording  to  the 
rule   fi>r  the   construction  of  powers ;  the  reason  of 
which  rule  seems  to  be,  because  powers  are  in  abridgment 
of  the  rights  of  those  in  remainder;  for  which  reason  also^ 
wherever  the  power  is  coupled  with  a  condition,  this 
being  for  the  benefit  of  the  remainder-man,  the  condi- 
tion is  to  be  strictly  enforced.     Now  the  condition  in 
the.caseatbaris,  ihoi  there  skall  be  remved  the  usual 
or  other  the  mast  rent  /  and  the  lease  is  in  oonsideradoa 
of  a  fine,  and  a  reserved  rent  of  loL    That  this  is  the 
most  rent  is  ne^tived  by  the  case;  .and  then  the  ques- 
tion,is,  Is  it  the  usual  rent  ^  Now  it  is  for  the  defendant 
who  sets  up  the  lease  to  prove  this*    Usual,  taken  in 
one  senses  may  be  said  to  signify  sudh  as  has  been  be- 
fore reserved;  but  this  is  not  the  sense  in  which  it  is 
used  here ;  which  will  appear  by  refa^enoe  toihe  power 
itself  and  the  rciason  of  it.    The  power,  as  it  respects 
the  lands  in  Susseop  and  Huntingdofh  is  conditioned  for 
the  reservation  of  the  most  rent,  absolutdy;  bnt  as  to 
the  lands  in  Middlesex  and  London,  it  is  for  the  reserv- 
ation of  the  usual  or  other  the  most,  m  the  alternative; 
the  reason  of  which  variation  in  the  language  of  the 
condition  was  obviously  to  enable  the  tenant  for  life  to 
grant  building  leases  of  the  lands  in  Middlesex  and 
London  as  occasion  should  require.     Xherefoce  a»  to 
th^se  lands  the  lai^ufge  of  the  testator  is,  it  may  be 
necessary  to  grant  building  lef^  of  the  lands  in  iSd^ 
dlesepe  or  l/mdani  and  if  it  should  b^  then  it  cannot  be 
ejcpoct^  thft  a  rack.or.the  most  rjeptcan  be  gottjoi  Sat 
them;  it  shall  theijefi>i;e  he  enough  in  such  tax  evient  to 
reserve  the  usual  rent,  thalfis,  the  rent  which  is  usually 

ip  reserved 


;reed. 
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oresenred  upon  baildis^  leases  of  other  lands  in  the        i8i5« 

same  ndghboorhood ;  but  if  there  be  no  necessity  for       — — ^ 

a  building  lease,  then  the  lands  in  MiddUux  and  Zon-        ^mmu 

4on  will  stand  in  the  same  situation  as  the  lands  mSusr 

sex  and  Huntingdon^  and  there  can  be  no  cause  &r 

taking  a  less  rent  for  them  than  for  the  others;  and 

therefore  in  that  case  the  other  alternative^  that  is,  that 

the  most  rent  shall  be  reserved^  diall  attach  upon  them 

as  well  as  upon  the  lands  in  Sussex  and  Huntingdon. 

And  this  mode  of  construing  the  words  of  the  condition 

dishibuUvi^  will  satisfy  botli  alternatives,  and  is  the  only 

reasonable  construction;  for  any  other  will  deStaX  the 

benefit  of  the  remainder-man,  for  whose  benefit  alone 

this  condition  was  made.    If  it  be  asked,  Is  the  tenant 

for  life  then  precluded  from  taking  any  fine?  it  may  be 

answered,  he  is  not,  provided  that  upon  every  building 

lease  he  reserve  the  usual  or  common  rent  of  the  neigh* 

bourhoody  and  upon  every  other  lease  the  most  rent. 

But  as  the  defendant  would  have  it,  if  the  tenant  for 

life  has  originally  let  these  lands  upon  a  building  lease, 

at  a  mere  nominal  rent,  he  and  every  successive  tenant 

for  life  may  go  on  firom  time  to  time  granting  leases  at 

the  same  nominal  rent,  however  great  the  improved 

annual  value  may  have  become,  and  may  exhaust  the 

whole  value  of  the  term  in  himself  by  taking  a  fine  to 

the  utter  disparagement  of  those  in  remainder.    And 

this  is  to  be  done  under  colour  of  a  condition  which 

had  for  its  sole  object  to  secure  the  interests  of  those  in 

remainder,  and  where  the  interest  of  the  tenant  for  life 

is  already  provided  for  by  the  power  given  him  to  join* 

ture  and  raise  portions  for  younger  children. 

C!  c  4  Lord 


Crbed. 
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1815.  Lord  Ellenborough  C.  J.    Unless  we  found  some^ 

■  thing  in  the  language  of  this  power  pointing  at  the 

against  neighbourhood  as  the  test  of  what  should  be  considered  - 
the  usual  rent,  we  cannot  embark  this  idea  of  it  into  the 
questicHi.  Usual  in  its  ordinary  sense  must  mean  usual 
to  be  letten  with  reference  to  the  subject  to  be  letten.- 
When  the  testator  authorized  the  granting  of  leases  of 
the  lands  in  Middlesex  and  London  for  61  years,  he 
might  possibly  do  this  with  a  view  to  repairing  leases, 
such  as  leases  of  houses  in  London  frequently  are*  The 
testator  however  must  have  contemplated  that  a  fifie 
would  be  taken ;  for  the  lease  stood  originally,  in  his 
time,  at  a  rent  of  6L  a-year  with  a  fine*  Afterwards 
we  find  the  rent  was  increased  to  io2.,  and  it  now  stands 
at  that  rent.  Therefore  the  interest  of  the  remainder- 
man has  been  improved;  for  the  rent  has  become  a 
better  rent  It  is  something  more  than  the  usual, 
though  less  than  the  most;  but  it  may  be  either  usual 
or  most.  Suppose  these  lands  had  become  situate  in  a 
ruinous  part  of  the  town,  in  such  a  case  the  tenant  for 
life  might  not  have  been  able  to  get  the  usual  rent;  and 
then  he  was  to  get  the  most.  The  devisor  had  two 
descriptions  of  property ;  that  which  lay  in  Sussex  and 
Huntingdon^  for  which  he  provided  that  the  most  rent 
should  be  reserved,  as  upon  an  agricultural  lease,  where 
the  annual  produce  of  the  land  might  be  supposed  to 
afibrd  to  the  remainder  man  a  full  rent ;  the  other  de- 
scription of  property  he  allows  to  be  let  for  a  longer 
term,  and  at  the  usual  or  other  the  most  rent.  And  for 
this  property  we  find  that  a  fine  has  always  been  taken ; 
and  that  upon  the  two  last  leases  the  rent  has  been  in- 
creased* Is  it  not  then  the  usual  rent?  It  is  the  usual 
and  jsomething  more ;  it  is  inclusive  of  the  usual,  being 

15  the 
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the  usual  and  more*     It  seems  to  me  therefore  that  the        1815. 

terms  of  this  power  have  been  complied  with ;  and  that        — — 

nothing  has  been  done  but  what  the  person  who  created         agehui 

the  power  must*  have  contemplated;  the  property  hav* 

ing  been  before  let  on  fine  at  a  reserved  rent.     Here  it 

has  been  let  on  fine,  and  at  a  greater  than  the  usual 

rent. 

Le  Blanc  J.  Looking  at  the  situation  of  the  testa* 
tor^s  property  as  it  is  stated  on  the  case^  and  also  at  the 
language  which  he  has  used,  who  is  the  framer  of  this 
power,'!  am  unable  to  give  to  it  any  other  constniction 
than  that  which  has  been  given  by  my  Lord.  The 
testator  must  have  been  aware  at  the  thne  of  creating 
the  power  that  this  property  was  on  lease  at  a  fine  and 
a  reserved  rent ;  and  he  makes  a  distinction  in  the  terms 
of  the  power,  as  it  applies  to  the  different  descriptions 
of  property  which  he  disposes  of.  As  to  that  in  Sussex 
and  Huntingdonshire^  he  says,  the  most  rent;  but  when 
he  comes  to  the  property  in  Middlesex  and  London  he 
introduces  another  term,  by  saying  the  usual  or  other 
the  most  rent.  If  his  object  had  been  to  prevent  the 
taking  of  a  fine  upon  the  lease  of  the  lands  in  London 
and  Middlesex^  and  to  require  that  the  remainder-man 
should  have  the  most  rent,  he  had  no  occasion  to  vary 
the  phrase  in  respect  of  these  lands,  firom  that  which  he 
had  used  in  respect  of  the  lands  in  the  two  other  coun- 
ties. Therefore  by  introducing  the  term  usual,  he  cer- 
tainly meant  to  secure  to  the  remainder-man  as  much 
rent  as  before,  but  he  also  meant  to  give  the  tenant  for 
life  power  to  take  a  fine.  It  might  happen,  however, 
that  some  part  or  the  whole  of  this  property  might  be* 
come  so  situated^  as  not  to  fetch  the  usual  rent,  and  if 

it  - 
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1815.  it  bad  stood  upon  the  term  usual  alone^  the  power  of 
leasing  would  be  gone;  be  has  therefore  added  to  the 

against  term  <<  usual'*  ^  or  other  the  most  rent"  Where- 
fore  this  lease  seems  to  me  to  be  wdl  sustained  by  the 
power. 

Dabipier  J.  in  the  course  of  the  argument  said^  that 
he  had  always  considered  usual  in  these  powers  as  ooo- 
trasted  to  MOi/. 

Per  Curiamf  Judgment  of  nonsuit  (a) 

Burrough  was  to  have  argued  for  the  defendant,  but 
the  Court  stopped  him  at  the  outset  of  his  argument 

(4)  Af  to  the  takins  »  fine*  lee  Jiisht  v.  ThomaSt  3  Sarr»  V44a  As 
to  the  coflstraction  of  the  words  usual  rrx/,  see  Monice  t.  AntnhtSt 
HarJr.  y^,    Orky  ▼.  Mehum,  3  Ch^M.  JK.  56. 66. 68. 


s^urijy.         The  King  agamt  The  Inhabitants  of  Standard 

JV91;.  1 8th. 

Hiu. 

An  appoint-  13  Y  an  Order  of  two  justices^  two  persons  named 
justices  of  over-  therein  substantial  householders  of  the  township  of 

^r,  niylie  Standard  SEU  were  ^pointed  overseers  of  the  pooc  of 
thUCwlrt  blr  ^  *^  township ;  which  order  being  removed  by  cer- 
^^'^^^'ottliin  *^  tiorari,  a  rule  nl«  was  obtained  for  quashing  it  The 
against  it  to      affidants  in  support  of  the  rule  set  fortL  that  Standard 

the  Qoarter  ,  **^ 

Smuoos,  and  HtU  IS  a  dose  or  piece  of  ground  within  the  precincts 
gointo^he       or  liberties  of  the  castle  (dNaiHngkamj  which  be&m 

question  upon 
iuBdavtta  whe- 
ther the  olace  for  which  the  appobtment  is  made  he  a  township  or  vill,  and  if  it  ap- 
pear by  the  affidavits  that  it  is  not,  sad  be  aot  suted  to  be  soehi  or  that  it  if  reputed  to 
be  such,  the  Court  will  quash  the  appointment. 

the 
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the  year  18P7  was  let  out  in  ganlenst  but  in  that  year 
waa  fold  by  the  Duke  oSNeacastk^  the  owner  of  the 
castle^  and  then  for  the  first  time  had  several  dwellings 
houses  built  upon  it    Before  that  time  the  high  con- 
stable for  the  hundred  within  which  the  castle  is  situate 
used  to  issue  his  prec^ts  and  serve  them  at  the  lodge 
of  the  castle^  and  obtained  returns  to  such  precepts  of 
the  inhalutants  living  within  the  precincts  from  the  por- 
ter at  the  lodge.    After  the  erection  of  the  houses  the 
high  constable  directed  the  porter  to  attend  a  meeting 
of  magistrates  for  the  county  to  be  sworn  in  constable, 
whidi  he  accordihgly  did  in  SefL  1 8089  and  was  upon 
die  application  of  the  said  high  constable  appointed 
and  sworn  in  constd>le  for  Standard  HiU  for  the  yeas? 
ensuing;  but  this  was  done  without  the  knowle^^e  of 
the  Duke^  or  his  steward,  or  any  of  the  inhabitants  of 
Siandard  HiBf  who  refiised  to  make  good  to  him  pay- 
ments which  he  had  made  to  the  high  constable  for 
assize  and  sessions  bills,  returns  of  taxes,  &c.,  alleging 
that  they  were  not  liable  to  Ae  appointment  of  any 
constable^  or  other  civil  or  parodiiid  officer,  or  to  the 
payment  of  any  such  charges;  and  in  consequence  of 
orders  from  the  steward  a  constable  had  not  been  sworn 
in  or  acted  since  April  1814.    Standard  Hill^  and  the 
castle  with  all  its  precincts  and  liberties,  were  always 
deemed  to  be  extra-parochial,  and  no  part  of  it  was  ever' 
fifl|nited  to  be  a  township  or  viD,  or  assessed,  or  liable 
to  be  assessed,  to  the  relief  of  the  poor,  or  ever  had  a 
constable,  or  overseers  of  the  poor,  or  other  civil  officer, 
appointed,  except  as  above  stated.    A  chi^  was  built 
on  SUmdardHiUy  by  private  sobscriptiiHi,  for  the  cele- 
bration of  divine  service  according  to  the  rites  of  the 
church  of  England^  in  pursuance  of  an  act  of  the  47th 

of 
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The  KiN« 

against 

The  Iniiabi- 

tants  of 

Standard 
Hill. 


of  the  King,  intituled  ^<  An  act  for  erecting  a  chapel  on 
certain  extra-^parochial  land  called  Standard  Hill"  &c.; 
which  act  contained  a  proviso  that  nothing  therein 
shotild  extend  to  make  any  new  parish^  or  to  alter  or 
affect  any  tithes  or  other  ecclesiastical  payments,  or  any 
rates,  taxes,  assessments^  or  other  pajrment  whatso- 
ever, &c. 

In  answer  to  this  it  was  stated  upon  affidavit,  that 
Standard  Hill  now  consisted  of  more  than  1 7  dwelling- 
houses,  occupied  by  substantial  householders  eligible  to 
serve  the  office  of  over^i^r,  and  that  there  were  various 
other  houses  there,  occupied  by  respectable  house- 
keepers, and  other  buildings  in  progress,  and  the  num- 
ber of  its  inhabitants  was  upwards  of  140,  and  upwards 
of  36  menial  servants  were  resident  there. 


Topping  and  Denman  shewed  cause  against  the 
rule  for  quashing  the  order;  «nd  first  they  objected 
that  the  Court  would  not  try  this  question  upon  affi* 
davit,  but  would  rather  leave  it  to  be  tried  by  af^peal 
to  the  quarter  sessions,  which  was  the  proper  forum  to 
determine  whether  this  ia  a  place  for  which  overseers 
ought  to  be  appointed.  For  this  appointment  is  not 
impeached  for  any  defect  upon  the  &ceof  it,  or  for  that 
the  justices  making  it  had  not  jurisdiction,  or  have 
abused  their  office ;  which  might  have  been  a  ground  for 
the  Court  to  quash  the  order  {a);  but  here  it  is  ad- 
mitted that  the  justices  had  jurisdiction,  and  have  fiurly 
decided  upon  the  merits ;  and  whether  they  have  diine 
so  correctly,  is  properly  matter  for  appeal  to  the 
s^oiis,  and  not  for  this  Court  in  the  first  instance. 


(a)  Rex  ▼.  Great  Markw,  %  East^  144.      Rex  v.  Jameit  ante,  vol  ii. 
3»».  pttBajley  J.    Rex  v.  Overseen  of  Bridgwater,  Cfwp,  139. 

And 
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And  if  the  Court  may  try  upon  affidavit  whether  this  be  a 
viil  or  not,  they  may  try  any  other  question,  as  whether 
the  persons  appointed  be  or  be  not  substantial  house- 
holders; or  if  this  had  been  an  order  of  removal,  whether 
the  pauper  was  chargeable  or  not :  all  which  questions 
have  hitherto  usually  been  determined  by  the  sessions. 
Wliercfore  for  avoiding  such  consequences  it  is  better 
that  the  rule  should  be  adhered  to,  that  what  is  properly 
matter  for  the  sessions  should  be  determined  at  the 
sessions,  and  not  by  coming  to  this  Court  in  the  first 
instance;  and  it  seems  that  this  is  so  peculiarly  a  matter 
for  the  sessions,  that  whenever  they  adjudge  a  place  to 
be  a  township  or  vill,  this  Court  will  not,  even  upon  a 
case  stated,  go  into  the  question  (a).  So  if  the  sessions 
confirm  overseeiV  accounts,  this  Court  will  not  try  the 
merits  upon  affidavit  (b).  adly.  Supposing  the  Court 
will  now  entertain  the  question,  it  is  submitted'that  this  is 
a  township  or  milage  within  the  intent  of  the  statute 
13  &  14  Car.  2.  c.  12.  5.  21.  .  For  though  the  affidavits 
do  not  name  it  such,  yet  they  state  sufficient  from  which 
to  draw  this  conclusion ;  for  they  state  that  the  place 
contains  17  dwelling-houses,  of  substantial  householders, 
and  other  inhabited  houses,  and  also  others  in  progress, 
and  that  the  number  of  inhabitants  exceeds  140.  And 
according  to  Lord  Cok^s  definition  (c),  a  vill  is  a  place 
consisting  of  many  mansions  and  neighbours ;  and  it 
seems  that  although  there  be  but  one  or  two  houses  only, 
yet  it  may  be  a  vill  by  reputation  {d) ;  and  that  wherever 
there  is  a  large  assemblage  of  houses,  reputation  is  not 
necessary:  for  a  place  may  become  a  vill  in  fact,  though 
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{a)  Rex  ▼.  R9nt9n  Jthhey^  %  T.  X^Vij, 

^)  ^^x  ▼.  yama^  ante,  toI.  iL  331.  (c)  Co,  Lil.  1 15.  b* 

(i )  See  Rex  r.  Overseers  of  Syford,  Cald»  j»4». 


It 
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1B15*        it  be  not  so  immemorially  (a),  the  intent  of  the  statute 
T^g  K,„o      being,  that  as  soon  as  it  becomes  a  viU  the  justices  may 

tants  of 

^^HiLi.*"  Lord  Ellenborouoh  C.  J.  The  extensive  conse- 
quence to  which  a  decision  founded  upon  the  ailment 
of  to  day  would  lead,  makes  one  pause,  and  require  that 
it  should  be  distinctly  stated  upon  the  affidavit  that  this 
is  a  vill  or  township  deJkeUf.  For  the  immediate  con* 
sequence  of  our  holding  this  to  be  a  viU  for  which  over- 
seers ought  to  be  appointed  would  be  that  overseers  must 
be  appointed  for  all  the  inns  of  court  and  every  colle- 
giate or  ecclesiastical  establishment,  which  W9uld  work 
a  great  alteration  in  the  laws  rekting  to  this  subject. 
Tliis  consideration  makes  me  unwilling  to  pass  the  an- 
cient limits  unless  warranted  by  positive  affidavit,  and 
therefore  until  I  find  it  stated  that  this  is  a  vill,  I  shall 
defer  coming  to  such  a  conclusion,  which  may  lead  to 
so  ext^isive  a  consequence. 

Le  Blanc  J.  Where  w^  see  that  the  order  which 
is  removed  into  this  court  has  been  made  without  any 
foundation  tp  support  it,  I  think  we  ought  to  quash  it^ 
without  giving  the  parties  the  opportunity  of  going  to 
the  sessions*  I.^cannot  find  any  thing  in  the  affidavits 
that  justifies  the  calling  this  rither  a  township^  hamlet, 
or  vill,  for  the  place  appears  to  be  part  of  the  old  castle 
off  Nottingham.  The  Court  then  I  think  is  bound  to 
interpose  in  the  first  instance,  and  save  the  parties  frcun 
the  chances  of  what  might  happen  at  the  sessions. 

Per  Curiam^  Order  quashed. 

Qarke  and  Abbott  were  against  the  order. 

{a)  See  D»lting  ▼.  Stekthne,  Fwtcu  21 9> 
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1815. 

The    King  against  The  Inhabitants  of  Bow,  ?f '^^^», 
otherwise  Nymett  Tracey. 

UPON  appeal,  the  quarter  sessions  for  the  ooanty  of  ^  p>"^  >p- 
^'^       '  ^  ^  prentice  was, 

Devon  quashed  an  order  of  justices  for  the  removal  before  the 

of  John  Hawkins  from  Bavo,  otherwise  Nymett  Trace9/y  i8*G"f.f.47V 

to  Okehamptan,  subject  to  the  opinion  of  this  Court  on  twenty-four, 

the  foUoi^Dg  c»«.:  pAni- 

The  pauper  on  the  a4th  of  January  1767,  when  he  >ng  twenty- 

ivas  nearly  eight  years  old,  was  bound  as  a  parish  ap-  master,  being 

about  to  leave 

prendce  by  indenture  to  one  SiUifant  of  the  parish  of  the  paris!i,  and 
NortAtawianf  to  senre  until  he  attained  the  age  of  24*  fng  mf  serTH^/ 
He  served  accordingly  until  within  a  short  time  of  his  ift'jght^i^fe 
attaining  the  age  of  21,  when  his  master  being  about  to  ^^F^  *"J^  ^ 
leave  NoriUamton^  and  no  lonirer  wantinir  the  pauperis  and  ihtft  for 

lie  liked,  and  shift  for  himsd^  but  thai  if  he  could  not  mU he^nUht^ 
provide  for  himsdf  he  might  return  to  him.  Upon  this  "^ "Jhid!"  c 
Ibe  pauper  quitted  SUfi/ant,  but  his  indentures  were  not  quitted,  and 

*  when  he  was 


given  up  to  him,  nor  cancdled,  nor  was  any  thing  said   about  fonr 
about  them.    Upon  quitting  SMifant  he  hired  himself  twenty-one 
to  another  person  in  Northtawtan^  and  served  until  by^bdenturc  as 
nearly  four  months  after  his  being  of  age^  when  with*  Uno^er' master 
out  any  communication  with  SUWant  he  bound  himsdf  for  three  yemrs, 

^  ^  and  serred  with 

as  an  apprentice  by  indenture  to  one  WMer  at  (Xke^  him  the  three 

"1       ,  ,     ,      .  T«*rs:  Held 

hamptan  for  three  years,  to  learn  the  busmess  of  a  tanner,  that  be  did  not 

f  1.  •   J     A-      i>-    ^*i.  -*—  -x-   acquire  a  settle- 

to  which  mdenture  his  fiither  was  a  party  as  a  security  ment  by  serriec 

for  his  service.    Under  this  indenture  he  served  Welber  JlJ^nrindentnre 
at  Okekampton  for  the  three  years.    And  the  question 
was^  whether  the  pauper  acquired  a  settl^nent  by  this 
service  with  Webber  at  Okekampton. 

Peakef 
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1815.  Peake  in  support  of  die  order  of  sessions  argued  that 

— ^         he  did  not     For  the  original  indenture  with  Sillifant 
agsUst         being  made  before  stat  18  G.  3.  c.  47.  was  good  to  bmd 
^  tints  of*  *     ^®  pauper  until  his  age  of  24,  and  nothing  was  done  to 
^ow.  discharge  it;  for  in  the  case  of  a  parish  apprentice 

under  age  the  indenture  cannot  be  discharged  by  his  con- 
sent alone,  but  the  parish  officers  also  ought  to  give  their 
assent;  neither  does  the  approitice's  coming  of  age 
render  his  consent  given  during  nonage  good  to  dis- 
charge the  indenture  (a).  Ai^d  it  seems  that  in  no  case 
can  an  indenture  of  apprenticeship  be  discharged,  but 
by  being  actually  cancelled  (6),  or  delivered  up  (c),  or 
by  something  done  which  is  equivalent,  as  the  payment 
of  money  (if);  whereas  so  far  was  this  from  being  the 
case,  that  the  pauper  was  told  that  he  mi^t  return 
to  his  master.  Also,  the  indiscriminate  leave  of  the  first 
master  to  go  whither  he  liked,  and  shift  for  himself 
did  not  make  the  pauper's  service  with  the  second 
master  a  service  under  the  indenture  with  the  first,  be* 
cause  the  leave  must  be  applied  to  a  particular  service^ 
and  not  general  to  serve  any  person  («)•  Nor  can  it 
be  said  that  here  the  pauper  has  dected  to  vacate  this 
indenture  upon  attaining  his  fiill  age^  as  by  law  he  might 
do  {/) ;  for  where  the  binding  is  under  the  authority 
of  an  act  of  parliament,  this  takes  away  the  power  of 
electing  to  vacate  the  indentures  (g) ;  besides,  the  pauper 
did  no  act  aftet  coming  of  age  to  signify  his  intention 

{0)  Xexr.^dusirtytJBurr.S.C,  441.    J?rx  ▼•  lidi^Atfin,  CjM  la^ 

{b)  Sec  J?rx  r^Lmiibam,  Cald.  xi6. 

(r)  Set  Jiex  ▼.  Hofy  Triaity,  3  T.|A  605. 

(d)  See  Jltx  ▼.  jHsHces  ofDev9n^  Cali.  3a. 

(r)  See  per  Lord  Xeuymh  Rtx  r.  SbeUear,  i  Mast,  75. 

(/)  ^ff  t^*  Xknnst  S^*^*7 >5*       (f )  Per  Lord  i&i^vtfi  5  T.i?« ;x6« 

to 
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to  vacate  the  indenture,  or  give  notice  of  it  to  his  mas-        18 15. 
ter ;  for  the  merely  deserting  it  is  not  sufficient*  _ 

against 

Giffbrdj  contra,  argued  that  the  first  indenture  was  at     ^^^^^I'^^lf' 
an  end,  and  therefore  the  pauper  acquired  a  settlement         B<>^* 
in  OkehampUm  under  the  second.     For  a  parish  inden** 
ture,  notwithstanding  it  is  made  under  the  authority  of 
the  Stat  43  £/»•  may  be  vacated,  after  the  apprentice 
attains  his  full  age,  by  agreement  between  the  master 
and  i^prentice;  and  this  may  be  done  without  either 
cancelling  or  giving  up  the  indenture  {a) ;  and  the  pay- 
ment of  money  is  no  fiirther  material  than  as  it  serves 
to  shew  that  the  parties  agreed  to  vacate  the  indenture, 
which  may  be  evinced  by  other  circumstances  as  weU  as 
this ;  as  if  the  apprentice  by  the  consent  of  his  master 
enters  into  an  engagement  inconsistent  with  the  conti- 
nuance of  his  former  obligation,  this  shews  that  the 
parties  meant  to  put  an  end  to  it ;  the  intention  being 
evidenced  by  the  act  done;  after  which  if  an  action 
had  been  brought  by  the  master  on  the  indenture,  this 
would  have  been  a  good  drfence.     Or  take  it  that  the 
first  master  might  have  avoided  the  second  indenture, 
yet  he  has  not  done  so,  and  therefore  a  settlement  was 
acquired  under  it;  besides,  as  the  second  indenture 
endured  for  nearly  four  months  after  the  expiration  of 
the  first,  and  the  pauper  served  under  it,  there  was  a 
sufficient  period  of  service  under  an  indenture  which 
ivras  no  longer  voidable  to  gain  him  a  settlement. 

Lord  EiXENBOROUGH  C.  J.    If  the  pauper  was  not 
in  a  condition  to  convey  to  Webber  a  present  right  to 

(«)  Xex  ▼.  £ccinai  Bierirw,    Burr.  S.  C,  56a.       1SI.X,  59a.  S.C* 
Jtex  ▼•  HartirtoMf  i  7*.  A 139. 

Vol.  IV.  D  d  his 


fiow. 
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1 8 1 5.  his  service  at  the  time  when  he  bound  himself  by  inden- 
■""■""^  ture  to  him,  I  am  at  a  loss  to  discover  how  it  could 
agaiust  enure  as  a  valid  binding  afterwards.  Now  at  the  time 
unu  of  *~  when  the  second  indenture  was  made^  the  first  master 
had  not  parted  absolutely  with  the  apprentice,  though  I 
agree  that  he  had  done  that  which  might  be  an  answer 
to  any  action  by  him  on  the  indenture,  or  for  harbour- 
ing his  apprentice.  Still  this  being  but  a  parol  agree- 
ment on  his  part  that  the  apprentice  might  go  whither 
he  would,  the  master  might  by  parol  resume  what  he 
had  granted  by  parol,  the  relation  which  had  be^i  cre- 
ated by  deed  not  being  capable  of  being  dissolved  by 
paroL  The  original  indenture  therefore  still  subsbted 
both  as  to  master  and  apprentice :  as  to  the  master,  be- 
cause he  might  revoke  his  licence  and  resume  hia  an- 
Ihority;  and  as  to  the  apprentice,  because  if  he  was 
unable  to  provide  for  himself,  he  was  at  liberty  to 
return. 

Le  Blanc  J.  The  difficulty  of  maintaining  that  here 
wa.8  a  good  binding  to  fVebier  at  Okekamptan  is^  that  at 
the  time  of  the  binding  there  does  not  appear  to  have 
been  any  dissc^ution  of  the  first  contract;  on  the  con- 
trary, both  parties  contemplated  that  it  still  subsisted; 
for  the  licence  given  to  the  apprentice  w«s  to  go  aad 
see  if  he  could  shift  for  himself;  and  if  he  could  not,  he 
was  to  return  under  the  indenture*  There  was  a  iwy 
sufficient  reason  therefore  for  th^  not  giving*  up  the 
indenture,  in  order  that  the  parties  might  have  the  be- 
nefit of  it. 

Baylet  J.  Unless  the  first  indenture  wbs  at  an  end 
when  the  pauper  entered  into  tha  second,  ha  waa  aot 

at 
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at  that  time  suijHris  to  contract ;  which  I  take  to  be  1 8 1  j, 

the  question ;  and  that  to  say  the  second  indenture  waa  — - 

1          •!  II     •                           .     .  The  Kino 

only  voidftbie  is  no  answer  to  it.  njdfut 

Thelnhabi- 

Per  Curiam^                Order  of  Sessions  confirmed.  **"*«  ^^ 

•  Sow. 


BuLLARD  agcdfist  Harrison*  Tuesday, 

Nov.2ist, 

TRESPASS,  on  1st  oijafvuary  1810,  and  on  divers  A  person  wlio 
%  o  «      ,         ,  .  ,  .  ^   prescribes  in  a 

days,  &C.9  tor  breaking  and  entering  two  closes  of  que  estate  for  % 

the  plaintiiF  in  the  parish  o(  Canewdotij  Essex,  called  cImi*oiju$Ufy 

Shorts  and  Mill  Hatchy  that  is  to  say,    200  yards  in  f;;'t^e**adjoin- 

lenirth  and  20  yards  in  breadth  of  each  of  the  said  '"8  **"?»  ^*" 

*^  "  cause  the  way 

closes,  in  those  parts  thereof  lying  respectively  on  the  i^  impassiible, 

westerly  side  of  and  near  to  a  certain  ditch  or  bank  se-  ccffity  cannot 

parating  the  said  closes  from  a  certain  cartway,  which  nlr!,i^y,  without 

communicates  with  a  certain  public  highway,  &c.  and  ^aiTnef in^^ 

with  feet  in  walkin/e,  &c  ,  ^*"^*^  **;^  ^^"^» 

'^  over  which  the 

2.  Count  for  breaking  and  entering  certain  other  way  is  claimed, 

is  charged 

doses,  to  wit,  MiU  Hatch  and  Shorts,  imd  with  feet,  &c  with  it. 

Pleas,  not  guilty,  ad,  As  to  breaking  and  entering 
the  closes  in  ist  count,  in  those  parts  thereof  lying  re- 
spectively on  the  westerly  side  of  and  near  to  the  said 
ditch  or  bank  separating  the  said  closes  from  the  said 
cartway,  &c.,  that  the  defendant  long  before  and  at  the 
said  several  times  when,  &c.  was  seised  in  his  demesne 
as  of  fee^  and  also  in  the  occupation  of  a  farm  called 
Bolt  Hall  farm,  contiguous  to  the  said  closes,  and  pre- 
iicribes  in  a  que  estate  for  a  way  on  foot  and  with  horses 
Bnd  carriages,  from  a  certain  common  king's,  highway 
in  the  said  parish,  into,  through,  over,  and  along  the 
said  doses  unto  the  said  farm,  and  from  thence  back 

D  d  z  again ; 
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I  o  1 5*        again ;  and  that  before  the  said  several  times  when,  tcc^ 

Boll  AID  ^^  ^^  ^^  ^^^  '^  of  1>&.  1 793)  one  E*K.  then  and  for 
^agattiii  ^  jQjjg  space  of  time,  to  wit,  for  the  space  of  13  year* 
next  afterwards,  being  the  occupier  of  the  said  two 
closes,  by  means  df  certain  hedges,  ditches,  and  fences 
by  him  for  that  purpose  planted,  made,  and  erected,  in- 
closed a  certain  small  part,  (to  wit)  of  the  breadth  of 
8  feet  only,  of  each  of  the  said  doses,  and  separated  and 
cut  off  the  same  from  the  rest  of  the  said  two  closes  re- 
spectively, and  set  out  the  same  for  the  use  of  the  per- 
sons occupying  the  said  farm  in  their  enjoyment  of  the 
said  right  of  way,  such  way  so  set  out  and  inclosed  being 
thereby  rendered  liable  to  want  reparation  and  amend- 
ment, from  time  to  tim^  which  it  thereupon  became  the 
duty  of  the  said  £•  K,  as  occupier  of  the  said  closes,  and 
having  so  set  out  and  inclosed  the  said  part  of  each  of 
the  said  closes  for  the  use  of  the  persons  occupying  the 
said  farm  in  their  enjoyment  of  the  said  right  of  way, 
and  of  all  future  occupiers  of  the  said  closes  who  should 
keep  and  continue  the  said  hedges,  &&,  to  make  and 
cause  to  be  made  at  his  and  their  own  proper  costs  and 
diarges ;  and  the  said  E.  K.  from  the  time  of  his  so  in- 
closing, &c.  until  the  time  when  he  quitted  the  occupa- 
tion of  the  said  doses,  always  at  bis  own  proper  costs 
and  charges  repaired  and  amended  the  way  so  set  out, 
&c.,  and  every  part  thereof^  as  often  as  the  same  was 
required;  and  afterwards,  and  Ibng  before  the  said  se^ 
veral  times  when,  &c.  the  said  E.  JT.,  to  wit,  on  25th 
March  1 805,  quitted  the  occupation  of  thedoses,  and  the 
plaintiff  became,  and  was,  and  still  is  Ae  occupier  thereof^ 
and  kept  and  continued  the  hedgies,  Sec  Aad  after- 
wards, and  long  before  the  several  times  when,  &c  the 
said  way  became  and  was  fbundi^ous  and  impassable,  bo 

12  that 
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that  the  defendant  and  his  servants^  occupiers  ef  the         18 15. 
^d  fiumii  were  nedBssarily  prevented  from  using  the      ^"^ 
same;  and  the  defendant  thereupon  nve  notice  to  the        ^iMnst 

Ha»»uom. 

plaintuE^  and  requested  him  to  repayr  the  same,  which 
herefiised;  wherefore  the  defendant  being  so  seised, 
&c.,  and  having  occasion  to  use  the  said  way,  &c*,  did, 
at  the  said  several  times  when,  &c,  of  necessity  turn  out 
of  the  said  way,  and  pass  on  foot  and  with  his  servants 
and  horses,  &c.  out  of  that  way  into  those  parts  of  the 
said  closes  Ijdng  respectively  on  the  westerly  side  of  and 
near  to  the  said  ditch  or  bank,  &c.  for  the  purpose  of 
obtaining  a  way  to  the  said  king's  highway,  and  did  pass 
and  repass  along  those  parts  of  the  said  closes  into  the 
said  king's  highway,  and  from  thence  back  again  to  the 
siEud  farm,  as  he  lawfully  might,  going  on  those  occa- 
sions as  near  to  the  way  so  set  out  and  inclosed  as  he 
possibly  could;  and  in  so  doing  did  necessarily  and  un- 
avoidably, &C. 

3d  Plea,  that  the  defendant  long  before  and  at  the 
several  times  when,  &c.  was  and  still  is  seised  in  his  de- 
mesne as  of  fee^  and  also  in  the  occupation  of  Bolt  Hall 
farm,  contiguous  to  the  said  closes  in  which,  &c.,  and 
that  the  defendant  not  having  any  way  to  his  said  farm, 
otherwise  than  from  and  out  of  the  said  king's  highway 
into^  through,  over,  and  along  the  said  closes,  by  reason 
thereof^  and  being  so  seised,  at  the  several  times  when, 
8cc^  necessarily  had,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have,  and  all  the  occupiers 
of  the  said  farm  necessarily  have  had,  and  of  right  ought 
to  have  had,  a  certain  necessary  way  for  himseli^  and 
themselvei^  and  his  and  their  servants,  farmers,  and 
tenants,  occupiers  of  the  said  farm,  to  pass  and  repass 
on  foot,  and  with  horses,  carts,  and  carriages,  from  the 

D  d  3  said 


Hakrison* 
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18 15.         said  king^s  highway  into^  through,  over,  and  along  the 
'  said  closes,  unto  and  into  the  said  t'iirm,  and  so  from 

BVLLARO 

ag.iitut  thence  back  again,  ^  at  all  times  of  the  year  at  his  and 
their  will  and  pleasure,  for  the  nt'ces>ai*y  use  and  occu- 
pation of  the  said  farm,  the  same  way  being  the  nearest 
and  most  convenient  way  over  the  said  closes  from  the 
said  king's  highw^ay  to  the  said  farm ;  and  so  the  defend- 
ant pleads  the  inclosure  by  E,  K.9  and  continuance  by 
the  plaintiff,  and  justifies  as  in  the  former  plea.  Pleas 
to  the  second  count  respectively  similar  to  the  two 
above  set  forth. 
Demurrers  to  all  the  pleas,  and  joinder. 

Mariyat  in  support  of  the  demurrers  took  exception 
to  the  pleas,  that  the  defendant  who  claims  but  a  private 
way  cannot  charge  the  plaintiff  with  repairing  it,  with- 
out shewing  that  he  is  bound  ratione  tenurae,  or  by  pre- 
scription, or  express  stipulation ;  for  by  the  common 
law  he  who  has  the  use  of  a  thing  ought  to  repair  it. 
And  here  nothing  is  alleged  in  pleading  of  any  prescrip- 
tion, &c.,  but  only  that  a  former  occupier  did  in  fact 
repair  it.  Neither  can  the  defendant  justify  going  upon 
the  adjoining  land,  because  the  way  was  impassable ; 
for  this  right  extends  not  to  private  ways,  but  to  public 
ways  only,  {a)  Neither  is  this  well  pleaded  as  a  way  of 
necessttj/,  in  general  terms,  because  every  way  of  neces- 
sity must  originate  in  grant,  or  prescription  which  sup- 
poses  a  grant,  or  implied  reservation,  where  the  same 
person  was  seised  in  fee  of  all  the  closes  simul  et  semeh 
and  therefore  a  title  ought  to  be  set  fo)*tb. 

(a)  Taylor  v.  Wbiubtad^  Jklttgl  745. 

G.  MarriMy 


IN  THE  Firor-siXTH  Yeaii  of  GEORGE  IIL  391 

G.  Marrioitf  contra,  argued  that  it  sufficiently  ap*  18 15. 
peared  by  the  pleas  that  the  way  had  been  narrowed  by  -— 
the  inclosure  of  it,  and  was  thereby  rendered  liable  to  i^ainsi 
want  reparation ;  consequently  that  the  plaintiff  by  rea- 
son of  this  inclosure  was  boufid  to  repair  it;  and  the 
defendant  might  lawfully  go  on  the  adjoining  land,  if 
the  way  was  impassable  for  want  of  such  repair.  For 
without  insisting  in  conformity  with  Com.  Dig.  (a),  and 
Black.  Com.  (&),  for  this  right  in  every  case  of  a  private 
way,  it  is  enough  if  in  the  case  of  a  way  of  necessity  it  shall 
be  found  to  exist:  and  that  this  question  requires  consi- 
deration, appears  to  have  been  the  opinion  of  Buller  J.  in 
Taylor  v.  Whitehead,  {c)  In  Hennas  case  (d)  the  Judges 
agreed,  that  if  a  man  inclose^  where  he  may  by  law,  he 
is  bound  to  leave  a  good  way,  and  also  to  keep  it  in 
continual  repair  at  his  own  charge,  and  the  country 
ought  not  to  be  contributory  thereto.  And  as  to  this 
not  being  well  pleaded  as  a  way  of  necessity,  it  is  laid 
down  <^  that  if  there  be  but  one  road  to  a  place,  and  no 
other  way  of  going,  that  is  a  way  of  necessity  {e)f*  or, 
**  if  one  sells  land,  and  afterwards  the  vendee  by  reason 
thereof  claims  a  wny  over  part  of  the  plaintiff's  land, 
there  being  no  other  convenient  way  adjoining,  this  is  a 
lawful  claim,  because  it  is  a  thing  of  necessity.''  (^)  80 
that  this  plea,  which  generally  describes  it  as  a  way  of 
necessity,  does  all  that  is  required ;  and  the  plea  does 
not  admit  another  way,  as  in  Reynolds  v.  Edwards  (g\ 
for  which  reason  it  was  holden  ill.  But  granting  that 
it  is  defectively  pleaded,  yet  advantage  cannot  be  taken 

{a)  Chimin*  D.  6.  {l)  2Sf,C9m.$6*  (r)  Ihu^Lj^^. 

(J)  Sir  m  Jones,  a96.        (e)  Chichester  v.  Lethhridge,  IVilUs  R.  71. 
(/)  Clark  V.  Co^e,  Cro.  J.  170.  (^)  JViiles  X»  a8s. 

Dd  4  of 
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1815.        of  this  on  general  demurrer;  as  if  a  bargain  and  sale 
^"""^        be  pleaded,  without  a  consideration,  this  shall  be  good 

Bollard 

agninst         on  general  demurrer*  (a) 

Hakrison. 

Lord  EiXENBoROUGii  C.  J.  This  record  is  full  of  a 
vast  number  of  prurient  novelties  in  pleading,  and  there 
is  one  that  has  not  been  touched  upon  in  argument 
For  what  is  alleged  in  these  pleas,  that  the  defendant  is 
seised  in  fee  and  also  in  the  occupation  of  the  farm, 
every  pleader  knows  is  not  usual  nor  necessary,  for  the 
alleging  a  seisin  in  fee  virtually  includes  an  occupaticmt 
imless  the  contrary  be  shewn.  Then  as  to  this  being 
well  pleaded  as  a  way  of  necessity,  it  is  pleaded  as  such 
without  shewing  any  unity  of  possession  or  prescription, 
whereby  the  land  over  which  the  way  is  claimed,  became 
chargeable.  If  this  were  sufficient,  as  well  might  it  be 
pleaded,  without  more,  that  the  defendant  had  a  right  to 
pass  over  the  locus  in  qtio.  It  seems  to  suppose  that 
whenever  a  man  has  not  another  way,  he  has  a  right  to 
go  over  his  neighbour's  close.  But  that  is  not  so* 
This  is  a  sort  of  novelty  in  pleading  which  the  Court 
cannot  approve,  considering  that  the  rights  of  persons 
to  things  real  are  better  preserved  and  cherished  by 
maintaining  the  rules  of  good  pleading  than  by  almost 
any  other  thing  that  can  be  instanced.  The  question 
intended  to  be  agitated  upon  this  record  is,  whether  in 
thecase  of  a  private  way  the  grantee  may  break  out, 
and  go  extra  viam,  if  it  be  impassable^  as  in  the  case  of 
a  public  way.  As  to  that,  I  consider  Tcoflor  v.  White* 
head  has  settled  the  distinction,  that  the  right  of  going 
on  the  adjoining  land  extends  not  to  private  as  well  as 

{h)  BoltM  ▼.  B,  of  Carlisle,  %  H,  BL I59. 

public 
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public  ways.  And  there  may  be  many  reasons  in  the  18 15. 
case  of  highways,  why  the  public  should  have  on  out- 
let,  because  it  is  for  the  public  good  that  a  passage  ^  against 
should  be  afforded  to  the  subjects  at  all  times.  But  the 
same  necessity  does  not  exist  in  the  case  of  a  private 
right.  Whoever  will  look  to  Seijt.  WiUiam^s  note  to 
the  case  ofPomfrei  v.  Jtycrqfi  (a),  will  find  both  the  law 
upon  the  subject,  and  the  maimer  of  pleading  a  way  of 
necessityi  very  accurately  detailed.  It  is  a  thing  found- 
ed in  grant,  and  the  grantor  of  a  private  way  does  not 
grant  a  liberty  to  break  out  of  it  at  random  over  the 
ndiole  surfiure  of  his  dose.  It  is  established  law,  that 
the  grantee  of  a  private  way  cannot  break  out  of  it,  and 
I  hope  that  we  shall  not  be  carri^  to  nisi  prius  upon 
such  an  unlimited  right  as  claimed  by  these  pleas.  It 
seems  to  me  that  both  pleas  are  ilL 

Per  Curiam^  Judgment  for  the  Plaintiff. 

(d)  z  SMmd*  325.  n,  6. 


FATTfiRSON  against  Ritchie.  Tuadaj, 

Abv.  aist. 

A  SSUMPSIT  on  a  policy  of  assurance  on  goods  va*  An  tUndon- 
lued  at  14000/.,   on  board  the  Dispatch,   from  "/madfb^ihc 
to  QM^bec.    Loss  by  capture.     Plea  non  as-  *"2^^®«  ^ 


sumpsit.    At  the  trial  before  Lord  EOenborough  C.  J.  upon  intelli. 

•^  rt.       1  gcnce  brought 

at  the  London  sittings  after  last  Michaelmas  term,  there  of  the  capture 
was  a  verdict  for  the  plaintifl^  subject  to  the  opinion  of  tnsurei^  which 
the  Court  on  the  foUowing  case :  'r^^ul^Td  tH?" 

ceptt  was 
held  not  to  entitle  the  aitured  to  recover  as  for  a  totaj  lots,  where,  before  action  brought, 
the  goods  were  recaptured  and  arrived  at  the  place  of  destination,  by  which  t  partial 
loss  only  was  sustained;  for  the  assured  can  only  recorcr  an  indemnity  for  such  loss  as 
he  has  sustained  at  the  time  of  action  brought. 

On 
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1 8 15.  On  the  4th  of  August  1 8 1 3  the  plaintiff,  who  had  chnr- 


Patterson 


tered  the  ship  Dispatch  on  a  voyage  to  Qjiehec^  shipped 
againit  on  board  her  at  Liverpool^  the  goods  insured,  consisting 
of  3 1  puncheons  of  rum,  120  tons  of  sah,  and  a  quantity 
of  coals  and  mats,  of  which  he  was  owner,  for  Qjiebec,  to 
be  delivered  to  certain  persons  there  for  the  shipper's  ac- 
count. On  the  I  oth  of  August  the  ship  sailed  with  her  car- 
go, on  the  voyage  insured,  and  on  the  27th  of  September 
was  captured  by  an  American  privateer;  of  which  capture 
some  of  the  crew  of  the  Dispatch  hrought  intelligence 
to  the  plaintiff  9t  Liverpool  on  the  13th  of  '  ctober  ;  and 
on  that  day  the  plaintiff  communicated  the  facts  of  the 
capture  and  arrival  of  the  crew  to  the  underwriters,  and 
offered  to  abandon  to  them  his  interest,  and  demanded 
payment  of  a  total  loss,  but  the  underwriters  refused  to 
accept  the  abandonment  or  pay.  On  the  27th  of  OctO' 
her  the  ship  and  cargo  were  recaptured  by  an  English 
privateer,  and  carried  to  Halifax  for  adjudication; 
where  1 1  puncheons  of  the  rum  were  sold  in  order  to 
pay  the  salvage  on  the  recapture  of  the  goods.  After- 
wards in  May  1814  the  ship  with  the  remaining  goods 
reached  Quebec  in  good  condition,  where  the  goods 
were  sold  for  the  account  of  those  concerned,  but  it 
was  discovered  that  owing  to  the  capture  and  recapture 
188  gallons  of  the  rum,  and  23  tons  of  the  salt,  had 
been  plundered  and  w^ere  lost.  In  the  ordinary  coutse 
the  ship  and  cargo  ought  to  have  reached  €ittebec  in 
October  or  November  18 13,  an'd  it  was  from  the  causes 
above  stated,  and  from  the  freezing  of  the  river  Si.  Lcnxh 
renccy  which  sets  in  in  November  and  does  not  leave  the 
river  navigable  until  Aprils  that  they  did  not  arrive  at 
Qjuebec  till  the  May  following.  The  salvage  and 
charges  on  the  goods^  amounting  to  209/.,  were  paid  out 

of 
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of  the  proceeds  of  the  sales  vX  Halifax  and  Quebec;        1815. 
the  nett  proceeds  of  which  after  payment  of  such  sal-        — ""~ 

,  Patterson 

vage!'  and  charges  amounted  to  573/.,  whereas  if  the         agaimt 
goods  which  were  sold  at  Quebec  had  reached   their 
destination  in  October  or  Nove^nber  instead  of  the  May 
following,  when  the  market  was  declining,  they  would 
have  netted  559/.  more.     The  defendant  paid  to  the 
plaintiff,  without  prejudice,   the  difference  between  the 
valued  arvount  and  the  produce  of  the  rum  sold  at 
Hali/ax,  also  the  value  of  the  rum  and  salt  plundered 
and  lost,  and  also  the  209/.  paid  for  salvage  and  charges 
on  the  recapture,  which  payments  covered  the  plaintiff '» 
loss,  if  it  was  a  partial  loss ;  otherwise,  if  the  plaintiff 
was  entitled  to  recover  for  a  total  loss.      And  this  was 
the  question  for  the  opinion  of  the  Court. 

Scarlett,  for  the  plaintiff,  did  not  rely  on  the  loss  of 
the  market  or  of  the  voyage  (a),  as  constituting  this  a 
total  loss,  but  he  argued  that  the  capture  caused  a 
total  loss,  which  vested  in  the  assured  a  right  to  aban- 
don, and  which  right  the  assured  exercised  while  tlie 
loss  was  yet  total ;  and  therefore  the  subsequent  event 
of  the  recapture  shall  not  devest  the  plaintiff's  right. 
For  the  principle  is,   that  where  the  assured  has,  at  the 
time  of  abandonment,  a  right  to  charge  the  underwriter 
with  a  total  loss,  he  does  by  such  abandonment  cast 
the  chances  of  subsequent  events  upon  the  underwriter, 
instead  of  abiding  such  chances  himself.     And  the  mere 
spes  recuperandi,  which  every  abandonment  necessarily 
imports,  does  not,  because  it  is  afterwards  realized,  de- 
feat the  effect  of  an  abandonment  once  well  made.     It 
is  true  that  in  Bainbridge  v.  Neikon  {a)  it  was  said  that 

{a)  Anderson  v.  JVoilis,  ante,  toI.  ii.  140.  {h)  10  East,  345. 

the 
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1 815.  the  time  of  action  brought  is  the  time  to  see  whethef 
-"■^  there  has  been  a  total  loss  of  the  subject-matter  to  the 
against  plaintiff;  and  so  it  may  be,  where  at  the  time  of  aban- 
donment the  total  loss  is  not  complete ;  as  if  the  ship  be 
recaptured  at  the  time,  and  it  remains  uncertain  whether 
the  loss  will  be  total ;  and  consequently  where  an  un- 
conditional right  of  abandonment  and  of  immediate 
suit  for  a  total  loss,  never  vested  in  the  assured;  which 
was  the  case  of  Bainhridge  v.  Neilson.  And  even  the 
authority  of  that  case  has  been  doubted  in  Dom.  Proc. 
in  Bramn  v.  Smith  {b\  and  Smith  v.  Robertson,  (c) 

Littledaley  contra,  after  referring  to  M*Iver  v.  Hender- 
son  (d)  which  was  argued  last  term,  and  now  awaited 
judgment,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  point  now  made  is 
that  at  the  time  of  abandonment  there  was  a  complete 
vested  right  of  abandonment,  and  that  this  being  once 
vested  is  not  done  away  by  subsequent  events.  In 
M^Iver  V.  Henderson  there  had  been  at  one  time  a  total 
loss,  and  circumstances  went  to  shew  that  this  totality 
had  never  ceased,  for  the  captain  was  obliged  to  depo- 
sit a  sum  of  money  by  way  of  bail,  and  never  had  en- 
tire restitution.  Bainhridge  v.  Neilson  was  I  believe 
determined  upon  the  authority  of  Godsal  v.  Boldero, 
which  underwent  much  consideration,  and  was  founded 
upon  the  doctrine  of  Lord  Mansfield  in  Hamilton  v. 
Mendcs ;  and  although  Lord  Eldon  is  said  to  have  spo- 
ken with  dissatisfaction  of  Bainhridge  v.  Neilson  in  the 
House  of  Lords,  I  confess,  with  all  deference,  I  am 

{a)  i2kw,ZA9*  (^)  a  Daw.  474,  (r)  See  post. 
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be  a  sufficient  answer  to  an  action  against  the  sheriff        iSijt 

brought  before  it  was  put  in.     Nobody- has  as  yet  been 

hardy  enough  to  imagine  that  comperuit  ad  diem  may         against 

be  satisfied  by  putting  in  bail  at  any  time  before  the 

trial.     There  is  a  vast  number  of  things  so  clear  that 

it  needs  no  authority  to  prove  them.    Wherefore  nobody 

has  hitherto  doubted,  that  if  a  person  is  required  to  ajv 

pear  in  one  term,  his  appearance  after  the  term,  and  after 

the  action  for  an  escape  is  brought,  will  not  satisfy  it. 

Bayley  J.  By  putting  in  bail  of  the  term  in  which 
the  writ  was  returnable  the  action  may  be  defeated,  be- 
cause when  bail  is  allowed  generally  of  the  term,  you 
cannot  enquire  on  what  day.  This  is  the  utmost  extent 
to  which  the  practice  has  gone. 

Dampier  J.  I  do  not  understand  that  the  practice 
has  ever  been  carried  beyond  the  term  in  which  the  writ 
was  returnable ;  if  bail  might  be  put  in  after  the  term, 
•it  might  at  any  time  before  trial.  But  the  question  is, 
has  the  sheriff  answered  the  exigency  of  the  writ,  which 
requires  bail  to  be  put  in  of  Easter  term,  by  putting  it  in 
of  Trinity  ? 

Per  Curiam^  Judgment  for  the  Plaintiff* 
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1815. 


Thursdajt 
Nov*  23d. 

In  trespass 

agAintt  the  ad- 
jutant of  a  re- 
giment of  local 
militia  for  ar- 
resting and 
imprisoning  a 
Serjeant  in  the 
same  regiment, 
upon  a  charge 
of  unsoldier- 


Bailey  against  Warden.    (In  Error.) 

nPHIS  case  was  aiigued  in  last  Easter  term  bj  Blasset 
Serjt«  for  the  plaintiff  in  error,  and  Storks  for  the 
defendant     For  the  authorities  cited  in  aigument,  see 
4  TaunL  69.  et  seq. 

Lord  Ellekborouoh  C.  J.  on  this  day  delivered  the 

like  conduct  in    judgment  of  the  Court. 

eicitmg  dis-         *      ^ 

obedience  and         This  is  a  writ  of  error  from  the  Common  Pleas  in  an 

mutiny,  it  is  a 
good  defence 
upon  the  gene- 
ral issue  that 
the  action  was 
not  brought 
within  six 
months  after 
the  fact  com- 
mitted ;  but  if 
the  imprison- 
ment b  con- 
tinued by  de- 


action  of  trespass  brought  by  the  plaintiff  below,  Richard 
Warden^  a  seijeant  on  permanent  pay  in  the  first  rai- 
ment o{  Bedfordshire  local  militiai  against  the  defendant 
below,  Charles  Bailey^  adjutant  of  the  same  regiment, 
for  the  arrest  and  imprisonment  of  him  under  the  cir* 
cumstances  stated  in  the  bill  of  exceptions  tendered  to 
Sir  James  Mansfield,  then  C*  J.  of  C.  P.  at  the  trial,  and 
fondant,  in  puP-  ^y^^^y^  j^^^  ^^^  before  this  Court  with  the  orimnal 

sotnce  of  orders  ^ 

from  the  com-    record,  under  the  writ  of  error  in  this  case.    The  dc- 

minding  officer 

of  the  regiment,  fendant  below  pleaded  the  general  issue^  and  upon  that 
wiUii?  iix  i^u^  coming  on  to  be  tried  at  Bedfbrd,  the  following 

action  Hes*^       bill  of  exceptions  was  tendered  to  the  Chief  Justice. 
SuMw  of^t"        "^^  ^*'*  ^^  exceptions  states  the  evidence  given  for 
be  justifiable  on   Word^  to  be  this :  in  Nao.  1 800  Warden  was  a  serieant 

the  part  of  the  ^  ^  ^    ^  •' 

commanding      on  permanent  pay,  in  the  first  regiment  o( Bedfordshire 
such  continu-     local  militia,  of  which  r^ment  Baiky  was  adjutant, 

ance  was  held 

to  be  justifiable  where  it  was  in  order  to  bring  pUintifT  to  a  general  coart*martial 
for  uttering  words  in  the  presence  of  several  leijeants  and  others  of  the  same  regiment, 
amounting  to  disorderly  conduct  on  the  part  of  plaintilT,  to  the  prejudice  of  good 
order  and  military  difcipUne«  within  the  Mth  seedon  of  the  artldei  of  war,  art  s., 
although  the  words  uttered  referred  to  an  order  made  by  the  commanding  officer, 
which  he  was  not  strictly  competent  to  make»  aad  although  plaintiCwis  acquitted  by 

tial 

and 


the  sentence  of  the  court-martiaJ 
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wad  Samud   Whitbread^   Esq.    was  lieutenanUcolonel         1815. 
commandant     In  tbat  month  the  lieutenant-colonel        _ 

Bailkt 

made  a  verbal  order,  as  part  of  the  military  duty  of  the  ^ngainu 
regiment,  that  certain  of  the  seijeants  and  corporals,  of 
whom  HSrfdmwasone^  should  attend  an  evening  school 
to  be  kept  by  the  serjeant^m^or  of  the  regiment,  for  the 
purpose  of  iiutmction  in  reading  and  writing,  and 
flhoold  pay  a  weeidy  sum  for  the  expences  of  the  schooiy 
and  for  the  charges  incurred  thereby.  Warden  having 
been  absent  from  the  school,  was  for  that  cause  ordered 
to  appear  on  parade  with  other  Serjeants  and  corporals 
of  the  regiment,  before  the  lieut.-col.,  on  the  ist  of  J%^ 
cember^  and  he  accordingly  appeared,  and  was  dismissed 
by  the  lieut.-coL  upon  begging  pardon  for  his  neglect, 
and  promising  to  attend  the  school  in  Aiture.  Other 
Serjeants  and  corporals  present  on  that  occasion,  and 
among  oth«*s  one  John  Cooperj  had  been  ordered  to 
attend,  and  did  attend  for  the  same  cause  as  Warden^ 
and  Cooper  was  dso  ordered  to  attend  for  disobedience 
of  a  military  order  given  to  him,  and  Warden^  CoopeTf 
and  the  other  seijeants  and  corporals  were  sent  for,  one 
by  one,  from  the  parade,  and  called  in  before  the  lieut.*- 
coL,  and  neither  Cooper  nor  any  of  the  others  heard 
Warden  address  any  words  to  Cooper^  or  to  any  of  them, 
to  encourage  him  or  them  to  refuse  to  attend  the 
school,  or  to  that  efiect.  The  parade  was  dbmissed  in 
a  quiet  and  orderly  manner,  and  the  adjutant  was  pre- 
sent on  duty  during  the  whole  parade.  Before  Warden 
was  dismissed  he  was  ordered  to  attend  a  drill  parade 
on  the  following  day,  and  did  attend,  and  whUe  he  was 
standing  on  parade,  Bailey  put  him  under  arrest,  and 
gave  him  in  charge  to  some  non-commissioned  officers 
of  the  regiment^  who  with  drawn  swords  marched  him 
Vol,.  IV.  E  e  through 
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1815.        through  the  streets  to  the  oommon  gaol  of  flie  town  of 

Bedfi>rdj  and  placed  him  in  the  custody  of  the  gaoler, 

i^ai^sl  <uid  there  imprisoned  him  in  a  cell  of  the  gaol  from 
that  day  to  the  4th  pf  December^  when  he  was  brought 
before  the  heut^-coL  and  the  defendant  at  the  inn,  and 
the  lieut.-coI.  ordered  him  to  be  remanded  to  the  gaol, 
which  order  was  delivered  to  BaUey  to  see  executed, 
and  was  executed  by  him  accordingly,  tad  Warden  was 
lodged  in  the  gaol  as  before,  untH  the  I4tk  of  Decern* 
ber.  On  the  24th  he  was  in  the  same  manner  and  by 
the  same  command  taken  from  the  gaol  to  his  own 
dwelling-house  in  Bedford^  and  there  imprisoned  until 
the  26th  of  Jauuary  following,  when  he  was  in  Uke 
mamier,  and  by  the  same  command,  taken  from  his 
dwelling-house  to  5/i/^o»  barracks,  and  was  there  impri- 
soned  until  the  nth  o{  March.  No  diarge  in  writing 
\ras  given  by  Bailey^  or  by  any  person,  to  the  gaoler, 
or  any  other  person,  at  the  time  of  the  imprisonmtet  in 
tlie  gaol,  and  at  that  time  there  was  a  guard-FDom  in 
Be^ybrd  beiongidg  to  the  regiment.  Tliis  action  was 
commenced  on  the  27th  oijune  foBowing. 

The  counsel  for  Bailey  gave  in  evidence  the  articles 
^f  war,  and  also  these  flicts.  The  town  oi  Bedford  was 
the  head-quarters  of  the  regiment,  which  wa^  then  dis- 
embodied One  of  the  duties  ndiich  seijeants  have  to 
pei{brm»  k  to  write  the  daily  orders  for  their  companies 
in  the  ordeily  book,  and  to  keep  the  accounts  of  such 
companies.  The  order  for  attending  school  was  duly 
notified  to  the  non*«ommissioBed  offioera  by  BaUey^  who 
abo  signified  to  them  that  it  was  intended  that  the  ez- 
|Mnoe  of  the  school,  wlbkh  m^^  be  8il»  or  6&  a«pieoe 
per  wodc,  should  be  paid  by  such  aoa-oomnBasioned 
cffitein,  batduttif  die^a^wntiBsoftbeadiooleoaldbe 

defrayed 
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de&Bjred  by  a  smaller  weekly  payment,  a  lest  sum  than        i8i5. 
8^  a  week  would  be  collected.    No  objection  was  then        •^-— 

1     «.  »  Bailit 

made  by  any  pf  the  non-commissioned  officera  to  such        t^nnsi 
order  and  intention.    The  school  commenoed  on  the 
27th  of  Navottber  1809,  and  was  continued  until  the 
8th  of  December.   Part  of  the  non-commissioned  officers 
of  the  r^;iment  attended  the  school,  and  others  absented 
themselyes.    Nothing  was  ever  peid  by  any  of  them  on 
account  of  the  school,  or  deducted  from  their  pay,  or 
demanded  of  them  otherwise  than  by  issuing  the  above 
order  for  establishing  the  schooL     When  Cooper  was 
called  off  the  parade  into  the  houee  to  be  spoken  to  by 
the  lieut.*-coL,  other  segeants  and  corporals  of  the  regi- 
ment who  were  ordered  to  attend  the  parade^  but  not 
for  non-attendance  at  the  school,  or  for  any  other  de- 
finult,  hefird  Warden  speak  these  words :    *^  Damn  your 
eyes.  Jack,  don't  give  up,  don't  yield,  don't  go  to 
school,  for  I'll  be  damn'd  if  I  do ; '  I  will  soldier  with 
any  body,  but  I  will  not  go  to  school,  I  will  not  be 
xnade  a  boy  of;  I  hope  we  shall  be  dismissed  in  time 
for  the  post  this  evening,  that  my  father  may  write  to 
the  war-office ;  my  father  will  see  me  righted  though  it 
cost  200/L    A  regimental  court-martial  will  not  do  for 
me,  I  will  have  a  general  court-martial;"  which  words 
the  Serjeants  and  corporals  who  heard  them  believed  to 
be  addressed  to  Cooper^  but  neither  Cooper  nor  any  of 
the  otlier  serjeants  or  corporals,  who  were  ordered  there 
us  defaukei^  heard  the  words.  Upon  hearing  these  words 
one  SmiAt  a  serjeanHn  the  regiment,  eaid  to  Warden^ 
<^  By  God  Almighty,  such  language  as  that  is  enough 
to  mdce  the  men  mutiny,"  to  which  JVetrden  replied, 
^'  He  would  be  damn'd  if  he  cared."  In  the  same  oven- 
ang,  long  after  the  parade  had  been  dismissed,  some  of 
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1815.        the  Serjeants  and  corporals,  who  had  witnessed  this  lalH 
-— —        guage  and  behaviour  of  Warden,  communicated  it  la 

Bailet 

j^Mttst  the  serjeant-major,  and  the  following  morning  it  W8» 
reported  to  Bailegy  who  sent  immediately  for  Smithy 
and  Smith  confirmed  it  to  him.     Whereupon  Bailey 

ordered  Warden  to  attend  liim,  and  repeated  to  him  the 
words  imputed  to  him,  and  read  to  him  tlie  3d  and 
4th  articles  of  the  2d  section  of  tlie  articles  of  war,  on 
mutiny,  and  immediately  put  Iiim  under^  arrest,  and 
caused  him  to  be  marched  in  charge  of  a  seijeaut,  and 
a  file  of  corporals,    with  bayonets  fixed,    firom  his 
(Bailet/s)  house  in  Bedford  to  the  town  gaol,  and  lefi 
him  in  custody  there^  and  forthwith,  viz.  on  the  3d  of 
December^  made  a  report  thereof  to  tjie  lieutenaat- 
colond.    The  lieutenant-colonel,  on  the  4th  of  Decent 
her^  attended  at  the  inn  to  enquire  into  the  subject,  and 
for  that  purpose  ordered  Warden  to  be  taken  from  the 
gaol  to  the  inn,  and  to  be  brought  before  him,  and  on 
his  being  brought,  stated  to  him  the  nature  of  the 
charge  agalhst  him,  which  had  been  reported  to  him  by 
Bailey^    Warden  denied  the  charge,  and  the  lieutenant- 
colonel  examined  three  witnesses,  viz*  Smithy  another 
seijeant,  and  a  corporal,  who  asserted,  in  the  presence 
of  Warden^  that  they  had  heard  him  use  the  aforesaid 
words,  or  part  of  them.     The  lieutenant-colonel  did 
not  examine  Cooper^  or  any  of  the  serjeants  and  cor- 
porals who  were  present  on  the  parade  of  the  istof 
December  as  defaulters,  but  thereupon  (»:dered  Warden 
to  be  taken  fi'om  the  inn  to  the  goal,  and  to  be  there 
impri^ned  in  manner  aforesaid.     This  order  was  de- 
livered by  the  lieutenant-colonel^to  Bailey^  that  he  might 
attend  to  its  being  duly  executed,  as  adjutant,  and  it 
was  executed  by  Bailey  in  conformky  to  the  order.  On 
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the  5th  of  DecembeTy  the  lieutenant-colonel  having  pre-         1815* 

viously  consulted  his  officers  on  the  subject,  who  thought 

it  a  fit  case  for  a  general  court-martial,  wrote  to  the        j^ainst 

general  commanding  the  district,  requesting  that  the 

same  might  be  appointed* 

(The  bill  of  exceptions  then  set  £c>rth,  and  His  Lord- 
ship stated,  a  correspondence  between  the  h'eutenaut- 
colonel  and  the  general  commanding  the  district,  com- 
mencing on  the  5  th  of  December  and  ending  on  the 
2d  of  January^  touching  the  charge  against  Warden^ 
and  the  bringing  him  to  a  general  court-martial  \  tlie 
substance  of  which  was,  that  the  lieutbnant-colonel  being 
required  to  transmit  to  the  war-office  a  specific  charge 
against  Warden^  did,*  on  the  2  2d  oi  December^  prefer  a 
charge  against  him  for  unsoldier-like  and  mutinous 
conduct,  and  endeavouring  to  excite  Cooper  to  disobe- 
dience and  mutiny,  and  speaking  and  using  the  words 
(as  above  stated)  addressed  to  Cooper  in  the  presence 
and  hearing  of  several  non-commissioned  officers  of  the 
regiment*  Upon  which  the  lieutenant-colonel  was  in- 
formed that  the  commander-in-chief  approved  of  there 
being  a  general  court-martial  for  the  trial  of  Warden^ 
and  that  in  consequence  of  the  insufficiency  of  the 
militia  force  in  the  district  to  compose  a  general  court* 
martial,  Wfirden  was  to  be  tried  at  Norman  Cross  bar- 
racks.) 

On  the  pth  o(  Decetnber  Warden  made  a  demand  in 
writing  of  the  cause  of  his  commitment,  and  on  the  loth 
obtained  a  copy  of  it,  which  was  for  unsoldier-like  con- 
duct in  exciting  disobediencd  and  mutiny.  On  the  24th 
the  lieutenant-colonel  ordered  Warden  to  be  removed 
from  the  goal  to  his  ( Warden^ s)  own  hous^  which  order 
was  executed,  and  Warden  vrsa  ordered  to  remain  under 
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1815.  military  arrest  at  his  house^  but  did  not  in  fact  remain 
constantly  within  his  house,  nor  was  any  guard  placed 

agmnst  Over  him  there,  but  he  was  attended  by  a  seijeant^  by 
order  of  the  lieutenant-colonel  and  Bailey^  when  be 
went  from  home,  and  continued  under  such  arrest  until 
the  26th  o{  January.  On  the  i  ath  of  January  a  warrant 
issued  for  ti  general  court-martial  on  Warden  upon  the 
above  charge,  in  consequence  of  which,  and  of  an  order 
from  the  lieutenant-colonel,  Bailey  directed  Jf^den  to 
be  marched,  and  he  was  accordingly  marched  from  his 
own  house  to  the  Norman  Cross  barracks,  and  delivered 
into  the  custody  of  the  officer  of  the  guard  there^  on  the 
26th  of  January,  A  general  court-martial  was  held  upob 
him  on  the  30th  and  3  ist,  when  he  was  acquitted  of  the 
charges,  but  was  continued  in  custody  at  the  barracks 
until  his  majesty's  confirmation  of  the  sentence  eould  be 
obtained,  and  on  the  i  ith  of  March  following  such  coti^ 
firmation  was  communicated  in  due  course,  and  he  wa» 
discharged* 

Such  are  the  &ct8  which  are  stated  at  some  length  of 
detail  in  the  bill  of  exceptions ;  and  the  questions  for 
our  consideration  upon  this  record  ar^  to  be  found  in 
the  errors  assigned.  The  first  error  is  assigned  in  this, 
that  the  Judge  at  the  trial  declared,  and  delivered  his 
opinion  to  the  jury,  that  the  several  matters  mentioned 
in  the  WU  of  exceptions  were  not,  nor  was  any  of  tbeoi, 
upon  the  whole  of  the  case,  sufficient  to  bar  the  original 
plaintiff  of  his  action  against  the  defendant  below.  The 
second  error  is,  (the  error  commonly  assigned)  that  the 
verdict  was  given  for  the  plaintiff,  whereas  it  ou^t  to 
have  been  given  for  the  defendant.  The  third,  that 
judgment  was  given  for  the  plaintiff,  whereas  it  ought 
to  have  been  for  the  defendant.    AU  the  ertors  assigned 
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I 

resolve  themfidves  into  this  question,  whether,  upon  the        1815. 
whole  of  the  facts  stated  upon  the  record,  and  the  bill       " 

A  .  ,  Bailey 

of  exceptions,  (removed  here  by  writ  of  error,)  the  aiauut 
plaintiff  was  entitled  to  recover  any  verdict  at  all ;  for 
if  he  was,  then  the  direction  of  the  Judges  the  verdict 
of  the  jury,  and  the  judgment  of  the  Court  below,  were 
«li  of  them  right;  if  the  plaintiff  was  not  so  entitled, 
then  all  of  them  were  erroneous.  The  question  nar- 
turally  arises,  in  the  first  instance^  on  the  legality  of 
the  original  arrest  of  Warden  by  Bailey  on  the  2d  of 
December  i  but  as  the  action  is  by  the  local  militia  act, 
4  a  6. 3.  ^.90.,  as  well  as  by  the  mutiny  act,  required 
to  be  brought  within  six  months  after  the  fact  commit* 
ted,  and  as  the  action  was  not  in  this  case  brought 
until  the  27th  oijune  following,  it  becomes  material  to 
enquire  how  long  the  imprisonment  under  this  original 
arrest  continued,  and  whether  any  part  of  the  time 
during  which  it  continued  falls  within  the  period  of  six 
months  immediately  preceding  the  27th  June  .*  for  if  it 
ilid  not,  the  action  as  to  such  trespass  (supposing  it. 
«uch,  and  not  to  be  otherwise  justifiable^)  is  at  any  rate 
barred  by  the  statute  of  limitationiB,  whidi^  tbou^  not 
specially  pleaded  in  this  case^  wi^  ogea  to  the  defendant 
below  in  the  way  of  defence,  as  fecial  matter,  on  the 
general  issue.  Up  to  the  4th  otDecmbfr,  wheai  WarfUn 
was  brought  firom  the  gaol  to  wbipb  be  had  been  com- 
mitted hy  Baikjf^  to  the  Swan  Jmh  before  the  lifntfnanN 
colond,  there  can  be  no  doubt  that  the  imprisonment 
was  under  the  authority  of  BaiUy^  and  waa  an  act  for 
which  he  waf  originally  ^nd  personslly  responsible* 
On  the  4th  of  December  he  was  remanded  by  die  order 
of  the  lieutenant-colonel  to  the  gaol  in  which  he  hsd 
before  been  confined  under  the  original  arrest,  and  \fg 
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1815.  the  order  of  Bailey^  and  was  there  left  under  the 
—         gaoler's  custody  till  the  24th  Decemberj  when  he  wa» 

against  taken,  by  the  command  of  the  lieutenaqt-colonel^  firon 
the  gaol  to  the  dwelling-house  of  him.  Warden^  ^ 
Bedford^  where  he  was  imprisoned  till  the  26th  iX 
Januaryj  when  he  was,  by  the  like  command  of  the 
lieutenant-colonel,  taken  to  Stilton  barraekft,  where  he 
was  imprisoned  till  the  i  ith  of  Marckj  when  he  was 
discharged,  after  an  acquittal  by  a  court-martial  hdd 
upon  him  on  the  30th  and  3  ist  oSJanuofy*  The  con- 
tinuance in  custody  of  Warden  after  the  31st  ofjanuartf^ 
when  he  was  acquitted,  was  necessary  and  unavoidable 
until  his  majesty's  confirmation  of  the  sentenoa  of 
acquittal  could  be  obtained.  Upon  these  facts,  the 
imprisonment  under  the  mere  authority  of  Bailey  seems 
to  have  ceased  on  the  4th,  or  at  ftirthest  on  the  24tb 
of  December^  that  is,  above  six  months  before  the  27th 
of  Juney  when  the  action  was  brought.  He  is  therefore 
protected  against  this  action  by  the  statutable  limitation 
of  time  of  six  months  in  this  case,  unless  the  subsequent 
imprisonment  by  the  command  of  the  lieutenants 
colonel,  is  one  for  which  Bailey  is  respoiluble  jointly 
with  the  lieutenact^colond,  and  if  that  imprisonment  be 
not  itself  justLGable  on  the  partof  thelieutenant-colonci 
and  those  concerned  with  him  therein.  If  it  was  justi- 
fiable in  the  lieutenant-colonel  it  certainly  was  at  least 
equally  so,  on  the  part  of  those  wl^  then  acted  in  his 
aid,  and  by  his  immediate  command ;  whidi  brings  it  to 
the  question.  Was  lieutenant-colonel  Whitbread  war- 
ranted by  law  in  the  orders  which  he  gave  on  the  24tli 
of  December  for  the  imprisonment  of  ffarden  at  his  own 
house,  and  in  his  continuance  of  him  under  arrest,  in 
order  to  trial,  till  nth  March  1810,  the  time  of  his 
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final  diadiarge.  The  specific  charge  against  Warden^  1815* 
as  reported  to  the  lieutenant-colonel  and  verified  by  the 
evidence  of  two  seijeants,  Smith  and  Crafts  and  of  cor-  ^//^''J' 
poral  Bobinsmh  was,  that  they  had  heard  Warden  say 
to  John  Cooper  J  another  seijeant  of  the  regiment  (and 
who»  as  wdl  as  Warden  and  other  serjeants  and  corpo- 
rals of  the  regiment,  had  been  verbally  (^dered  as  part 
of  his  military  duty  of  the  regiment  to  attend  a  school 
to  be  kept  in  the  evening  by  the  seijeant-major  of  the 
regimemt  for  the  purpose  of  instruction  ill  reading  and 
writing,  and  to  pay  a  weekly  sum  for  the  expences  of 
such  school,  and  for  the  charges  incurred  thereby,) 
these  words,  <^  Damn  your  eyes,  Jack,  don't  give  up, 
don't  yield,  d<m't  go  to  school,  for  I'll  be  damned  if  I 
do;  I  will  soldier  with  any  body,  but  I  will  not  go  to 
school ;  I  will  not  be  mode  a  boy  of;  I  hope  we  shall 
be  dismissed  in  time  for  the  post  this  evening,  that  my 
father  may  write  to  the  war*ofiice :  my  father  will  see 
me  righted)  though  it  cost  him  two  hundred  pounds. 
A  regimoital  court-martial  will  not  do  forme;  I  wili 
have  a  general  court-martial."  And  that  one  Th<mms 
Smithy  a  seijeant  in  the  regiment,  then  present,  there- 
upon said  to  Warden^  ^^  By  God  Almighty,  such  lan- 
guage as  that,  is  enough  to  make  the  men  mutiny :"  to 
which  Warden  replied,  '*  he  would  be  damned  if  he 
cared."  And  the  question  is,  whether  these  words 
addressed  as  they  were  publiokly  in  the  presence  of 
other  sieijeants,  &c«  of  the  r^ifnent  to  a  seijeant  of  the 
regiment,  then  called  in  question  by  his  lieutenant-cold- 
nel  in  respect  of  his  defimlt  in  not  obeying  the  above 
order  of  the  lieutenant*colonel,  afforded  a  reasonable 
and  probably  ground  of  complaint  against  Warden  in 
resp<!ct  of  the  words  uttered  by  him.     In  the  24th  seet. 
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18 1 5*         of  the  articles  of  war,   (p.  80.}  art  2.  it  is  provided, 

that   *^  all  crimes  not  capital,  and  all  disorders  and 

against  n^lects,  which  o£Scers  and  soldiers  may  be  guil^  of  to 
the  prgudice  of  good  order  and  military  discipline^ 
(though  not  specified  in  the  said  rules  and  articles,)  are 
to  be  taken  cognizan9e  of  by  a  general  or  r^imental 
court-martial,  according  to  the  nature  and  degree  of  the 
offence^  and  to  be  punished  at  their  discretion.  Now 
can  it  be  asked  whether  the  uttering  such  words  as  are 
abovementioned,  upon  the  occasion,  and  in  the  psesenoe 
of  the  seijeants  and  others  of  the  regiment,  amoui^ed 
to  disorderly  conduct  on  the  part  of  Warden^  to  the 
prejudice  of  good  order  and  military  discipline  ?  And  if 
the  uttering  of  such  words,  of  the  tendency  and  pro- 
bable effect  of  which  as  to  the  exciting  of  mutiny 
Warden  was  admonished  ai  the  time,  but  which  he  with 
an  oath  profiassed  himself  to  disregard,  be  a  species  of 
conduct  so  clearly  disorderly,  and  operating  directly  to 
the  prejudice  of  good  order  and  discipline,  can  there  be 
a  doubt  whether  it  faHs  within  the  language  and  object 
of  the  2d  article  of  the  24th  sect  of  the  articles  of  war,  so 
as  to  render  the  person  guilty  of  such  oflfence  cognizable 
by  a  general  or  regimental  court-martial?  Nor  will  he 
be  less  an  object  of  this  tribunal  for  the  purpose  of  mi- 
litary punishment,  because  the  order  of  the  lieutenant- 
colonel,  to  which  this  language  refierred,  might  not  be 
a  valid  one,  and  such  as  he  was  strictly  competent  to 
make;  and  indeed  it  has  not  been  argued  on  the  part 
of  the  (daintiff  in  error  that  the  order  was  a  valid  one ; 
but  there  may  be  disorderiy  conduct  to  the  prejudice  of 
good  order  and  military  discipline,  in  the  manner  and 
teims  used  and  adopted  by  one  sddier  in  dissuading 

another,  soldier  notio  obey  an  order  not  stric^y  l^al. 
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K  every  erroneous  order  on  the  part  of  a  conunanding         18 15* 
officer  would  not  only  justify  the  individual  disobedience       *^"*" 

•^  "         "^  Bailet 

of  it  by  the  soldier,  but  would  even  justify  him  in  mak*        yainsi 
ing  inflammatory  and  reproachful  public  comments 
upon  it  to  his  fellow-soldiers,  equally  the  objects  of  such 
CMrder  with  himself,  is  it  possible  that  military  order  and 
discipline  could  be  maintained  ?    And  can  such  con- 
duct originate  from  motives  not  mischievous  and  disor^ 
derly)  in  the  breast  of  a  person,  who  declares  that  he  is 
indifferent  whether  his  conduct  has  that  effect,  and  that 
to  the  extent  even  of  producing  actual  mutiny  ?  Assum«- 
ing  therefinre  such  conduct  on  the  part  of  Warden  to 
&U  clearly  within  the  description  of  disorderly,  *<  and 
to  the  prejudice  of  good  order  and  military  discipline^" 
and  to  be  the  subject  of  trial,  and  upon  conviction  of 
punishment,  under  the  a4th  section  and  id  article  of 
the  articles  of  war,  the  only  remaining  question  is,  was 
it  lawful  for  the  lieutenant-colonel  to  arrest  the  soldier 
accused  of  such  misconduct,  in  order  to  his  being  forth- 
coming to  answer  the  matter  of  such  charge.     The  22d 
article  of  war  runs  thus :  *<  To  the  end  that  offenders 
may  be  brought  to  justice,  we  hereby  direct,  that  when- 
ever any  officer,  or  soldier,  shall  commit  a  crime  de- 
serving punishment,  he  shall  by  his  commimding  officer 
be  put  in  arrest,  if  an  officer,  or  if  a  non-commissioned 
officer,  or  soldier,  be  imprisoned,  until  he  shall  be  either 
tried  by  a  court-martial,  or  shall  be  lawfully  discfaaijped 
by  a  proper  authority."   The  crime  with  which  Warden 
was  charged  was,  if  proved,  (according  to  what  has  been 
before  said)  a  crime  deserving  of  punishment  within  the 
tenns  of  this  article  of  war,  and  of  course  subjecCed 
Warden  as  a  non-commissioned  officer  to  imprisonment 
until  trial)  and  the  trial  was  hsyl  upon  the  q>pllcation  of 
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Bailey 
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the  lieutenant-colonel  as  soon  as  a  court-^nartial  eould 
be  conveniently  convened  for  that  purpose^  And 
though  it  terminated  in  the  acquittal  ofWarderij  it  does 
not  deprive  the  parties  of  the  same  justification  which 
they  would  have  had  in  another  event  of  the  trial,  if 
there  was  a  reasonable  and  probable  cause  for  the 
original  imprisonment  of  the  plaintiff  Warden^  until 
trial  could  be  had,  and  afterwards  till  his  majesty's 
confirmation  of  the  sentence  could  be  obtained.  We 
are,  therefore,  of  opinion  that  the  alleged  trespasses  in 
this  case  were  at  any  rate  covered  by  the  statutaUe 
limitation  up  to  the  24th  December^  and  that  all  the 
subsequently  alleged  trespasses  committed  under  the 
order  and  in  aid  of  the  lieutenant-colonel,  were  justi- 
fiable in  respect  of  that  officer,  and  consequently  in 
respect  to  the  defendant  below,  as  acting  under  the 
command,  and  in  aid  of  that  officer. 

Judgment  for  the  plaintiff  in  eiror* 


Nov.  »3d. 

6eiTice  of  a 
latitat  directed 
to  the  iherifTof 
Surrey 9  at  £ai^ 
9on\  coffee- 
hotue  in  the 
city  of  LonJon, 
is  irregular, 
and  the  Court 
will  set  it  aside. 
Seats  if  thera  be 
a  doubt  as  to 
the  confines. 


Chase  against  Joyce. 

T  ORD  EUenborottgh  C.  J.  delivered  the  judgment  of 
the  Court* 
This  case  came  before  the  Court  at  the  end  of  the 
last  term,  on  a  motion  made  by  Mr.  Andrews  to  set 
aside  the  service  of  a  latitat,  and  subsequent  proceed- 
ings^ for  irregularity,  the  same  being  directed  to  the 
sheriff  of  Surrey^  and  having  been  served  on  tlie  de- 
fendant  at  Bai$<m*s  coffee-house  in  the  city  o(  Idmdon. 
There  appearing  to  have  been  contrary  decisions  on 
the  point,  the  Court  having  heard  Mr.  Manyai  shew 
cause  against  the  rule^  and  Mr.  Jndrem  in  support  of 

it. 


JOTCC* 
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It,  directed  it  to  stand  over  hi  order  that  the  cases  1815. 
might  be  looked  into,  and  the  practice  settled  for  the 
future.  We  have  looked  through  the  several  cases  on  ^aina 
the  subject  to  which  we  were  referred,  viz.  Deoenege  v. 
Dalhy,  Doug.  383.  4th  edit*,  Barman  v.  Bellarmf, 
X  T^R,  187.,  Kelly  v.  SAato,  6  T.R.  74.,  Busby  and 
Ancfther  -s.Fearon^  8  T*  R.  235.,  Colwell  v.  Vesiris^  Easter 
1815(11),  ^^h  y-BattSj  Trinity  18 15  (i).  The  two 
first  were  cases  where  a  bill  of  Middlesex  bad  been 
served  in  another  county,  and  such  service  was  held  to 
be  clearly  irregular ;  and  the  reason  given  was  that  the 
bill  of  Middlesex  is  in  form  a  different  writ  from  a 
latitat,  aad  cannot  run  over  all  England,  and  that  to 
hold  the  contrary  would  put  an  end  to  the  writ  of 
lq|itat.  The  two  next  cases  were  cases  where  a  latitat 
had  been  served  in  a  different  county  than  the  county- 
into  which,  or  to  the  sheriff  of  which,  it  was  directed, 
and  in  one  of  them  it  had  been  served  in  Middlesex. 
And  the  Court  in  those  two  cases  refhsed  to  set  the  pro- 
ceedings aside,  on  the  ground  that  the  form  of  the  writ 
was  the  same,  and  that  the  object  being  merely  to  give 
personal  notice  to  the  party,  it  mattered  not  in  what 
county  it  was  served.  And  there  certainly  have  been 
other  decinons.  to  the  same  effect  The  two  last  cases, 
find  which  occurred  in  Easter  and  Trinity  terms  last, 
were  decided  otherwise,  and  such  service  of  a  latitat  in 

(tf)  Sasiir  ttrm  iSij,  Colwtll  t.  Vtitrit^  soed  with  Thompson*  Reader 
rocyredto  tet  aside  the  senrice  of  aUtitat  in  this  caie,  which  wa &. direct- 
ed to  the  UieriSf  of  5inT<f»  bat  served  on  defendant  Vestrii  in  the  Ht^* 
tnarket,  Middlesex^  and  who  never  resided  in  Surrey.  Rule  nisi 
granted,  and  afterwards  made  absoluta     Esfinttsse  contra* 

tp)  Trinity  term  1815.  Atgby  w.  SmtU.  Adolphus  moved  to  set  aside 
nn  attachment  of  privilege,  directed  to  the  shttiff  of  Kent,  which  was 
served  on  defendant  in  Tottenham- Court- Rtad^  Middlesex*  Rule  nisi 
gfiBtcdt  alknrjicdi  made  4)l>sointe.    Curwood  contra. 

adif* 
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1 8 15.        a  different  county  was  held  irr^gaUur.-  Andi  on  can- 

sideration,  we  think  it  safest  to  adhere  to  the  Ibnos  of 

agaitut        our  proceedings,    and  to  require  our  process  to  be 
JoYCF.        served  according  as  it  is  directed^  that  is^  in  the  ooumty 
to  the  sheriff  of  which  it  purports  to  be  sent.     With 
^  respect  to  a  bailable  latitat^  there  never  has  beea  a 

doubt  but  that  it  must  be  executed  in  Uie  county,  and 
by  the  officer  of  the  sheriff  to  whom  it  is  directed;  oat 
of  the  county  the  officer  would  be  a  trespasser.     And 
although  in  the  case  of  process  not  bailable,  the  aaOM 
may  be  served  \7ith0ut  the  intervention  c^  the  sherifl^ 
yet  it  may  be  delivered  to  the  sherifl^  and  he  may  be 
required  to  execute  it     But  it  can  never  be  c<mtended 
that  he  could  be  called  upon  to  serve  it  out  of  his 
county,  or  that  he  could  justify^entering  the  liouse  or 
coming  on  the  land  of  the  party,  out  of  his  coimty,  ibr 
the  purpose  of  serving  it.    And  if  so,  why  shall  aay 
other  person,  by  taking  the  execution  of  the  process 
into  his  own  hands,  arrogate  to  himself  a  more  exfeen- 
sive  jurisdiction  ?    The  ccmseqiience  of  establishing  the 
practice  contended  for  by  the  plaintiff  in  this  case 
would  be,  that  in  future  no  bill  of  Middlesex  wonU 
ever  be  sued  ont,  but  in  all  cases  a  latitat  would  iteite 
to  the  fiherifb  oi  London^  or  the  sheriff  of  fiurr^,  wlie- 
ther  the  party  to  be  served  lived  in  ConmfoU  or  in  Chan- 
berlmnd.    TTiis  is  a  mode  of  dealing  with  eatabliAad 
forms  which  we  do  not  wish  to  encourage,  and  which 
can  only  be  checked,  to  a  certain  dqrree,  by  retradn^ 
our  steps.    We  mean  not,  by  any  thing  which  I  have 
said,  to  break  in  upon  those  cases  where  the  Court  bas 
refused  to  enter  into  a  question  of  the  limits  of  adjoin* 
ing  counties,  in  deciding  on  the  regularity  of  the  ser- 
vice of  process  of  this  description;  but  where  no  iooh 

7  qtfestion 
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question  ariaesy  the  Court  must  look  to  the  words  of        1815. 
its  process.    We  therefore  think,  in  the  present  case,        "' 
that  the  service  was  irregular,  and  that  the  rule  for         ^.^^aw/ 
setting  aside  the  proceedings  must  be  made  absolute ; 
but  as  the  irregularis  has  been  sanctioned  by  autho- 
rities, the  rule  must  be  made  absolute  without  costs. 


The  Kino  against  The  Bishop  of  Worcester  nursAy, 

and  Others.     "  ^^-  ^^i 


T)OBERTEavl  of  Leicester,  by  indenture  of  the  21st  where  the 

QiN<wember,  in  the  28th  Eliz.  (1585),  and  by  vir-  ^^^^^^^l^^^^ 
tue  of  Stat.  13  jKw.  c.  17.  (a),  founded  an  hospital  at  ^,*'i?>"i«L"  ^r 

.  ,  <•  deed,  a8£/lr., 

JVafWek  fbr  the  sustentatioh  and  relief  of  poor,  needy,  n^ade  byTinue 

and  impotent  people^  and  especially  of  such  as  should  be  parliament, 

thereafter  wounded,  maimed,  or  hurt,  in  the  wars,  in  fh* "a^c^mild 

the  serrice  of  her  majesty,  her  hehrs  and  successors,  to  ? ^qI^!-**  V^ 

consist  of  one  master  and  twelve  brethren,  to  be  ap^  poor,  needy, 

and  impotent 
people,  and 
especially  of 
SQch  as  should  l>e  maimed  in  the  wars  in  the  service  of  her  majesty,  to  consist  of  a  mas- 
ter and  twelve  brethien,  to  be  appointed  by  him  and  his  heirs,  and  that  it  should  be  go- 
▼emed  by  such  rules  and  ordinances  as  were  annexed,  or  at  any  time  thereafter  should 
be  made  by  him ;  and  afterwards  he  made  certain  ordinances,  viz.  that  the  people  of 
certain  towns  and  lordships  should  be  preferred  to  the  places  aforesaid  before  any 
other,  aecordios  to  a  ceruin  rotation,  and  that  the  Bishop,  Dean,  and  Archdeacon  of 
fTarcciter  should  be  viritors,  and  should  correct,  punish,  and  reform  all  abuses  and  of- 
fences to  be  committed  by  the  master  and  brethren,  and  see  that  his  ordinance 
truly  executed  according  to  its  meaning ;  and  afterwards  the  heir  of  the  founder,  upon  a 
vacancy  of  one  of  the  brethren,  appointed  a  person  to  succeed  who  was  a  soldier  maimed 
in  the  wars,  and  poor  and  impotent,  but  not  belongmg  to  either  of  the  towns  or  lord- 
ships mentioned  in  the  rotation,  against  which  appointment  three  persons  belonging  to 
the  Cvwn  next  inJfte  order  of  rotation,  who  were  poor  and  impotent,  and  some  of 
them  wounded  in  the  service,  appealed  to  the  visitors,  on  the  ground  that  the  ap- 
pointee was  inedible,  and  that  there  were  others  beside  themselves  belonging  to  the 
aaid  town,  who  were  eligible  :  Held  that  such  appeal  well  lay,  and  therefore  the  Cbart 
granted  a  mandatnns  to  the  visitors,  who  had  heard  the  evidence  In  sncfa  appeal,  but 
dcoUned  to  act  therein,  to  proceed  and  determine  the  appeal. 

{>£,  l^ec  JRastalh  Stotafes* 

pointed 
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1 815.        pointed  by  the  said  earl  and  his  hein,  and  in  de&ult 

of  their  appointment  within  three  months  after  any 

against        YMcancVf  by  the  Bishc^  of  Worcester^  and  the  recorders 

The  bishop  of  .  .      ^        "I         •         1     • 

vvroKC£STER.  oiCoventrt/j  and  fVarwickf  for  .the  time  bemg,  or  any 
two  of  them,  and  that  the  same  should  be  a  corpora- 
tion, and  should  be  ruled  and  governed,  ordered  and 
directed,  accordbg  to  such  rules,  statutes,  and  ordi- 
nances as  were  annexed,  or  at  any  time  thereafter 
should  be  set  forth,  made,  devised,  and  established  by 
the  said  earl,  by  writing  under  his  hand  and  seal.  And 
on  the  26th  of  Naoernber  in  the  same  year  the  said  earl 
gave^  under  his  hand  and  seal,  divers  rules  and  ordi- 
nances, and,  among  others,  that  the  master  dionld  be 
an  ordinary  preacher  of  God's  word,  and  of  good  life 
and  conversation;  and  if  he  should  be  otherwise,  it 
should  be  lawful  for  the  visitors,  or  two  of  them,  to 
deprive  him.  Also,  that  the  lame  and  maimed  soldiers 
and  poor  people  which  should  happen  to  be  in  the  towns 
of  Warwick^  Kenehoorth^  and  Siratford^4g)on'Avonf  in 
the  county  of  Warooicky  or  in  the  lordship  of  Wotton^ 
under-Edge,  and  Arlingham^  in  the  county  ofGlouccsler^ 
should  be  preferred  to  the  places  and  rooms  aforesaid 
before  any  other,  viz.  (in  the  order  as  the  towns  and 
lordships  are  above  stated}  aliemis  vicibus^  and  for 
default  of  such  poor  or  maimed  people  in  the  towns 
aforesaid,  then  the  same  pdor  brethren  to  be  taken  and 
chosen  out  of  any  town  in  the  county  of  Warwick. 
Also  that  the  Bishop,  Dean,  and  Archdeacon  of  War-' 
cesier  for  the  time  being,  or  any  two  of  them,  after  tlie 
death  of  the  said  earl,  should  be  visitors  of  the  hospital, 
and  that  it  should  be  lawful  for  them,  or  any  two  of 
them,  to  visit  the  same  at  any  time  at  their  pleasure,  so 
that  it  be  not  above  once  in  three  yo^rsy  and  to  cor- 
rect, 
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rect,  ptttiish,  and  reform  all  abuses  and  offences  to 'be         181 5. 
committed  or  done  by  the  master  and  brethren,  or  any      _.    ^ 

^  »  ^        The  Kino 

of  thein,  and  to  see  that  his  ordinance  truly  executed        a^aimt 

,.  V  .         i.  1.  The  Bishop  of 

accordmgto  the  true  meaning  of  the  same.  Wokciitea. 

Mr.  Sidneif  o{ Penskw*stf  who  is  the  heir  general  of  Earl 
Leicester  J  the  founder,  and  as  such  entitled  to  appoint  the 
masterand  brethren,  uponthedcfathofone  of  the  brethren 
appointed  Fellawes  to  succeed ;  Felkmes  being  a  soldier 
maimed  in  the  wars,  and  poor,  needy,  and  impotent^ 
but  born  at  and  belonging  to  Birmingham^  and  not  to 
either  of  the  towns  or  places  mentioned  in  the  ordi« 
nance.  Wliereupon  three  persons,  all  inhabitants  of 
Kenehoorihj  one  of  whom  was  sworn  to  be  a  decayed 
tradesman,  and  to  have  no  means  of  livelihood  but  his 
daily  labour,  another  to  be  a  discharged  marine,  ^o 
had  caught  th6  opthalmia,  and  had  been  wounded  in 
the  service,  and  had  no  means  of  living  but  hfs  daily  la- 
bour, and  the  third  to  have  been  in  the  Warwick  mi- 
litia,  and  also  a  tailor,  knd  to  have  no  means  but  his 
daily  labour,  appealed  to  the  bishop,  dean,  and  arch- 
deacon of  Worcester^  as  visitors,  on  the  ground  that  the 
appointment  should  have  come  out  of  Kenelworth^  the 
last  appointment  having  been  made  out  of  Warwick^  and 
that  FeUawes  was  ineligible,  and  that  there  were  other 
objects  besides  themselves,  resident  and  bom  in  Kenel^ 
trw/A,  who  were  eligible.  Upon  the  day  appointed  for 
hearing  the  appeal,  the  appellants  went  into  proof  of 
this  their  complaint,  but  the  solicitor  of  Mr.  Sidney 
protested  against  the  power  of  the  visitors  to  proceed; 
and  afterwards  the  visitors  declined  to  act,  on  the 
ground  that  they  could  find  no  instance  in  which  the 
visitors  had  exercised  the  power  of  removing  from  the 
hospital. 

Vol.  IV.  ¥  f         ^  Upon 
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1 8 15.  Upon  affidavits  ditclosiiig  these  fiictt,    Toppings  in 

"""""^  the  last  term,  obtained  a  rule  nisi  for  a  mandamus  to 

Th«  KiMo  . 

agatHst  the  bishop,  dean,  and  archdeacoui  to  proceed  and  de- 

The  Bishop  of  ,         .       ^1          .j              1 

WoKCKSTBR.  termme  the  said  appeaL 


I^ens  Seijt.  now  appeared  &r  the  visitors,  and  sub- 
mitted to  the  direction  of  the  Court ;  only  he  suggested 
for  their  consideration  whether  the  authority  of  the 
visitors  extended  to  control  the  heir  of  the  founder. 


•  Blosset  Serjt*  and  Hcircyd  for  Mr.  Sidney  took 
ral  objections  to  the  visitatorial  jurisdiction  of  the  de- 
fendants in  this  case.  First,  for  want  of  proper  partia 
to  the  appeal.  For  there  is  not  any  instance  to  be 
found  of  persons,  like  th^e  appellants,  being  allowed  to 
appeal,  merely  because  they,  among  others,  were  eligible 
to  any  particular  office^  or  place,  and  because  one  of 
them  might  perchance  have  been  appointed  to  it    And 

if  these  persons  may  appeal,  and  come  to  this  court 
for  a  mandamus,  every  person  who  stands  in  communi 
jure  with  them,  may  do  the  like,  and  there  may  be  as 
many  appeals  as  there  are  maimed  paupers  in  Kendr 
voarthi  or  suppose  this  eligibility  had  been  extended  to 
all  the  poor  of  many  parishes,  or  to  all  soldiers,  or  to 
all  native-born  English^  appeals  might  be  multiplied  in 
infinihan.  Next,  the  appeUants  do  not  bring  themselves 
within  the  description  of  persons  eligible,  for  in  order 
to  that  they  must  be  poor,  needy,  and  impotent,  which 
cannot  be  said  of  those  who  are  able  t6  maintain  them- 
selves by  their  daily  labour.  Next,  the  ordinance  con- 
tained in  the  deed  24th  November^  so  &r  as  it  restrains 
the  eligibility  of  persons  to  particular  towns  and  jdaces, 
is  void.    For  the  statute  £&>.  enabled  the  founder  to 

erect 
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erect  an  kospita^^nd  enacted  that  it  should  be  governed         1815* 
according  to<^uch  rulesi  ttatiites,  and  ordinances  as         " 
should  be  set  forth,  made,  devised,  and  established  by         nj^ainst 
the  said  Earl,  or  by  his  heirs  or  assigns,  in  writing  under    worcbstce. 
his  or  their  hand  and  seal.     Accordingly  the  £larl  did 
by  his  first  deed,  2i9iN(m^  ordain  that  the  objects  of 
the  charity  were  to  be  poor,  needy,  and  impotent  people^ 
especially  such  as  should  be  maimed,  &c«,  and  without  any 
limitation  as  to  place;  which  power  having  once  exer« 
cised,  he  was  pro  tanto  functus  afficioy  and  could  not 
new-model  or  qualify  by  any  subsequent  ordinance. 
And  though  by  the  first  deed  the  Earl  reserves  to  him- 
self to  make  ordinances  at  any  future  tim^  that  must  be 
understood  only  in  respect  of  such  things  wherein  he 
had  not  already  executed  the  power;  and  wherein  the 
statute  empowers  his  heirs  as  well  as  himself  to  make 
ordinances.     But  having  once  executed  the  power  by 
which  he  vested  in  himself  and  his  heirs  a  right  to  ap* 
point  persons  of  a  certain  description  without  regard 
to  place,  it  follows  that  he  could  not  afterwards  restrain 
this  right  to  particular  places,  no  more  than  his  next 
heir  after  him  could  have  done,  or  his  present  heir  could 
now  do.     Nextf  a  general  visitatorial  power,  such  as 
.this,  does  not  extend  to  an  act  done  by  a  person  not  a 
member  of  the  corporation,  particularly  by  one  who  is 
the  heir  of  and  represents  the  founder ;  and  who  is  not 
within  the  scope  of  this  visitatorial  authority  cither  in 
respect  of  citation,  or  of  contumacy  in  disobeying  it. 
For  to  be  visitor  imports  a  power  of  punishing  for  con- 
tui^iaey  by  deprivation,  and  therefore  it  seems  essential 
.  that  Uie  pers€»9  visited  should  be  a  member  of  the  body 
corporate.     And  it  is  plain  that  by  the  general  words, 
<*  that  it  shall  be  lawful  for  them  to  visit  and  to  correct 
*  F  f  2  and 
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1815.        and  reform  abuses,"  &c.,  the  founder  did  not  mean  that 

-  they  should  have  a  general  authority  to  deprive,  for 

aj^ajnst        Otherwise  why  give  them  a  particular  authority  to  do  ao 

i  he  Bishop  of     , 

WoRcfiiTEk.  in  the  case  of  the  master?  He  therefore  meant  only 
that  they  should  correct  abuses  in  the  internal  regula- 
tion, such  as  are  properly  termed  offences,  &c. 

Lord  EixKNBoiiouGH  C,  J.  The  only  question  be- 
fore the  Ck)urt  is  whether  visitor  or  not  qtioad  the  sub- 
ject matter.  Sit  visttato?'  is  suiRcient  for  the  appoint- 
ment of  a  general  visitor,  and  gives  a  consummate 
jurisdiction  for  all  purposes  incidentally  necessary  for 
this  power.  If  a  person  be  thus  constituted  visitor  in 
general  terms,  whatever  comes  in  derogation  of  his 
power  must  be  expressed,  otherwise  ne  is  j7/(^ojtir^.  As 
to  the  objection  that  these  persons  are  not  poor  enough, 
surely  if  they  can  only  maintain  themselves  by  their 
daily  bodily  labour,  they  are  poor  within  the  meaning  of 
this  deed ;  the  deed  does  not  require  the  very  extreme 
of  neediness.  With  respect  to  another  objection ;  there 
is  a  reservation  in  the  original  deed  for  statutes  and 
ordinances  thereafter  to  be  made,  and  vi4ien  they  vrere 
made,  they  became  incorporated  into  the  original 
foundation. 

Bayley  J.  The  point  for  the  visitors  to  determine 
is,  whether  one  of  the  members  of  the  corporate  body 
has  improperly  intruded.  The  appellants  may  be  inte^ 
rested,  even  without  regarding  their  own  appointment, 
in  seeing  that  a  poor  person  of  Kenelworth  is  appointed, 
and  thereby  removed  from  thence  and  maintained  by 
the  hospital. 

8  Dampi£R 
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'  D4JICPIER  J.     A  general  visitatorial  power  requires  181 5. 

particular  words  to  abridge  it.  — — 

Per  Curiam^  Rule  absolute,  (a)         -.^,„',;  ** 


tttai 


Topping  and  Richardson  were  in  support  of  the 
rule. 

{a)  S«c  Philips  v.  Bury^  %  T.R,  349.     As  ?uitor,  it  is  incidental  to 
deprive  as  well  as  to  correct  offences. 


The  Bishop  of 

WoRCtlTEK. 


The  King  against  The  Justices  of  Devon.       rhtrsdnj, 

Nov.  23 J. 

G^IFFORD  moved  for  a  rule  nisi  for  a  mandamus  to  An  appeal  does 
'',..,  .  1     .  ,     not  lie  to  ihe 

the  justices  to  enter  contmuances  at  their  next  quarter  session* 
quarter  sessions,  upon  an  appeal  against  an  order  for  ^JeUef."  **' 
the  relief  of  a  pauper,  which  appeal  the  justices  had 
dismissed  at  the  last  sessions,  conceiving  that  they  had 
not  any  jurisdiction  in  the  matter.  He  referred  to 
BitrrCs  Just,  {a)  for  the  author's  opinion  that,  notwith- 
standing the  determination  in  Rex  v.  North  Shields  [b\ 
an  appeal  lies  against  an  order  for  relief;  for  Bum  says 
that  the  great  fundamental  statute  of  43  Eliz.  c.  2.  s.  6. 
gives  sin  appeal  for  any  thing  done  by  the  justices  in 
relation  to  the  relief  of  the  poor ;  which,  by  the  rule 
that  acts  in  pari  materia  are  to  be  taken  together  and 
considered  as  one  entire  act,  may  seem  to  include  this 
case  concerning  the  order  of  maintenance.  He  also 
speaks  of  such  appeals  as  of  a  practice  than  which  no- 
thing was  more  common  at  the  sessions ;  and  Rex  v. 
Woodsterton  (c)  is  one  instance  of  it.     The  reason  as- 

(«)  Vol.  lY.  X 1 7.  a  1  St  edit.  {h)  Bouj.  ^^  1 . 

{c)  Barnardist,  ao; — a47' 

F  f  3  signed 
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1 8 1 5.        signed  in  Rex  v.  North  Shields  for  not  giving  the  appeal, 

Yjj  j^  ''^st  while  the  matter  is  in  suspense  the  poor  shouU 

against        Starve,  does  not  hold,  because  the  order  continues  in 

The  Justices  of   ^ 

DcvoN.        force  until  altered  by  legal  authority.    And  the  43  Miz. 

does  not  seem  to  have  been  adverted  to  in  that  case. 

Here,  if  there  be  no  appeal  there  is  no  remedy ;  for  the 

objection  to  the  order  is,  diat  it  is  to  a  wrong  parish; 

^  'M  .  ygj  If  £|j^  overseers  acting' ii^on  this  were  indicted  for 

- »'  "  ctsobeying  the  order,  the  Corftt  wo'iild  noti  upon-such 

V      •         -  a  proceeding,  try  k  question  of  boundai^.  " 


./. 


1 1 » 


Per  Curiam.  If  in  every  case  of  an  order  for  relief 
an  appeal  will  lie,  this  will  divert  the  funds  designed 
for  the  relief  of  the  poor  into  other  channels.  Thk 
order  is  not  in^  perpetuum^  it  is  to  pay  until  farther  ortkt', 
and  why  cannot  the  overseers  go  back  to  the  quarter 
where  it  was  made^  and  point  out  that  the  pauper's 
residence  is  in  another  parish,  and  obtain  a  fresh 
order? 

Rule  refused. 
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X815. 


Payler  and  Others  against  Homersham.       ^^^  ^^ 

T^EBT  on  bond,  dated  28th  otjune  1 81 1,  for  1500/.   A  release  con- 

-L-^  taincd  in  a 

The.  defendant  pleads  a  release  of  the  7th  of  No-  deed,  which  re- 
vember  1812.      RepUcation  prays  oyer  of  the  release,  tlntVt^'d 
which  recites  that  th^  defadant,  on  the  day  of  the  date  crediVo^rsin^he 
thereof  stood  indebted  to  his  creditors  in  divers  sums  '^^IV'lkTV 

'  set  to  their  rc- 

of  money,  as  set  against  their  respective  names  there-  »p««iTe  nimei, 

under  written^  and  was  unable  to  make  full  or  present  had  agreed  to 

satisfaction  thereof,  and  that  the  creditors  had  agreed  ant  151.  in  the 

with  him  to  take  155.  in  the  pound  upon  the  whole  of  5X>leonthe[r* 

their  respective  debts,  and  thereupon  the  creditors,  in  ^hereb**the***** 

consideration  of  xcs.  in  the  pound  upon  the  whole  of  crtditors,  in 

,  ,  •  •  *  ccnsideration 

their  respective  debts,  paid  to  them  by  the  defendant  of  the  said  isu 

before  the  execution  of  the  release,  each  and  every  of  p^d  to  them 

them  did   release  the  defendant  from  all  manner  of  fng^he*^*oka« 

actions,  causes  of  action,  suits,  debts,  claims,  aiid  de-  *"thrm  id^re-     • 

mands  in  law  and  equi^  which  they  or  any  or  either  lea^e  defendant 

from  all  mad' 

of  them  had  against  him,  or  thereafter  could,  should,  ner  of  actions, 

or  might  have  by  reason  of  any  thing  from  the  begin-  f:d"  e«^."' 

ning  of  the  world  to  the  date  of  the  release.     And  iquJty,  which 

against  the  plaintiffs'  names,  among  the  rest  of  the  ere-  ***«y  **h"d^  **' 

ditors,  was  set  the  sum  of  2143/.  1$.  p^f.,  as  the  amount  against  him,  tr 

ihtreafter  couid, 
sbouldf  w  mght 
bavef  by  reason  of  any  thing  from  the  beginning  of  the  world  to  the  date  of  release, 
was  held  to  release  nothing  but  the  respective  debts,  and  all  actions  and  demands 
touching  them ;  for  the  general  words  of  release  have  reference  to  the  particular  recitali 
and  shall  be  governed  by  it. 

Therefore  where  to  debt  broaght  by  plaintiffs  on  defendant's  bond,  the  defendant 
pleaded  this  release,  hchl  that  plaintiiTs,  in  their  replication,  might  plr^d  that  the  bond 
was  given  by  the  defendant  with  others  as  a  security  for  the  repayment  of  bills  drawn 
upon  them  by  the  defendant,  and  for  monies  advanced  to  him,  and  that  the  sam  set 
'  against  their  names  in  the  release  was  due  to  them  from  the  defendant  on  the  day  of  the 
release  on  his  own  account,  and  the  monies  intended  to  be  secured  by  the  bond,  although 
pare  was  due  at  the  time  of  executing  the  release,  were  not,  nor  was  any  part  included 
or  meant  by  them  or  by  defendant  to  be  included  in  the  sum  set  against  their  names  or 
in  the  Fclease. 

F  f  4  of 
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1 8 15.  of  their  demand.  The  replication  also  prays  oyer  of 
"  "  '  the  bond  and  condition,  which  was  a  loint  and  several 
agehui  Dond  giYcn  by  the  defendant  and  others  to  the  plain- 
tiffs, witli  a  condition  reciting  that  the  plaintiffs  had 
agreed,  in  the  way  of  their  business  as  bankers,  to 
accept  and  pay  the  drafts  of  one  Harnett^  not  exceed- 
ing 1500/.,  nor  drawn  for  any  longer  time  than  three 
months,  and  that  the  obligors  had  agreed  to  execute 
the  bond  as  a  security  for  the  repayment  of  such 
money ;  and  the  condition  was  to  repay  to  the  plaintiiTs 
the  amount  of  all  such  notes  and  bills  as  Harnett  should 
make  payable  by  them,  and  to  pay  to  them  such  fur- 
ther sums  as  they  should  advance  to  Harnett^  or  on  his 
account,  or  for  which  he  should  stand  indebted  to  them, 
and  to  indemnify  them  from  all  sums  of  money  wbiob 
they  should  advance  to  Harnett,  and  against  all  coats 
on  account  thereof.  And  the  plaintifis  plead  that  the 
2x482.  15.  9^.  set  against  their  names  subscribed  to  the 
release^  was  the  sum  in  which  the  defendant,  on  the  day 
of  the  date  of  the  release,  was  indebted  to  them  upon 
his  own  account,  suDd  that  the  monies  secured  or  in- 
tended to  be  secured  by  the  bond,  although  a  great 
part  thereof  was  due  and  payable  to  them  at  the  time 
of  the  execution  of  the  release,  were  not  nor  was  any 
part  thereof  included  or  meant  by  them  or  by  the  de» 
fendant  to  be  included  in  the  sum  of  2148/.  is,  pi.,  or 
in  the  release,  nor  was  the  sum  of  15s.  in  the  pound,  or 
any  other  composition  or  sum  ever  paid,  or  agreed  to 
be  paid  to  theplaintiflfe,  or  to  be  accepted  by  them,  for 
or  in  respect  of  any  monies  secured,  or  intended  to  be 
secured  by  the  bond.  And  the  plaintiffi  went  on  to 
suggest  breaches  on  the  bond,  viz.  the  refusal  of  the 
obligors  to  repay  Hametfn  drafts  made  payable  by 

them. 


Homers  HAM. 


IN  THE  F1FTT-8IXTH  Yeak  ov  GEORGE  III.  425 

them,  and  also  to  pay  them  the  monies  advanced  to        1815. 
Harnett*  ^ 

PATLfa 

Demurrer  and  joinder.  ^^  ogMiu 

And  the  question  was,  whether  the  release  was  a  bar 
to  this  action. 


Bamewailf  in  support  of  the  demurrer,  insisted  that  it 
waS|  for  that  the  general  words  of  the  release  ought  not  to 
be  restrained,  by  the  particular  recital,  to  the  2148/.  ts* 
942. ;  for  they  are  large  enough  to  embrace  as  well  fu* 
ture  as  present  demands,  and  there  is  nothing  inconsist* 
ent  in  a  creditor's  accepting  a  composition  in  lieu  of  all 
demands  whatever.  And  the  rule  for  the  construction 
of  all  instruments  is  this,  that  they  shall  be  construed  so 
As  to  give  efi'ect  to  every  part,  which  cannot  be  done  in 
this  case  without  extending  the  words  of  the  release  to 
iiiture  demands ;  for  otherwise  what  becomes  f^  the 
words,  ^'  which  they  thereafter  could,  should,  or  might 
have,'*  and  which  demand  the  plaintiffs  consent  to  rsi. 
lease.  There  is  indeed  another  rule  laid  down  in  Bac, 
Abr.  (a)  which  may  seem  to  bear  against  this  construc- 
tion, viz.  that  where  there  is  a  particular  recital  in  a 
deed,  and  thel^  general  words  follow,  the  general  wofds 
shall  be  qualified  by  the  particular  recital ;  but  the  case 
oiSotheram  v.  Crawleif  (6),  which  is  cited  immediately 
after  that  position,  shews  that  it  is  not  universally  so, 
and  that  the  force  of  a  word  of  general  meaning  is  not 
to  be  controlled  by  the  intention  of  the  party ;  as  if 
there  b^  a  release  of  all  reliefs,  duties^  and  amercements^ 
this  shall  bar  an  action  of  debt  upon  an  obligation,  for 
tbe  word  duty  works  an  extinguishment  of  the  bond  at 

(«)  RtUasc^  K.  (^)  Cro.  £Uz»  37a    Owa,  71,  &  C. 

law. 
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1815.        law.     And  in  Knight  v.  Cole  (a),  where  it  was  held  that 
— — "        tlie  general  words  released  only  the  particular  thing  ac- 

Patlek 

against        knowledged  to  be  received,  and  not  the  action  then  at 
Homes su AM.    ^^^  ^^  ^^^^^  because  the  action  was  in  a  different  right 

from  the  thing  released,  and  there  must  be  special 
words  to  release  what  he  hath  as  executor ;  and  accord'- 
ingly  Lord  Holt  declared,  if  it  had  not  been  in  the  case 
of  an  executor,  the  release  would  have  operated  as  a 
bar.  (6)  And  he  denied  the  case  in  2  BolL  Ab.  409., 
cited  by  Tanfidd  to  be  law(c);  and  Gregory  J.  seems 
to  have  been  the  only  Judge  who  adopted  it  as  an  un- 
qualified proposition,  that  the  general  words  shall  be 
restrained  by  the  particular.  Thorpe  v.  Thorpe  [i^ 
was  more  a  question  touching  what  words  shall  make  a 
condition  precedent,  than  whether  general  words  shall 
amount  to  a  general  release;  and  in  TreM  y^^Ingram^ 
though  it  is  stated  in  2  Jlf(x2.  281.  that  judgment  was 
given  for  the  plaintiff,  yetiit,appearsbylhe  report  of  the 
same  case  in  1  VerUr.  {e\  and  also  in  2  Leo^  {f)^  that 
not  any  judgment  was  given. 

Lord  Ellenborouoh  C.  J.  I  do  not  find  that  Lord 
Holt^  when  he  denied  the  authority  of  the  case  from 
BolVs  Abr.y  denied  also  the  position  of  Gregory  J.  that 
the  general  words  of  a  release  may  be  restrained  by  the 
particular  recital.  Common  sense  requires  that  it 
shoidd  be  so,  and  in  order  to  construe  any  instrument 
truly  you  must  have  regard  to  all  its  parts,  and  mosl 
especially  to  the  particular  words  of  it.     I  am  sorry 


'> 


(«)  I  5&01V.  150.    zLev.%7i.    sJMSuta;;.    .       {b)  t  Slmf^iSJ^ 
(0  I  Show,  tss*  W)  Salk.  1 71,    i  Ld,  Ray,  ajj* ,        . ,     j 

[c)  314.,  by  thfC  name  oTVolbil  v.  Ingram.   ' 

there- 
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tkerefore  to  find  that  the  case  cited  from  Lord  .Bo/ife         1815. 
was  said  not  to  be  law,  because  it  seems  to  me  to  be  as        ■ 
sound  a  case  as  can  be  stated.     The  argument  for  the         a^ahst 
defi^dant  is,  that  this  not  only  releases  him  from  the    Homersham. 
obligation^   but  his  sureties  also;  but  the  replication 
averi  that  the  monies  secured  by  the  bond  were  not  in- 
cluded, or  intended  to  be  included  in  the  release ;  which 
arerment,  if  it  is  competent  to  the  plaintiffs  in  law  to 
mak^  puts  an  end  to  the  question.     And  surely  the 
release  being  of  an  aggr^;ate  sum,  which  is  compounded 
of  several  debts,  the  plaintifi  may  aver  of  what  it  is  or 
is  not  compounded. 

Baylet  J.    There  is  no  doubt  but  a  particular  re- 
cital in  a  deed  will  restrain  the  general  words. 

Pc  Curiam^  Judgment  for  the  Plaintifis. 

Marryat  was  to  have  argued  for  the  plaindffi. 


The  KiKO  against  The  Sheriff  of  Middlesex,  ^^^'  ^ 
in  a  Cause  of  Pouchee  v.  Lievek* 


n^HE  capias  was  returnable  on  the  first  return  of  this  Theshf  riff* may 

term,  and  on  the  7th  of  November  the  sheriff  was  bring  in  the 

ruled  to  return  the  writ,  and  on  the  1 1  th  returned  eepi  ||^„^  ^j^^  i^^^ 

corpuSf  upon  which  the  plaintiff  on  the  same  day  served  ^*  rcturni  ccpi 

him  with  a  rule  to  brinir  in  the  body ;  and  on  the  X7th,  time  for  put- 

,  ting  in  bail  his 

not  having  justified,  obtained  an  attachment.    The  expired. 


time  for  putting  in  bail  expired  on  the  loth.  And  upon 
a  rule  nisi  for  setting  aside  the  attachment  for  irrq^- 
larity,  on  the  ground  that  the  nde  to  bring  m  the  body 

should 
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1815.        should  not  have  been  served  the  same  day  that  the 
■"■"^         sheriff  returned  cepi  corpus,  because  the  sheriff  had  the 
a/ainst         whole  of  the  day  to  return  the  writ, 

The  Sheriff  of 
Middlesex.  * 

Campbell^  who  shewed  causey  insisted  that  as  the  time 
for  putting  in  bail  bad  expired,  thiss  practice  was  re- 
gular. 

Comyn^  in  support  of  the  rule,  cited  Bex  v.  Sheriff  of 
Landon  (a),  where  he  said  the  Court  had  determined  it 
to  be  irregular,  for  the  sake  of  congruity  upon  the  face 
ol*  the  proceedings.  He  also  referred  to  Hutchiru  r. 
Hird{b\  and  said  that  the  cases  cited  in  Tidd*$ 
Prac,  {c)  in  favour  of  this  practice  were  only  MSS. 

Per  Curiam,  (d)  It  is  now  the  settled  practice^  that 
in  all  cases  where  the  time  for  putting  in  bail  has  ex- 
pired, the  plaintiff  may  rule  the  sheriff  to  bring  in  the 
body  on  the  same  day  that  he  returns  cepi  corpus. 
The  difference  betwixt  this  case  and  Bex  v  Sheriff  of 
London  is,  that  there  the  time  for  putting  in  bail  had 
not  expired. 

Rule  discharged. 

{a)  %  £astt  14  »•  W  5  7*.  J?.  479- 

(«)  301.  6th  edit.  (i)  Davifitr  J.  was  absent. 
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1815. 


Bates  agaifist  Winstanley  and  Another,        Tueiday, 

K(rvk  aSth. 

n^RESPASS  against  the  defendants,  justices  of  the  a  charter 

peace  for  the  county  of  Leicester^  for  causing  the  diction  to  bo- 

plaintiiF's  goods  to  be  distrained  for  payment  of  a  oTc?VdT«nct 

county  rate  imposed  by  the  magistrates  of  the  county  "**^  within  the 

•^  *  -^  ^  "^     borough,  with- 

upon  certain  lands  called  the  South  Fields  in  the  parish  <>"*  words  of 

excluiive  juris- 

of  St.  Mary  in  Leicester*      Plea  not  guilty.      At    he  diction,  docs 
trial  there  was  a  yerdict  for  the  plaintiff  by  consent,   countyVst^lccs* 
subject  to  the  opinion  of  the  Court  upon  the  following  dT^l^jeTlL"!^'''' 

case.  county  rate ; 

therefore, 

Ijeicester  is  an  ancient  borough  and  body  corporate,    where,  by 

,        .  charters  J5Jw. 4. 

and  in  the  ^tnEdw,^,  the  kmg,   by  letters  patent,  and //.  7.  to  the 

granted  to  the  borough  (inter  alia)  That  the  mayor  and  Leici^er,\hc 

four  of  the  more  discreet  burgesses,  together  witli  the  ^ccrhaTe^ex- 

recorder,  should  be  justices  of  the  peace  within  the  said  c'u"vc  jurisdic- 

'  •'  ^ '  tion  within  the 

borough,  and  the  precincts  and  limits  of  the  same,  to   borough,  with 

,  a  non  tntromit- 

hear  and  determine  felonies,  trespasses,  and  other  misue-  tant  as  to  the 
ineanor%  with  a  clause  of  non  intromittant  as  to  the  jus-  ^nd  by  another 
tices  of  the  county.  In  the  20th  Hen.  7.  the  king,  reciting   alMmuscs  &c. 

within  the  pa- 
rish oC  St^Mdoy^ 
in  Lfkester^  are  put  ander  the  government  and  jurisdiction  of  the  borough  justices, 
Mving  to  all  persons  their  rights  and  jurisdictions  :  Held  that  the  justices  for  the  county 
of  LetctsUf  might  well  impose  a  county  rate  upon  a  part  of  the  parish  of  St,  Mary^  whidi 
lies  within  the  county,  and  not  within  the  borough,  althoogh  a  rate  in  the  nature  of  a 
county  rate  had  been  previously  imposed  for  the  same  time  by  the  borough  justices ; 
and  although  it  appeared  that  in  one  instance  only,  in  1684,  this  part  of  the  parish  had 
contributed  to  the  rate  for  the  county  at  large,  and  that  from  1768  to  the  present  time 
rates  iu  the  nature  of  county  rates  had  been  assossed  upon  the  parish  at  large  by  the  bo- 
rough justices;  for  before  the  chatter  £//2.  thi»  part  of  the  parish  could  not  have  been  contfi- 
butory  to  the  boiough  rates  >nd  must  have  been  by  law  contributing  to  the  county  rates, 
and  the  charter  did  not  vary  the  place  to  which  it  should  contribute  from  the  county  to  the 
borough;  and  though  there  wat  no  poor  rate,  or  petty  constable,  or  other  peace  officer 
for  this  part  of  the  parish,  out  of  which  the  rate  might  be  levied  by  star,  zi  G.  2. 
c.  29.1  yet  the  statute  does  not  on  that  account  transfer  the  right  from  the  county  to 
the  borough  justices,  and  the  44  G.  3.  c. 34. 1*9.  (local  act)  supplies  any  defect  which 
there  might  be  in  z 2  G.  2.  c.  29.  to  warrant  the  levy. 

by 
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1 815*        by  inspeximus  the  above  charter,  granted  exclasive  ju- 
""^         risdiction  to  the  borough  magistrates  over  the  suburbs, 
agahut        in  the  same  manner  with  a  non  intromittant  clause. 
In  the  4ist£/iz.  the  queen  granted  a  new  charter  to 
the  borough,  and  extended  the  jurisdiction  of  the  bo- 
rough magistrates,  and  amongst  other  things  granted, 
that  the  maj'or,  recorder^  and  four  last  aldermen  who 
'  served  the  office  of  mayor,  should  be  justices  of  the  peace 
in  the  borough,  and  the  liberty  and  precincts  of  the 
same,   and  should  have  power  to  bold  sessions,  8ic 
"  Et  yUerius  pro  mdiori  regimine  et  gubemaiione  pre' 
dicti  bwrgi^  ac  omnium  et  singulofum  burgensium^  inkabi" 
tantiumf  commorantium^  et  r^identium  infra  eundem  bur- 
gum^  volumus  et  concedimus  quod  omnia  et  singida  domos^ 
edificiaj  messuagia^  terras^    tenemental  et  hereiitamenta 
quacunque  situatafjacentia,  vel  existentia  tarn  infra parO" 
chiam  Sanctce  Margareta^  Sfc.    quam   it^a  parockids 
Sancta  Marian  Sancti  Leonardi^  Sfc,  in  eodem  burgo,  per 
quodcunque  aliud  nomen^  vel  alia  nomina^  vocanUtr  siiBc 
nominantuTf  necnon  omnes  burgenses,  iniabitantes^  commo^ 
ranteSf  et  residenteSf  in  eisdem  parochiis^  et  locisj  sioe^ 
eorum  aliqua,  pro   tempore^    et  de  tempore  in  tempus 
existenteSf  de  cetero  in  perpetuum  sint,  erunif  et  reputa" 
btmturjbre,  sub  r^mine^potettate^  gubematione^Jurisdie~ 
tione^  correctione,  et  coerciom  majoris^  baUivorum^  et  Ac^ 
gensium  burgi  pradicti^  et  successorum  suorum,  et  quod  ma^^ 
jor^  ballivi,  et  burgenses  burgi  predicti,  et  suceessorei  Atf, 
deinceps  in  perpetuum  habeani,  gaudeanij  et'utaniur,  om- 
nibus  et  sinc^is  eisdem  consimilibus  juribus,  UbertaiitmSi 
preemincntiisy  et  jurisdictionibus,  in  omnibus  et  sit^gtiis 
eisdem  parochiis  Sancta  Margaret^i  Sancta  Maruei-i^i. 
quab'a  et  qua,  ac  in  torn  ampUs  modo  etjbrma^  jif^tV 
iidem  mqjor^  baUivij  et  burgenses^  virtute  harum  liter aAhn 
nosi^wftm  paientium,  astt  aliorum  pragenitcrttm  rnottiv^ 
*  4*  ruMf 
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runif  habere,  tdiy  et  gaudere  jpossint,  and  dxbentj  in  1815. 
fredicto  burgo,  aut  in  aliquo  metnbro,  parte,  vel  parceUa,  *-~^ 
yusdtni  burgL  Ita  tamen  quod  Juec  prasens  cancessio  ^^^  t^amst 
nostra  nan  sit  ad  prejudieium  nostrorum  Jutredum,  aut 
SMccessorwn  nostrorum,  salvis  etiam  omnibus  et  singulis 
eorporibus  corporatis  et  pcliticis,  ac  aiiispersonis  quibus^ 
etmque,  ao  alia  persona  cuicunque,  innnibusjuribus,  liber- 
tatilms,  preeminentiis,  et  jurisdictionibus  quibuscunque 
aliis  quam  predictis  mqjori,  ballivis,  et  bwgensibus  (ut 
prefatum)  coneessis,  qua  ipsi,  aut  eorum  aliquis,jure  et 
l^time  habuerint  et  gavisi  fuerivi  ad  confectionem,  et 
tempore  co^fectionis,  harum  literarum  nostrorum  paten^ 
tium,  in  tarn  amplo  modo  et  forma,  prout  si  ha  nostra 
litera  patentes  nunquam  habita  vel  facta  Juissent. 
Tlie  queen  also  confirmed  to  tlie  mayor,  &c.  all  and  sin- 
gular maneria,  4v.  libertates,  liberas  consuetudims,  prp- 
mlegia,francAesias,  immunitates,  exemptiones,  etjurisdio 
iiones  whatsoever,  which  the  corporation  theretofore  had, 
or  onght  to  have  enjoyed,  within  the  borough,  and  the  su- 
burbs, limits,  and  precincts  of  the  same,  by  reason  of  any 
former  charters  or  prescription.  These  charters  were  ac- 
eepted,  and  have  been  acted  upon,  and  are  stilFin  force. 
The  South  Fields  are  a  part  of  the  county  oi  Leicester,  and 
not  within  the  borough,  but  are  within  the  parish  of  St. 
Mary,  in  Leicester,  and  have  always  been  assessed  to 
the  poor  rates  of  that  parish  by  the  overseers  appointed 
by  the  justices  for  the  borough,  who  have  exclusive  ju- 
'risdiction  over  the  entire  parish  of  &•  Mary,  except  the 
South  Fields,  and  Bromkinsthorpe,  and  over  the  South 
Fields,  and  Bromkinsthorpe,  have  a  concurrent  jurisdic- 
tion with  the  county  justices.  The  land-tax,  and  other 
pariiamentary  taxes^  payable  in  respect  of  the  South 
Fidds$  have  alwmys  been  assessed  by  commissioners  for 
the  county,  and  the* entire  pn>oeedingi  in  respect. of 

such 
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1 8 1 5.        such  taxes  have  always  been  with  the  commissioners  of 
'  the  county  exclusively.     There  was  no  house  upon  Ae 

Agnimt         South  Fields^  nor  any  inhabitant  resident  there,  until 
the  year  x  804,  nor  has  any  constable  or  other  parochial 
officer   ever   been  appointed   distinctly  for  the  South 
Fields.     Rates  in  the  nature  of  county  rates  have  been' 
assessed  by  the  magistrates  of  the  borough  at  their  ge- 
neral quarter  sessions  upon  the  parish  of  St.  Mary  from 
the  year  1768  (when  rates  in  the  nature  of  county  rates 
were  first  imposed  in  the  borough)  until  the  present 
time,  and  have  been  paid  out  of  the  poor's  rates  col- 
lected for  the  parish  of  St,  Mary  generally,  to  wliich 
poor's  rate  the  South  Fields  have  contributed.      No 
rates  in  the  nature  of  county  rates  have  ever  been  paid 
to  the  county  in  respect  of  the  South  Fields^  with  Ais 
exception,  that  in  1684  the  judges  of  assize  imposed 
two  several  fines  of  1000  marks,  and  2000  marks^  upon 
the  inhabitants  of  the  county,  because  there  was  no 
gaol,  and  such  fines  were  apportioned  and  levied  upon 
the  several  parishes  and  places  in  the  county,  and, 
among  the  rest,   i/.  25.  was  assessed  upon  the  South 
FieldSy   and  a  special  receiver  of  these  fines  was  i|p* 
pointed  by  commissioners  under  letters  patent  oijuc.  a., 
which  receiver  duly  accounted  for  the  whole  amount  of 
them,  and  by  order   of  the  quarter  sessions  for  the 
county  paid  the  balance  to  the  county  treasurer.     The 
case  also  stated  the  passing  of  44  G.  3.  c.  34.  (local  act), 
a  copy  of  which  was  annexed,  and  that  the  justices  of 
the  peace  for  the  county,  at  their  general  quarts  ses* 
sions  holden  after  Easter  1 81 1,  made  one  general  rate, 
as  and  for  a  county  rate,  whereby  they  assfflstd  everf 
parish,  township,  liberty,  and  places  within  the  county, 
and,  among  others,  the  South  Fields,  and  that  the  South 

Fields 
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FieUs  had  b^^re  been  rated  by  a  rate  made  by  the         1815 

borough  justiocfl,  in  the  nature  of  a  county  rate^  for  the 

saine  period  of  time  for  which  the  rate  so  assessed  by        against 

WINSTANLET. 

the  county  justices  was  made  (a).  The  plaintiff  was  one 
of  the  OTerseers  of  the  poor  of  &.  Marjf^  and  an  occu- 
pier <^  land  in  the  SotOk  Fields^  and  this  distress  was 
made  upon  him  by  virtue  of  a  warrant  granted  by  the 
defendants  to  levy  the  said  county  rate.  If  the  Court 
are  of  opinion  that  the  plaintiff  is  entitled,  a  verdict  to 
be  entered  for  is.  damages,  otherwise  a  nonsuit 

Tlie  question  made  upon  this  case  was,  whether  the 
rate  imposed  by  the  county  justices  upon  the  South 
Fields,  was  lawfully  imposfed  by  them;  which  was  ar^' 
gned  by  Denman  for  the  plaintiff  against  the  rate,  and 
by  Beader  for  the  defendants  in  support  of  it.  The 
argument  for  the  plaintiff  was  in  substance  this:  -—  The 
power  of  the  county  justices  is  not  extended  by  12  G.  2; 
c.  29.  (general  county-rate  act)  to  such  a  district  as 
this;  for  the  act  {s.  i.)  directs  the  rate  to  be  assessed 
upon  every  town;  parish,  or  place;  and  {s,  2.}  that  it 
shall  be  paid  out  of  the  poor's  rate;  or  (5. 3O  if  there  be 
no  poor's  rate,  shall  be  levied  by  the  petty  constable  or 
other  peace  officer  belonging  to  the  same;  so  that  the 
South  Fields  must  be  either  a  town,  or  parish,  or  a  place 
having  a  poor's  rate,  or  having  a  petty  constable  or 
other  peace  officer,  in  order  to  give  the  county  justices 
jurisdiction.  It  is  admitted  that  it  is  not  a  town  or 
parish,  nor  a  place  having  a  petty  constable  or  other 
officer;  and  that  it  has  no  poor's  rate  out  of  which  this 

{a)  It  was  asKC^a  upon  the  argument,  that  this  fact  shoolU  be  in- 
lertcd. 

Vol.  IV.  G  g  rate 
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1815.         rate  may  be  levied,  is  plain  from  cowderiog  thai  the 
*"*"**        poor's  rate  is  for  the  parish  of  SL  Man/s  at  lame,  and 

Bates  ^ 

agaitui  Dot  fpr  the  South  FteldSf  and  that  the  parish  at  large  is 
aot  contnbutory  to  the  county  rat€^  but  is,  undet  the 
charter  of  Eliz.  and  by  virtue  of  this  act^  explained  hy 
the  13  G.  2*  C.19.  s.  7*  to  be  asseseed  by  the  bpropigh 
justioes  to  a  separate  rate,  in  the  nature  of  a  county 
rate.  And  the  jurisdiction  of  the  county  jus^cea  is  Mi 
aided  by  the  44  G.  3.  c.  34  (local  act)^  becai^e  there  is  a 
saving  in  that  act  (s.  14.)  of  the  jurisdiction  of  the  bo- 
rough justices  as  it  stood  before,  adly,  Ormting  that 
the  county  justices  have  a  concurrent  jnrisdictioii  with 
the  borough  justices  to  rate  the  SqiM  Fields^  yet  the 
borough  justices  having  already  ocercised  it  by  impos- 
ing a  rate  for  the  very  same  period  for  which  thi$  rate 
ib  now  imposed,  the  power  of  the  coun^  justices  ia  for 
this  tune  gone,  according  to  the  principle  established 
in  Rex  v«  Sainsbury.  {a) 

For  the  defendants  it  was  answered,  that  If  die 
borough  justices  had  no  jurisdiction  to  impose  a  rate* 
in  the  nature  of  a  county  rate,  on  the  South  Fidds^ 
the  argument  founded  upon  the  priority  of  their  ex- 
ercise of  it,  was  at  an  end.  That  the  borough  jus- 
tices neither  J)efore  nor  since  the  126.2.  ^.29.  had 
any  jurisdiction  to  impose  this  rate  upon  the  South 
Fields.  For  the  charter  of  £/f  itr.  only  gave  them  a  con- 
current jurisdiction  in  the  commission  of  the  peace  with 
the  county  justices,  but  not  to  rate  laiids  within  the 
county  which  were  not  before  rateable  by  them,  but  on 
the  contrary  were  rateable  by  the  county  justices  for 
several  of  the  purposes  now  included  in  the  county 

W  4^.  jr.  451. 
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imte;  as  tar  wplnriiig  of  bridges,  hyilH.S.  ^.5.,  1815. 
and  ibr  retisf  of  prisoners  in  tbe  county  gaol,  by  *^-— 
t/^SluL  #«5«  Nether  did  the  126.2.  c*2^  enlarge  <f«»j/ 
thcif  jvrisdiction  over  these  lands;  for  its  intenticm  was 
odly  to  fiidlitate  the  assessing}  collecting,  and  levying 
of  ooonty  rates,  and  with  this  riew  to  give  power  to  the 
jostioes  to  consolidate  ander  one  assessment  the  several 
purposes  for  which  before  then  several  assessments  used 
to  be  made;  and  it  appears  by  13  6. 2.  c.i8*  that  the 
same  power  was  intended  to  be  given  to  the  justices  of 
liberties,  ftc.  within  the  limits  of  their  commission;  but 
theie  lands  nev«r  were  within  the  limits  of  the  oommia-^ 
sion  of  the  boroogh  justices  to  assess  them  for  any  of 
the  {Mtrposes  mentioned  in  the  6rst  act«  This  being  so^ 
it  follows  that  dbey  must  be  liable  to  be  aamsed  by  the 
iseuBty^istices;  and  whatever  difficulties  might  have 
tadsied  in  coUecdsg  or  levying  the  rate  under  the 
i2G«a.  are  now  removed  by  446.3.  a 34.  (local 
«rt)  $.9. 

Cur.  adv.  wit. 

Lord  ExxSMBOBoyaK  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

TUs  was  an  action  of  trespass  against  two  jus* 
tices  pf  the  county  of  Leice9i€r,  for  distraining  for 
a  county  rat^  imposed  by  the  county  m^strates,  upon 
certain  lands  in  the  parish  of  SL  Mary  in  Leicester, 
called  the  South  Fields  ^  and  the  question  was  whether 
tbe  oounQr  ma^strates  could  impose  the  rate  upon 
those  lands.  It  was  admitted  in  the  argument,  though 
not  stated  in  the  case^  that  the  magistrates  for  the 
borough  of  Leicester  bed  previously  imposed  a  rate 
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1815^         upon  these  lands  in  the  nature  of  a  county  rate,  for 
""^"^         the  same  period  of  time  for  which  the  rate  was  kyied 

Bath 

o;^aiuu        by  the  county  justices;   so  that  the  question  is  nar- 

Win  iiT  an  let 

rowed  to  this  point,  whether  the  county  justices  can 
impost  the  rate,  after  a  previous  rate  imposed  and 
levied  by  the  borough.  The  SoiUh  Fields  are  within 
the  county  of  Leicester^  but  not  within  the  borough;, 
and  the  borough  justices  have  a  concurrent  jons^ 
diction  thbre-  with  the  county  justices,  but  not  an 
exdusive'  jurisdiction.  By  charters  4  iSd.4.  and 
20  H.  7«  the  borough  justices  have  an .  exdnaive 
jurisdiction,  with  a  non-intromittant  as  to  the  county 
justices,  within  the  borough  of  Leicestevy  its  precincts,' 
limits,  and  suburbs,  and  by  charter  41  JSftz.  all  bouses^* 
&c*  within  certain  parishes  including  that  of  St,  Mary 
are  put  under  the  rule,  government,  jurisdiction,  &c«  of 
the  mayor,  bailiffi^  .and  burgesses^  of  the  borough  of 
Leicester^  with  a  saving  to  all  persons  whatsoever  of 
their  rights,  liberties,  preeminences,  and  jurisdictions. 
The  South  Fields  are  within  the  parish  of  St.  Mary  in 
Leicester^  and  have  always  been  assessed  to  the  poor's 
rate  of  that  parish,  by  the  overseers  appointed  by  the 
borough  justices,  and  no  parochial  officer  has  ever 
been  appomted  distinctly  for  those  fields.  The  only 
instance  in  which  those  fields  ever  contributed  to  the 
rate  for  the  county  at  large,  before  the  rate  in  question 
was  imposed,  was  in  1684,  when  upon  a  fine  on  the 
county  for  want  of  a  proper  ^u)l,  \L  zs.  was  assessed 
specifically  upon  these  fields.  There  was  no  house 
upon  the  South  Fields  till  1804,  and  there  were  no 
rates  upon  the  rest  of  the  parish  of  St.  Mary  in  the 
nature  of  county  rates  till  1 768.    From  that  time  such 

rates 
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rates  IiAve  been  assessed  upon  the  parish  by  the  bo*  1815. 

rough  magistrates.   County  rates  are  in  general  assessed  — * 

in  counties  under  the  provisions  of  1 2  G.  2.  r.  29.9  and  t^aiau 
there  is  a  speaal  act  m  the  present  reign,  44  G.^*  ^•34«» 
which  contains  some  provisions  for   the    county  in 
question,  the  county  of  Leicester^      The   object    of 

ft 

12  G.2.C.29.,  was,  not  to  impose  new  rates,  but  to 
facilitate  the  assessing,  collecting,  and  levying  those 
that  were  previously  imposed;  and  for  that  purpose, 
instead  of  separate  rates  for  the  several  purposes  for 
which  rates  under  former  acts  were  imposed,  there  was 
to  be  one  general  rate  to  answer  all  the  ends  and  pur- 
poses, of  former  acts.  There  is  no  intention  (in  the  act) 
to  vary  the  obligation  to  pay,  or  the  right  to  receive; 
the  pecsons  before  liable  to  pay,  were  still  to  be  liable 
to  pay,  and  (he  persons  entitled  to  receive^  were  still 
to  be  the  persons  so  entitled.  No  part  of  the  act  im- 
plies a  contrary  intent  Two  of  the  rates  included  in 
this  consolidation,  viz.  the  bridge- rate,  and  the  rate  for 
poor  prisoners  in  gaols,  were  imposed  by  statutes  of  an 
earlier  date  than  the  charter  which  gave  the  bofbugh 
justices  a  concurrent  jurisdiction  in  the  South  Fields^ 
viz.  the  former  by  22  H.  8.  c.  5.  and  the  latter  by 
14  Eliz,  €.5.  5.37.  The  first  of  these  statutes,  that  of 
H.  8.,  authorizes  the  taxation  of  every  inhabitant;  but 
2  Insi.  702.  is  an  express  authority  that  the  occupation 
of  lands,  without  residence,  is  sufficient  within  this 
clause  to  make  a  man  on  inhabitant  and  liable  as  such. 
So  that  there  can  be  no  question  but  that  before  the 
charter  of  14  Eliz»  the  occupiers  of  lands  in  these 
South  Fields  were  liable  to  taxation  in  respect  of 
county  bridges.     The   stat.    14  Eliz.  imposes  the  tax 

G  g  3  ^  for 
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1815.        for  poor  priflOBerK  upon  every  piuridi;  and  die  statute 
*~~^        for  county  gaols^  ii&izJV.^.c.  ip.  s»  i.  opon  the 
agawt        several  hundreds,  lathes,  wapentakes,  rapes,  wards,  or 
other  divisions  of  the  coun^,  with  an  exception  as  to 
persons   inhabiting  in    any  liberty,    city,    town,   or 
borough  corporate  having  common  gaols  for  folons, 
and  commission  of  assize  or  gaol  delivery  of  such  felons ; 
and  I  a  ^nn.  staL  2.  c.  23.  (which  is  recited  in  12  6.  tJ) 
directs  that  the  money  to  be  raised  under  that  ae^ 
shall  be  raised  by  such  ways  and  means  as  money  for 
county  gaols  or  bridges.     The  money  for  county  gaols 
therefore  is  assumed  to  be  the  sul:ject  of  levy  in  tht 
same  manner  as  the  money  for  bridges  is,  and  which 
by  Stat.  /f.  8.  is  by  taxation  made  upon  every  inhabitant 
'  within  the  county,  and  by  construction  upon  occupiers 
of  land,  though,  not  resident,  as  inhabitants.     Before 
the  charter  of  ELiz.  therefore^  these  SovOi  -Pidds  were 
liable  in  the  hands  of  their  occupiers  to  contribute  in 
respect  of  bridges.    There  is  nothii^  in  this  charter  to 
tary  their  liability,  nor  is  there  any  thing  in  this 
charter  to  exempt  them  from  liability  to  the  county  in 
respect  of  those  rates  which  were  imposed  between  the 
charter  and  the  12th  of  Geo»2.     The  charter  does 
nothing  more  than  entitle  the  borough  justices  to  act 
as  justices  in  a  place  in  which  before  they  could  not 
have  acted,  but  it  does  not  make  that  place  less  a  part 
of  the  county,  nor  does  it  contain  a  word  which  implies 
that  that  place  is  not  still  to  be  contributory  to  die 
county  to  the  same  extent  as  before,  and  it  would  be 
inconsistent  with  the  saving  in  that  charter  of  the  rights 
of  all  persons  whatsoever  to  hold  that  it  entitled  the 
borough  to  take  away  from  the  county  its  claim  upon 

this 
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this  place  for  contribution.  The  12th  Qeo.2.  does  181 5. 
not  in  express  terms  give  any  power  to  borough  magis*  -— — 
tratesy  and  if  it  gave  them  any  power  by  implication,  it  c^mna 
could  only  be  to  levy  where  they  could  before  levy,  and  ^^»'*'a'^^^''« 
for  sums  to  which  they  were  before  entitled.  But  the 
statute  of  the  succeeding  year  13  G.2*  c.  i8.  s.^.  throws 
great  light  upon  this  point  It  recites  that  doubts  had 
arisen  whether  12  6.2.  extended  to  liberties  and  fran- 
chises not  within  the  jurisdiction  of  the  commissions 
of  the  peace  for  the  counties  in  which  such  liberties 
and  franchises  were,  and  so  never  did  nor  were  liable 
to  contribute  to  the  said  county  rates,  and  then  it  pro^ 
vides  that  where  any  liberties  or  franchises  have  com- 
missions of  the  peace  within  themselves,  and  are  not 
subject  to  the  jurisdiction  of  the  commissions  of  ^ 
peace  for  the  counties  in  which  they  li^  and  do  not, 
nor  did  before  iz  G.2.  contribute  to  the  rates  made 
for  the  said  counties,  the  justices  of  the  peace  of  such 
liberties  and  frai^hises  within  the  respective  limits  of 
their  commissions,  may  exercise  the  powers  given  By 
12  G.2.  In  such  liberties  and  franchises  therefore  (in 
which  a  contribution  to  rates  made  for  the  counties 
existed  before  the  12  G.  2.,  and  which  liberties  and 
fraiiduses  have  only  a  concurrent,  not  an  excluttve 
jurisdiction,)  the  justices  of  such  liberties  and  franchises 
have  no  power  under  this  latter  act,  inasmuch  as  these 
do  not  fill!  within  the  circumstances  to  which  alone  the 
proviso  in  the  act  is  declared  to  extend.  And  where  the 
jurisdiction  is  within  certain  limits  exclusive,  and  in 
others  concurrent  only,  the  power  of  the  justices  of 
those  liberties  and  franchisee  must  be  confined  to  those 
parts  in  which  the  jurisdiction  is  exclusive.    The  mis- 

G  g  4  chief 


440  CASES  IN  MICHAELMAS  TERM 

1B15.        chief  of  giring  them  the  power  where  they  had  a  con-^ 

"T  current  jurisdiction  only  might  in  many  cases  be  exr 

a^fjhst         cessive ;  for  if  they  had  a  concurrent  jurisdiction  over 

WjN  STANLEY.  ,  .  T 

the  whole  county,  they  might,  if  the  Plaintiff's  argument 
were  right  in  this  case,  anticipate  and  appropriate  to 
themselves  the  whole .  county  rate.  The  Plaintiff's 
argument  js  founded  upon  the  supposition  that  the 
rate  in,  respect  of  the  Sout/t  Fields  must  either  be  paid 
out  of  the  poor's  rate  for  the  parish  at  large,  which 
would  be  unjust,  or  that  there  was  no  mode  of  raising 
it  under  1 2  G.  2.,  and  that  if  it  could  not  be  raised  for 
the  county  at  large  under  12  G.  2,  it  is  not  liable  to  be 
so  raised  under  the  44th  of  G.3.  c.24*  We  accede  to 
the  observation  that  it  would  be  unjust  to  have  the 
payment  made  out  of  the  poor's  rate,  because  that  would 
be  casting  the  burthen,  not  solely  upon  the  Souik  FzddSj 
but  upon  that  part  of  the  parish  which  is  wkhin  the 
borough  and  subject  to  the  exclusive  jurisdiction  of 
the  borough  justices ;  and  supposing  it  may  be  true 
that  no  rate  could  have  been  raised  upon  these  Souih 
Fields  under  the  provisions  of  1 2  G.  2.,  because  thefe  is 
no  petty  constable,  or  other  peace  officer  belonging  to 
these  South  Fields,  and  the  only  mode  of  raising  the 
rat%  (where  it  is  not  to  be  paid  out  of  the  poor  rates) 
pointed  out  by  12  G.2.,  is  under  5.3.,  by  direction 
from  the  sessions  to  the  petty  constable,  or  other  peace 
officer  belonging  to  the  place  for  which  the  rate  is  to 
be  levied,  which  .we  are  not  satisfied  is  the  case,  inas- 
much as  the  high  constable  might  levy  it;  it  does  not 
follow,  however,  from  this  defect  in  1 2  G.  2.,  if  it  be  a 
ddTecty.  that  the  right  k  to.  he  transferred  firom  the 
county  tp  th^  boiw^.^  ^Tbere  wjas  no  intention  in 

12  G.  2. 
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12  G.  2*  to  divest  the  county  of  any  part  of  the  rates  181  c. 
which  were  before  payable  to  it,  and  this  supposed  — 
defect  is  not  confined  to  these  South  Fields,  but  extends  a/J^ 
to  every  place  within  the  county  which  had  no  poor  w>»'»»*^^*^' 
rate,  petty  constable,  or  other  peace  officer,  and  this 
defect  is  completely  remedied  by  the  local  act  44  6.3. 
C.34*  That  act  sect.  9.  expressly  provides  for  assessing 
all  estates,  within  all  and  every  the  parishes,  townships, 
liberties,  precincts,  hamletSj  extra-parochial  and  other 
places  within  the  county;  it  directs  the  sessions  to  tax 
every  parish,  township,  liberty,  precinct,  hamlet,  extra- 
parochial  place  and  other  places  within  the  county,  ac- 
cording to  the  annual  rent  and  value  of  the  estates  within 
the  same,  as  they  shall  appear  upon  the  returns  under  the 
property  tax.  It  enacts  that  in  any  parish,  &c.  where 
there  is  no  poor  rate,  the  sessions  may  direct  the  sum  to 
be  rated  and  levied  on  the  inhabitant  or  inhabitants,  or 
occupier  or  occupiers  of  lands  therein,  (using  terms  in  the 
singular  number  to  include  places  in  which  there  may 
not  be* more  than  one  individual  inhabitant  or  occu- 
pier,) and  the  chief  constable  is  authorised,  in  case  of  non- 
payment, to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  inhabitant  or  inhabitants, 
occupier  or  occupiers ;  and  it  makes  a  similar  provision 
(sect.  10.)  though  there  is  a  poor  rate,  if  it  does  not 
jlpply  separately  and  distinctly  to  the  place  which  is  to 
pay  the  Cbunty  rate.  The  proviso  in  this  act  that  it 
shall  not  give  jurisdiction  to  the  county  justices  over 
any  phoes  within  the  borough,  which  before  that  act 
were  subject  to  the  rates  in  the  nature  of  county  rates 
imposed  by  the  borough  justices,  fells  in  with  the  de- 
fendants' argument  that  these  South  Fidds  are  to  con- 
tribute 
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tribute  to  the  county,  because  they  are  not  within  the 
borough,  and  because  they  were  never  by  law  sutgect 
to  the  borough  rates.  In  as  much  therefore  as  before 
tlie  charter  of  Elizabdh  these  Sauib  Fields  could  not 
have  been  contributory  to  the  borough  rates,  and  must 
have  been  by  law  contributory  to  the  rates  fox  the 
county ;  as  that  charter,  if  it  could  have  varied  the 
place  to  which  they  should  contribute,  from  the  ooun^ 
to  the  borough,  does  not  appear  to  have  had  any  such 
intention;  as  the  12th  Geo*  2,  could  have  had  no  such 
intention,  and  as  the  44th  Geo.2*  supplies  any  defect 
there  might  have  been  in  12  Geo.  2.  to  warrant  the 
levy;  we  are  of  opinion  that  these  South  Fields  were  by 
law  contributory,  not  to  the  borough,  but  to  the  county 
rate,  and  that  the  levy  in  question  was  therefore  war- 
ranted by  law,  and  consequently  that  there  must  be 
judgment  of 

Nonsuit 
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The  King  agatjist  Thomas. 


'jni'tOMASj  who  was  a  marine  on  bo^rd  oiie  of  his 
Majestj^s  ships  of  war  lying  in  the  Medwcn/,  was 
indicted  at  the  sessions  for  the  city  of  Rochester  in  Odo^ 
ber  last  for  the  murder  of  T.  Mocre  on  the  said  river, 
at  Chatham^  within  the  liberty  and  jurisdicticm  of  the 
said  city,  and  pleaded  not  guilty,  and  his  trial  was  post- 
poned on  account  of  fhe  absence  of  several  material 
witnesses  on  his  bebalf. 

On  a  former  day  in  this  terifk,  The  Attorney  General 

mored  for,  and  obtained  a  rule  nisi  for  a  certiorari^  to 

be 


TtiaMAs. 


IN  THx  Fimr-sncTH  Yxar  ot  OEOROE  III.  443 

X 

e  directed  to  the  justiees  of  dyer  and  terminer,  and        1815* 
saol  deiivenr.  &g*  *of  the  said  ohy.  to  remove  the  said        . 

,  '^  The  KiKO 

indictment,  &c.  and  also  the  coroner's  inquisition,  into  jigehst 
this  court,  and  also  for  a  habeas  corpus  to  remove  the 
prisoner,  (he  being  in  custody  in  the  gaol  of  the  city.) 
And  in  support  of  this  application  he  produced  an  affi- 
davit from  the  prisoner  disclosing  circumstances  whence 
the  Court  might  be  induced  to  think  that  he  would  not 
have  an  impartial  trial  at  the  sessions.  He  also  said 
that  application  had  been  made  to  the  Court  below  to 
order  this  indictment  and  inquisition  to  be  filed  with 
the  officer  of  the  county  otKenif  as  the  nestt  adjoining 
county,  and  to  remove  the  prisoner  to  the  gaol  pf  the 
county,  in  order  that  he  might  be  tried  by  a  jury  of  the 
county,  pursuant  to  38  O.  3.0.  ;2.^.  3.,  but  a  doubt 
had  arisen  with  the  justices,  whether,  their  jurisdiction 
not  being  a  county  jurisdition,  (there  being  no  county 
of  the  city,  nor  any  sheriff,)  they  had  power  by  the  act 
so  to  do.  And  as  to  the  present  application,  he  ob- 
served that  by  stat.  14  jFiT.  6.  c.  i.  justices  of  nisi  prim 
have  power  in  all  cases  of  felony  and  treason  to  give 
judgment  of  acquittal  or  attainder  at  the  day  and  place 
where  the  inquisitions  are  tiJcen,  and  there  to  award  ex- 
ecution to  be  made  by  force  of  the  same  judgments; 
so  that  the  stat.  25  6.  2.  r.  37.  which  requires  sentence 
to  be  pronounced  in  open  court,  immediately  after  the 
conviction  of  any  person  who  shall  be  found  guil^  o£ 
murder,  does  not  impose  any  difficulty,  because  this  re-^ 
cord,  when  removed  hither,  may  either  be  tried  at  bar, 
or  if  sent  to  the  assizes  to  be  tried  before  the  justices  of 
nisipriusj  they  may  ^ve  sentence  instanter,  and  award 
execution.      He  admitted,  however,  that  he  had  not 

found 
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1815.        found  any  instance,  where  a  person  had  been  tried  and 
■       conyictedof  murder  at  nmprius,  thouirh  there  were 

The  Kino 

against        cases  of  felony.  (a) 

Tcppiti 

{a)  The  following  cases  were  furnished  by  Mr.  Dealtrj  : 

Easter  term  18x0.  A  writ  of  certiorari  issued,  U  the  instance  of 
the  crown,  to  remofc  an  indictment  from  the  quarter  sessions  for  the 
county  of  Soutbamfton^  against  JVUliam  OgUvy,  for  feloniously  stealing 
30  pounds  weight  of  candles*  the  property  of  his  majesty.  The  de* 
feodint,  being  in  Cbelmsftrd  gfaol,  a  writ  of  habeas  corpus  issued  to 
bring  him  into  the  Court  of  King's  Bench  ;  and  he  being  brought  op 
in  the  following  term,  pleatied  not  guilty,  and  was  committed  to 
jyinchater  gaol.  The  record  went  down  for  trial  at  nisi  prins  before 
W9od  B.,  at  the  summer  assizes  for  Hamfsbire  in  x8io,  and  Ogsivft 
being  convicted,  received  sentence  in  the  Court  of  Ktng*s  Bench  in 
Mkbaclmas  term  following,  to  pay  a  fine  of  one  shilling,  and  to  be 
kept  to  hard  labour  in  the  house  of  correction  at  Whtbestir .  for  six 
months. 

Where  the  crown  defends  a  person  indicted,  the  Attorney-General 
is  equally  entitled  to  a  certiorari  to  remove  the  indictment,  as  a  pri- 
vate prosecutor  would  be,  or  as  he  would  be  if  proseaiting  for  the 
crown.  Rex  y.Stanmri,  Hil.  31  Geo,^,  4  Term  X.  161.  And  at  the 
instance  of  defendants,  where  an  impartial  trial  is  not  likely  to  be 
had,  the  Court  has  granted  writs  of  certiorai-i  to  remove  the  indict* 
ment  from  the  Courts  below,  in  order  for  ttial  at  the  assizes. 

OOth  November  1786.     Mr.  .Rous  moved,  on  behalf  of  Joba  IVard,  for 
a  writ  of  certiorari  to  remove  an  indictment  for  petty  larceny,  found 
against  him  at  the  sessions  holdcn  for  the  borough  of  Colcbes/er,  in  the 
county  of  i?iifx,  upon  an  affidavit  shewing  that  the  defendant  wts 
uot  guilty  of  the  fact,  and  that,  from   the   prejudice  of  the  recorder, 
and  the  town  clerk,  whose  advice  the    mayor  takes  in  all  cases  that 
come  before  him  for  trial,  he  cannot  have  a  fair  and  impartial  trial. 
Having  pleaded  not  guilty  at  the  sessions,  he  applied  to  be  bvled  till 
the  next  sessions  to  try  the  indictment,  but  the  recorder  refused,  and 
committed  him  as  a  felon  ;  but  he  has  since  been  brought  before  a 
judge  by  writ  of  habeas  corpus,  and  admitted  to  bail  for  his  appear- 
ance at  the  next  sessions  at  Cokbester.    The  Court  granted  a  rule  to 
sliew  cause ;  but  no  cause  being  shewn,  the  rule  was  made  absolute, 
and  the  indictment  being  removed,  the  defendant  pleaded  not  guilty 
in  the  Court  of  King's  Bench,  and  the  record  went  down  to  be  tried 
at  the  assizes  for  the  county  of  Essex^  where  the  defendant   was 
acquitted. 

In 
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Tcpphtg  and  LaweSf  who  now  speared  for  the  ju»- 
tice%  submitted  to  what  the  Court  should  think  fit,  only 
diey  stated  thi^  the  justices  were  not  aware  of  any 
prejudices  subsisting  against  the  prisoner,  and  referred 

to 
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III  Triniiy  vacattou  X798,  Lord  KenyoH  granted  a  writ  of  certiorari 
to  remove  an  indictmenty  found  at  the  midiummer  quarter  lesiioot  of 
the  peace  for  the  county  of  QimberUnd^  against  Hliliam  Sam  Etq.  and 
Cbar/es  Cobhe  Churchy  clerk,  for  feloniouily  stealing  muskets,  bayonets^ 
and  cotlaises,  of  the  vahie  of  60/.,  at  the  instance  of  the  defendants; 
and  they  having  pleaded  not  guilty  in  tlic  Court  of  King's  Bench, 
were  tried  at  the  assizes  holdcn  for  tlie  county  of  Cumberland  in  the 
sammerbf  17991  and  being  icquitted,  judgment  was  in  Michaelmas 
term  1799  entered  up  for  tliem  in  the  Coutt  of  King's  Bench. 

* 

%^  Jamury  iZof.  lAr.Attwney -General  having  granted  a  warrant 
for  an  application  to  lie  made  to  the  Lord  Chief  Justice,  or  other 
Judge  of  the  Court  of  King's  Bench,  for  a  writ  of  certiorari  to  remove 
an  indictment  against  Samuel  Jones,  an  officer  of  the  exdse,  for  felo- 
niously stealing  90  pounds  weight  of  hay.  Lord  Ellehboreugb  was  at- 
tended on  the  3d  of  January  upon  this  application,  when  his  Lordship 
directed  enquiry  to  be  made  as  to  the  recognizance  taken  in  the  case 
o( Bam  and  Cburcb,  above  referred  to;  and  hts  Lordship  being  agiin 
attended  on  the  5th  of  January,  took  a  recognizance  by  four  manucap- 
tors,  in  40/.  each,  for  the  appearance  of  J^aes  in  the  Court  of  King's 
Bench  to  answer  the  indictment,  and  signed  a  fiat  for  the  writ 
of  certiorari.  The  indictment  being  accordingly  removed  into  the 
Court  of  King's  Bench,  the  defendant  there  pleaded  not  guilty,  and 
was  tiicd  at  nisi  prius  at  the  spring  assizes  for  Glwcestersbirc,  and 
icquitted. 

The  following  authorities  are  express  that  an  issue  joined  in  tht 
Court  of  King's  Bench  in  a  criminul  prosecution  must  be  tried  at  the 
bar,  unless  Mr.  Attorney-General  grants  his  warrant  for  a  trial  at  ' 
niii  prius,  viz.  Mieb.  3  Ann,,  Regina  v.  Banks,  Knt.,  6  Mod,  246.  HiL 
C^.  I.  Fayrwetber'i  cast,  Cra.  Cat.  348.  Trin.  x^Eliz.,  Xnevil  and 
ITaylar'i  case,  %  Leon,  xxa  FHxherherfs  Naiura  Brevhm,  546. 
a  TnsL  414- 


9cveral  indictments  for  misdemeanors  have  been  removed  frdm  the 
leiiions  of  the  peace  for  the  city  oi Rochester  into  the  Court  of  King's 

Benchj 
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1815.  te  tlM  oonfiideration  of  the  Court  the  cbues  of  the 
■'         governing  charter  of  the  city,    (Orr.  i.   1630.)   by 

:lnittsi  which  the  imiyor,  recorder,  eldest  alderman^  and  hnt 
mayor,  are  appointed  justices,  with  power  to  any 
two  or  three,  of  whom  the  mayor  or  recorder  to 
be  one,  to  enquire  of  all  murders,  felonies,  &c«  com- 
mitted  within  the  city,  libert|r,  and  precincts  thereof, 
and  to  be  justices  of  gaol  delivery  of  the  city,  so  that  all 
writs  be  directed  to  the  ministers  of  the  mayor,  and  by 
them  executed  without  any  writ  to  the  sberiflTof  Keni, 
with  a  non  intromittant  as  to  the  keepers  of  the  peace 
and  jusUces  of  oyer  and  terminer,  in  the  county  of 

The  AUometf'G^neralf  Parky  and  Jervis  contra^  de- 
nied that  the  effect  of  the  charter  was  to  take  away  the 
power  of  this  Court  to  remove  the  indictment,  or  th^ 
prerogative  of  the  crown  to  have  it  removed ;  which 
perhaps  might  have  been  done  by  the  Attorney-Oene- 
ral  ex  officio,  though  it  is  more  proper  that  it  sbookl 
be  done  upon  his  application  by  the  Court.  And  as  to 
the  trial  of  this  indictment  they  cited  2  Hale  P.  C« 
ch.  6.  p.  39. 40.  ck.  56.  p.  403.  404.  Hawk.  P.  C.  B.  2. 
ck»  7*  s.  17. 1 8.  ch.  23.  s.  146.  ch*  42*  #.  4« 

Lord  Ellenborouoh  C.  J.  I  have  been  enquiring 
of  the  officer  if  the  practice  is,  as  I  supposed  it  to  be, 


Bendii  and  the  defendants  having  there^pUadcd  to  issue,  have  been 
tried  at  the  assizes  at  Mioiamu  j  ami  a  nan  of  the  name  of  Utiitr* 
hiil»  beinf^  convicted  apon  such  an  indictment  very  lately,  received 
jodgment  in  th'i  Court  of  King't  Beach.     See  alio  X.  t.  J^frrjt 

5  r*x.  478. 

4^  and 
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asid  find  tbat  U19  AttQm^y-Qeneral  ba9  not  tb«  power  of       18 1 5, 
hiiuB^to  issue  a  certiorari,  but  must  make  application      _.    „ 
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to  this  Court ;  but  upon  9uch  his  application  beipg  iu«  jgMMst 
dors^,  it  is  a  matter  of  ooutie  with  the  Court  to  grant 
the  certiorari.  This  being  the  practice^  there  can  be  no 
resistance  to  the  certiorari  in  this  case.  Whether  the  At- 
torney-General shall  consent  to  a  writ  of  nisi  prius,  or 
whetherthe  prisoner  shall  be  tried  at  the  bar  of  this  court» 
is  a  matter  for  future  consideration.  There  is  no  doubt 
that  he  may  be  tried  by  the  Justices  at  nisi  prius :  the 
authority  of  Lord  HaU  seems  to  be  decisive  on  that 
point.  Although  I  do  not  find  in  the  14th  of  Heru  & 
c.  I.  any  words  expressly  empowering  the  Justices  of 
nisi  prius  to  enquire  of  felonies,  yet  certainly  a  practice 
of  this  sort  has  prevailed  fix>m  the  time  of  that  statute 
down  to  the  time  of  the  stat  25  0. 2.  c.  37.  The 
14  HI  6.  €.  r.  enacts  that  the  justice  before  whom  in- 
quisitions, inquests,  and  juries  shall  be  taken  by  the 
king's  writ  of  nisi  priuSf  shall  have  power  in  all  cases  of 
felony  (within  which  murder  is  included)  and  treason, 
to  give  their  judgments  as  well  where  a  man  is  acquit 
as  where  he  is  attaint,  the  day  and  place  where  the 
said  inquisition,  &c.  be  so  taken,  and  from  thenceforth 
to  award  execution.  The  justices  therefore  are  em- 
powered by  this  statute  to  go  the  length  of  awarding 
execution  without  remitting  the  transcript  of  the  record 
to  this  Court,  though  it  seems  they  may  return  the 
postea  into  the  King's  I^ench,  a^d  there  judgment  may 
be  given.  The  25  6.2.  r.  37.  indeed  which  makes 
immediate  sentence,  and  execution  the  next  day  but 
one  after  sentence,  necessary',  except  for  reasonable 
cause,  seems  to  confine  this  jurisdiction  in  cases  of 

murder 
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1815.        murder  in  a  great  degree  to  the  jadicature  whidi  tries 
"""^        the  offence.     But  with  this  at  present  we  have  nothing 

The  Kino  '^  .  .  ,  j 

agantst  to  do.  We  think  that  the  Attorney  General  is  entitled 
to  the  certiorari,  and  as  a  consequence  to  the  habeas 
corpus. 

Per  Curiam,  {a)  Rule  absolute.  (^ 


{a)  Dionpier  J.  was  absent. 

{h)  The  prisoner  (as  we  were  ioformed)  was  afterwards  tried  at  the 
K^nt  spring  assizes,  before  Bajiley\J,  4t  nisi  priui  and  was  found  gailty, 
subject  (o  1  point  resenred. 


£KO   OF   HICHA£LMAS  TERM. 


CASES 


ARGUED  AKD  DETERMINED 


IM   TBK 


Court  of  KING'S  BENCH, 


IN 


Hilary  Term, 


In  the  Fifty-sixth  Year  of  the  Reign  of  Georgk  III. 


IN  the  last  vacation  Mn  Justice  Chambre  resigned 

his  seat  upon  the  bench. 

A  few  days  before  the  commencement  of  this  term 
Mr.  Justice  Heaih  died  at  his  house  m  Bedford-Sguare. 

At  the  b^inning  of  this  term  Jaines  Allan  Parkj  Esq. 

was  called  Seijeant,  and  gave  for  his  motto  <*  qui  leges 

juraque  urvat^  and  was  appointed  to  succeed  Mr.  Jus-> 

tice  Chambre  as  one  of  His  MqesQr's  Justices  of  the  Court 

of  Common  Pleas,  and  was  afterwards  knighted. 

On  Saturday  the  3d  of  Fdruary^  Mr.  Justice  Dant" 
pier^  who  had  been  prevented  by  severe  illness  from  at- 
tending the  sittings  ztSerjeantsf  Inn,  or  durmg  any  part 
of  this  term,  died  at  his  house  in  Mantague-Place. 

Non  eritprqfedo  Ubij  quod  scriboj  hoc  novum,  ilium 

nuBius  rei^  qua  quidem  esset  in  hisartibusde  quiim  aii^ 

quid  eaistimare  possem,  rudem  out  ignarum  esse  visum. 
Vol-  IV.  H  h  At 


x8i6. 
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a3i6.  At  the  end  of  the  tenn  C%afi^  .^Uo^  Est),  vis  cdkd 

^"^         Serjeant,  and  gave  for  his  motto  **  tdoban^  and  w«$ 

iq>pomted  Xo  succeed  Mr.  Justice  Heath  as  one  of  His 

Majesty's  Justices  of  the  Court  of  Common  Fleas,  and 

was  afterwards  knighted. 


£x  parte  Jones  and  Others. 
If  the  BUDCf  «rf    T  T  PON  the  petition  iX  Jones  and  others  to  the  Lord 

two  ptrtocn  la     \U  ' 

trade  appear  Chancellor,   praying  him  to  pronounoe  certain 

on  the  certifi-  ships,  and  the  shares  thereof  respectively,  in  which 

«'^1e'i?rf7'  5-  HoUandand  T.S.  Williams,  bankrupts,  were  in  any 

tr *'adS*daS  way  interested,  to  be  the  separate  property  of  each  of 

prevent  the  the  bankrupts,  and  divisible  amonir  the  ren»ectire  se- 

»hovriofhow  i      -       »  *. 

and  is  what  parate  creditors,  a  case  was  submitted  to  this  Court  for 

ferar^l  Mmerf ^  their  opinion,  which  in  substance  was  thus  r 
emilteS'^''       S.  Holland  and  T.  S.  WiUiams,  the  bankrupts,  were 

thouf  h  the  merchants  and  partners  in  Liverpool,  trading  under  the 

derive  title  un-  firm  of  S,  Holland  and  Co.     Holland,  before  he  became 

der  di/Terent 

eonveyaoces,  partner  with  Williams,  carried  on  trade  in  partnership 

shares  were  with  one  Humble,  under  the  firm  of  Humble  and  Hd- 

t^e't^llhip  ^^^'     Th«  ^^^P  Kingmill  was  purchased  by  HunMe 

'"*^.¥»^ .  and  Holland  of  Smm  and  Co.,  who  transferred  it  to 

treated  uy  tban 

as  partaerihip  them  by  bill  of  sale  of  the  1 7th  of  Sept.  1 808,  and  a  new 
thepartnertbe-  Certificate  of  r^;i8try  of  that  date  was  granted  to  them 
Uiete  shares  ^^*  ^J  ^®  coUector  and  comptrdler  of  the  customs  at  Zi- 
Metered  aTthc  ^'^'T*^  ^ut  neither  the  certificate  of  r^stry  nor  the  bill 
joint  property     ^f  ^^  expressed  that  either  Hwnile  or  Holland  took 

any  particular  share.    On  the  9th  of  February  foUowiiig» 

Humble,  by  bill  of  sale,  transferred  his  uodiTided  moiety 

in 
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in  the  ship  to  WiUiams^  which  transfer  was  indorsed  on         iZ\6. 
the  certificate  of  registry.     The  ship  Mary  (a)  was  re-       ^Tplrte 
gistered  at  the  port  of  Liverpool  on  the  8th  of  December        Jones. 
1 8089  in  the  names  of  HoUandy  Humble^  MattheajSj  and 
two  others  (by  name)  as  sole  owners,  the  proportions  of 
each  not  appearing  on  such  register;  but  in  fact  Htwi- 
ble  and  Holland  were  entitled  to  one  half,  and  MatUiem 
to  one  eighth.     Holland  and  Williams  afterwards  pur- 
ohased  from  Humble  and  Holland  their  one  half  for 
900/.,  and  from  Matthews  his  one  eighth  for  250/. ;  and 
Humble^  on  the  25th  otNooember  1809,  by  bill  of  sale^ 
transferred  his  interest  therein,  stated  to  be  one^fourtb 
part,  to  Holland  and  Williams;  and  Matthews  on  the^ 
same  day,  by  bill  of  sale,  transferred  to  them  his  inte- 
rest in  the  ship.    The  purchase-monies  for  these  shares, 
and  also  for  the  share  which  belonged  to  HoUandy  were 
paid  by  Holland  and  Williams  out  of  their  partnership 
funds,  and  the  transfers  of  these  shares  appear  upon  the 
certificate  of  registry  of  the  said  ship,  and  the  shares 
have  since  been  sold  and  transferred  by  the  assignees  of 
Holland  and  Williams  to  a  purchaser.     The  ship  Su" 
sannah  was  registered  in  the  names  ofHumbley  Hcilandj 
9Xid  Stricklandj  on  the  8th  of  «7ii^  1808,  without  stating 
that  any  particular  share  belonged  to  each.    Strickland 
by  bill  of  sale  {June  14th,  1808)  sold  and  transferred  all 
hb  interest,  stated  to  be.  one-fourth  of  the  ship,  to  Hum^ 
ble  and  Hollands     Humble  and  HoUand  sold  the  ship, 
then  ott    a  voyage  to  Martinique^    to  HoUand  and 

(tf)  There  was  anotlKr  ship,  »Ued  Tb<  Lucj,  under  the  same  circam- 
stances  as  the  Mary, 

H  h  2 ■  WiU 
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18 16«         WiUiams^  and  by  bill  of  sale  of  the  7th  of  October  1 809 
''"*"        transferred  one  undivided  moiety  or  half-part  or  share 

Ex  parte 

Jones.        thereof  to   WiUiamSi  the  purdiase-money  for  which 
vas  paid  out  of  the  partnership  fbnds  of  Holland  and 
WUUams:  and  on  the  ship's  return  to  port,  an  indorse- 
ment of  this  transfer  was  made  on  the  certificate  of 
registry.   The  ship  was  afterwards  sold  by  the  assignees 
of  Holland  and  WilUams,  and  by  the  assignees,  together 
with  Himbte^  transferred  by  bill  of  sale  to  a  purchaser 
for  i2oo/. ;  Htmdfk  yoixAiig  in  the  biH  of  sale,  in  order 
to  transfer  his  legal  interest  in  the  other  undivided 
moiety,  whidi  by  inadvertence  had  not  been  transferred 
by  him  in  the  bill  of  sale  to  Wittiamsj  although  the 
whole  of  his  share  therein  had  been  agreed  to  be  pur^ 
chaaed,  and  had  been  paid  for  by  Holland  and  WiUiams. 
The  interest  o(  Holland  and  Williams  in  all  these  ships 
was  considered  by  them  before  thdr  bankruptcy  as 
partnerriiip  property,  was  wholly  paid  for  out  of  thar 
partnersAiip  fonds,  and  treated  by  them  as  such ;  the 
outfits,  repairs,  and  disbursements  of  the  same^  having 
been  charged  by  them  to  the  debit,  and  the  fraght  and 
earnings  carried  to  the  credit,  of  the  partnership. 

The  question  fat  the  opinion  of  the  Court  is,  whether 
under  the  drcumstanoes  cf  thift  case  the  interest  of  the 
bankrupts  in  these  vessels^  or  any,  and  which  of  diett, 
is  to  be  considered  as  joint  or' separates  property. 

Richardson^  for  the  petitioners,  contended  that  the 
interest  of  the  bankrupts  in  all  the  shipa  was  to  be  con- 
sidered as  a  separate  interest.  First,  Jie  said,  that  part- 
owners  of  a  ship  are,  like  partners  in  tirade^  tenants  in 
common,  and  not  jointitenants,  between  wb<mi  there  is 

no 
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no  survivorsbip^  bat  the  share  of  each  of  them  shall  go        i8i6» 
to  his  executor,  and  the  executor  shall  join  m  a  writ  with       ^ 
tbem  who  survive;  nevertheless,  thoa^  they  have  .ep^       %^' 
rate  interests,  yet  all  shall  sue  during  th^  joint  lives 
for  any  cause  of  action  which  concerns  the  ship,  as  for 
running  it  down ;  and  if  they  do  not,  it  may  be  pleaded 
in  abatemait  (a)     Sq  they  shall  all  have  an  action  for 
the  ship's  earnings,  as  for  freight,  &c.    In  Uke  manner, 
tenants  in  cpmmon  may  avow  (ft),  or  bring  trespass 
jobtly.    But  whether  any  one  be  part-owner  of  a  ship^ 
must  be  determined  by  the  register;  for  since  the  re» 
gister  acts  they  only  can  have  ^y  legal  or  equitable  title 
who^  names  app^r  on  the  roister*    Thu%  if  four 
partners  in  trade  jointly  purchase  and  pay  for  a  ship, 
but  cau9^  her  to  be  registered  in  the  names  Qf  twQ  <mljf 
the  interest  cannot  be  averred  in  the  fpur,  in  order  to 
^laintain  an  action  on  a  policy  of  asiurance  on  freight; 
yet  in  general  an  e{|uitable  interest  is  sufficient  to  main- 
tain such  an  action,  (c)     80  it  seems  a  trust  cannot  be 
raised  in  &vour  of  persons  not  named  in  the  raster,  {d) 
So  if  a  ship  be  purchased  by  one  partner  and  registered 
in  his  name  only,  it  shall  enure  as  the  separate  property 
of  that  partner,  althoiJ^gh  the  purchase  and  outfit  be 
taken  out  of  the  partnership  fund,  and  the  earnings 
placed  to  the  partnership  account,  (e)    All  which  deci- 
sions afford  a  rule  to  govern  the  present  case ;  for  first,, 
as  to  the  Kingsmill^  admitting  that  Humble  and  Holland 
were  jointrtenants,  when  HuoMe  conveyed  his  moiety  ta 

(a)  Addiion  v.  Overcudt  6  T.  H,  766. 

{i)  (^ulUy  ▼.  SpeanBMf  %  H.  Bh  386* 

(f )  Cdfitdtu  ▼.  Andtffmni  5  T.  R,  709. 

\i)  Heath  v.  Hubhardj  4  East,  no* 

{e)  Curtis  ▼.  Parrj,  6  F'es.  739.    fi*  par/t  Taihjff  ij  Fies.  6a 

Hh  3  mmamH 
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1 8  i(J.  Williams^  tlie  bankrupts  {Holland  and  William) became 
-         tenants  in  common^  each  of  a  moiety,  because  they  took 

joNss.  by  different  titles  and  at  different  times;  and  these 
moieties  will  vest  in  their  respective  creditors.  In  like 
manner  as  to  the  Mary^  admitting  the  bankrupts  to 
have  been  joint*tenants  of  the  one-fourth  and  one-eighth 
conveyed  to  them  by  Humble  and  MatiheuoSi  yet  Mollani 
held  the  remaining  one-fourth,  as  tenant  ui  common. 
Lastly,  the  whole  interest  of  the  Susanna  being  in  Hum* 
ble  and  HoUandhy  different  titles,  first  as  joint-tenants  of 
three-fourths,  next  as  tenants  in  common  of  one-fourtb, 
by  the  transfer  of  Strickland^  they  convey  to  Williams 
an  undivided  moiety,  consequently  Williams  and  they 
are  tenants  in  common  of  undivided  moieties.  From 
all  which  it  appears,  that  the  bankrupts  are  severally 
entided  according  to  the  legal  interests  vested  in  them  by 
tliese  transfers,  and  in  respect  of  which  they  were  named 
in  the  r^;istry ;  for  to  hold  them  entitled  to  any  greater 
extent,  would  be  nothing  less  than  setting  up  a  trust 
for  one  in  a  part  for  which  he  is  not  named  in  the  re- 
gistr}',  because  ke  is  named  for  another  part. 

Scarlett,  contra,  argued  that  the  interest  of  the  bank- 
rupts was  a  joint  interest.  For  before  the  passing  of 
the  Teffater  acta  (a),  a  parol  contract  accompanied  by 
delivery  of  the  ship  was  sufficient  to  convey  the  interest; 
and  therefore  the  acts  require  that  the  transfer  should 
be  by  some  instrument  in  writing.  (6)  Wherefore  be- 
fore those  acts,  if  two  partners  had  brought  a  ship,  like 
any  other  chattel,  into  the  common  stocky  and  used  it 

{a)  a6  G.  3.  r.  6a    34  G.  3.  c.  6S.  {h)  34  G.  3.  r.  6S.  i.  14. 

as 
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as  such,  sharing  the  amount  of  profit  and  loss  thereon,         i8i6. 

it  became  the  joint  properly  so  far  as  it  regarded  the 

joint  creditors,  though  as  between  the  partners  them*        Joncs. 

selves,  each  might  severally  be  interested  in  unequal 

proportions.     The  register  acts  have  made  no  difference 

in  this    respect,    for  they  were  passed  chiefly  with 

a  view'  to  prevent  the  existence  of  foreign  interests 

in  British  ships,  and  with  this  view  they  require  the 

name  of  the  owner  and  part«owners  to  be  stated  (a) ; 

but  this  being  done  the  act  is  satisfied,  neither  the 

nature  nor  the  proportion  of  interest  need  be  stated. 

Provided  all  those  who  are  any  wise  interested  in  the 

ship,  are  named  in  the  registry,  it  concerns  not  the 

public  to  know  in  what  partiodar  union  or  division  of 

interest  they  stand  towards  each  other;  accordingly 

the  statutes  provide  for  all  transfers  of  the  property  in 

any  ship  from  one  subject  to  another  (i),  but  make  no 

mention  of  the  variation  of  interest  between  part-owners 

themselves*     As  to  Curtis  v.  Perry  and  Ex  parte  Yallop^ 

the  registry  in  both  those  cases  was  in  the  single  name 

of  one  of  the  partners ;  and  this  was  done  in  one  of  those 

cases,  in  order  to  evade  the  provisions  of  a  particular 

act  of  parliament,  relating  to  the  manner  in  which  the 

ships  were  employed,  (c) 

Richardson^  in  reply,  denied  that  the  language  of 
26  G.  3.  c  60.  6. 17.  34  G.  3.  c  68.  s.  14.  16,  17.  would 
be  satisfied  by  applying  it  to  transfers  made  to  new 
owners  only,  and  not  to  interchanges  of  property  among 
former  owners ;  for  the  language  of  them  is,  so  often  as 
tlie  property  shall  be  transferred  in  vohcle  or  in  part. 

{a\  a6  G.  3.  c,  60.  s,  9, 10. 

(*)  16  C.  3.  c.  6a  J.  1 7.  34  G.  3.  f.  6S.  I.  X4«  {c)  Curtis  ▼.  J'tny. 

H  h  4  And 
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1816.  And  it  has  been  well  said  that  the  two  acts  of  parHaK 
"*"*"  ment  were  drawn  upon  this  policy,  that  it  is  for  the 
joKiB.        public  interest  to  secure  evidence  of  the  title  to  a  ship^ 

from  her  origin  to  the  moment  in  which  you.  look  back 

to  her  history*  {a) 

CyTm.  aduk  9uBm 


The  iidlowiiqr  certificate  was  tent. 

We  hai¥e  heard  this  case  nrgued  by  coimsd,.  and 
considered  it,  and  we  are  of  opinieit  that  inasmuch  as 
the  names  of  die  two  bankrupts^  HblUmd  andf  WUUamBf. 
appear  cm  die  certificates  of  registry  of  each  of  the 
several  vessds,  as  ownera  thereof  the  provisions  of  dM^ 
acts  for  the  reig^try  of  shipping  are  satisfied,  and  that 
they  do  not  operate  U>  prevent  the  shewing  how,  and  in 
what  proportionB,  the  several  owners  were  reqiestivi^ 
kititled,  and  that  the  interest  <^  the  baricfupts  in  eadi 
of  the  ships  mentioned,  in  the  above  case  is  to  be  con- 
sidered as  a  joint  prop^ty. 

Ellenbobougr^ 
S.  Le  Blanc 
J.  Batlbt. 
7th  Dec  1815.  H.  Dampuuu 

(tf)  Per  Lord  JI/<&m,  Mxf^ru  Taihf,  15  Fes.  6a. 
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i8i6. 


sta- 


RowcROFT  against  Lomas.  Z*"**^. 

*'  Jan.  %24*  : 

A  SSUMPSIT  for  money  lent.     Plea  non  assumpsit^  in  ammpsit  for 

wad  the  statute  of  Umitations.    At  toe  trial  before  an  accountable 

Lord  JEttenborough  C  X  at  the  Middlesex  8ittuig&  after  ^in  in^'o^den 

last  Trimty  term  the  plaintiff's  demand  was  founded  o*  tV^h^S 

upon  the  following   aocoontabk  receipt,   **  London^  toteofiumta- 

29  AngM  1 8o3»  vaoeiTed  of  Mr.  T.  ttofwer^  8to/.  to  ae-  witness,  who 

w^  proved  that  he 

count  for  om  denand."    And  in  order  to  take  it  out  of  called  on  de- 
tbe  statmse^  the  plaintiff  produced  a  witness,  who  proved  shewed  him  the 
that  in  1814  he  oaUsd  on  the  defendant  from  the  plain-  atT^^him  ff  he 
ti£^  and  shewed  him  the  receipt,  and  asked  lum  if  he  ^r  ITto^Xhillh^ 
knew  any  thinir  of  it.     The  defendant  answered,  yes,  I   defendant  an- 

J  8  J  J  -^        iweredthathe 

know  aM  about  it    The  witness  then  asked  hhn  for  the  knew  all  about 
amount,  to  which  he  Muwered,  it  was  not  worth  apenny  asked  him  for 
he  should  never  pay  it.    He  admitted  his  signature  to  ^  Vmc?  hV 
die  receipt.    The  witness  said,  perhaps  you  have  paid  tnunot  won^ 
it.    He  answered  no,  never,  he  never  had,  and  never  'J^l^^ '  ^^ 

should  never 

would,  «id  added,  besides  it  is  out  of  date,  and  no  law  p>y  it;  that  it 

shall  make  me  pay  it      His  Lordship   inclined   to  tun,  bot  that 

think  this  evidence  insufficient  to  take  the  case  out  of  ana  never 

the  statute^  but  allowed  the  plaintiff  to  recover,  reserving  ^^  bedda  *' 

the  D^t    Accordingly  there  was  a  rule  nisi  for  enter-  ***  »«Wcd,"  it  ft 

^  ®  •'  out  of  date,  and 

inff  a  nonsuit  ^^  ^^^  '^*i^ 

°  make  me  pay 

it :"  Held  that 

Topping  and  AbbcH^  who  shewed  cause  (a),  argued  was  insoflBdent 
Aat  inasmuch  as  the  defendant  had  admitted  the  exisN  !ufln!i^t^Jt 


defendant  with 

cnce  of  the  debt,  he  could  not  insist  upon  this  plea ;  for  niaalloiIScT' 
the  rule  is,  that  wherev^  there  is  an  acknowledmnent  *"*"'»  *>"*  ^« 

"  contrary,  that 

the  debt  ever 

(fl)  Canse  was  shewn  at  Sfrjeants*  Inn  before  this  term.  existed. 

that 


LOMAS. 
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1816.         that  the  debt  remains  unpaid,  this  avoids  the  statute. 
„  As  if  a  man  says  that  he  does  not  consider  himself  as 

ROWCROFT  " 

agMHst  owing  a  farthing,  it  being  more  than  six  years  since  be 
contracted,  yet  if  he  at  the  same  time  acknowledge  that 
he  has  had  the  thing,  and  has  paid  only  in  part  for  it, 
he  shall  be  liable  for  the  residue,  {a)  Or  if  he  say  that 
since  the  debt  became  due,  which  is  more  than  six  years, 
no  demand  Vas  made,  this  is  such  an  acknowledgment 
as  will  warrant  a  jury  in  finding  the  debt,  {b)  In  like 
manner,  the  defendant  in  this  case  has  acknowledged  that 
the  piqper  signed  by  him,  which  constitutes  the  debt, 
has  not  been  discharged,  wherefore  the  law  in  aid  of 
the  moral  obligation  upon  him  to  pay  the  debt  will 
raise  an  implied  assumpsit  to  pay  it. 

Scarlett  and  Biehardson^  contra,  after  referring   to 
CoUman  r.  Marsh  (c),  were  stopped  by  the  Court. 

Lord  Ellekborough  C.  J.  I  think  we  need'  not 
trouble  the  learned  counsel  for  the  defendant,  for  it  ap- 
pears to  me  that  tfie  effect  of  this  paper  is  per  se  de- 
stroyed by  the  lapse  of  six  years.  Something  more 
must  be  proved  than  a  bare  acknowledgment  by  the  * 
defendant  that  the  thing  is  unsatisfied,  to  give  effect  to 
that  which  is  per  se  destroyed.  The  cases  indeed  have 
determined  that  a  debt,  the  existence  of  which  is  extinct 
through  lapse  of  time,  may  be  revived  by  an  acknow- 
ledgment that  it  is  unsatbfied.  But  there  must  first  be 
some  acknowledgment  that  it  ever  existed.  How  is 
there  any  acknowledgment  of  the  existence  of  this  as  a 
debt?  There  is  an  acknowledgment  of  some  semblance 


(«)  Bryan  t.  Horstman^  4  EasU  599- 
{})  Mucker  ▼.  Hannay,  4  Edsf,  604.  ». 


(c)  3  Tiotnt.  380. 

10  of 
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of  claim  against  the  defendant,  by  his  acknowledging  i8i6. 
that  the  writinir  is  his  siimatare :  but  that  does  not  con-  ^  — — 
stitute  a  debt,  though  it  may  gire  a  colour  fi>r  it  All  agMimt 
this  however  is  put  an  end  to  by  the  lapse  of  six  years. 
Then  is  there  one  word  proceeding  from  the  defendant 
to  recognize  the  receipt  as  having  at  any  time  a  Ic^l 
and  obligatory  efiect?  We  find  on  the  contrary  that 
the  defendant  says  it  is  not  worth  a  penny;  whereas  if 
It  was  ever  worth  any  thing,  it  was  worth  80/.,  and 
would  still  be  so.  Besides,  he  adds,  that  it  was  out  of 
date^  and  he  would  stand  upon  the  law.  I  conceive 
Kim  to  have  said  in  substance,  that  this  was  a  paper 
which  originally  was  never  worth  any  things  but  was  a 
nullity,  and  upon  which  he  never  was  liable ;  besides, 
says  he,  if  I  was  liable,  I  am  discharged  by  the 
statute.  Almost  all  the  cases  upon  this  subject  go  upon 
the  same  ground  as  Bryan  v.  Horseman^  where  the  de- 
fendant stood  upon  the  statute,  it  being  more  than  six 
years  since  he  contracted,  but  in  the*  same  breath  ac- 
knowledged that  he  had  had  the  wheat,  and  had  paid 
only  in  part  for  it,  and  that  part  remained  due.  Every 
thing  which  the  defendant  there  alleged  went  to  admit 
in  distinct  language  the  original  foundation  of  the  debt ; 
only  as  to  some  part  of  it,  he  stood  upon  the  statute 
on  account  of  the  lapse  of  time;  the  presumption 
arising  from  which  was  rebutted  by  his  admission  that 
a  part  was  unpaid.  But  here  is  nothing  to  recognize 
the  existence  of  an  original  debt;  what  it  was  meant  to 
prove,  it  disproves,  importing  the  contrary ;  instead  of 
reviving,  it  extinguishes  the  debt,  and  draws  the  same 
way  with  the  statute. 

Ls  Blanc 
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J  3 1 5.  Ije  Blamc  J.     The  point  to  which  all  the  cases  have 

— — ^  boen  directed  is  thl4l|bA^  J)^^^ere  must  be  an  acknow* 
*^^^"  ledgment  of  the  debt  witibfii,  ff^i  years.  The  cases 
LoMAs.  j^y^  g^Q^  ^1^  ^i:,  and  we  canapt  -gjpfjw^ond  them, 
and  this  brings  it  to  a  quettion  la  every  (mi^'^ip^^jether 
there  has  been  an  acknowledgment  of  the  debt  within 
six  years.  The  vice. of  the  ar^ment  in  this  case,  is  in 
assiiaung  that  what  the  defendant  said  is  an  acknow* 
ledgment  by  him  of  an  obligation  at  a  former  time, 
whereas  111  the  same  breath  he  denies  that  it  was  an 
exisliiBg  debt  at  a  former  time.  In  most  of  the  cases 
we  find  s<Mne  admission  to  have  been  made  of  the  debt; 
as  in  the  last  case,  there  was  an  admission  that  the 
party  had  bad  the  goods  and  that  part  remained  un- 
paid. But  here  the  defendant  when  he  acknowledged 
his  signature,  said  that  he  never  had  and  never  would 
pay  it,  and  he  gives  as  a  reason  that  it  was  not  worth  a 
penny.  This  therefore  so  far  from  being  any  admission 
Was  a  diOiial  of  any  pre-existing  debt.  And  to  this  he 
added^  ^^  Besides  it  is  out  of  date,  and  no  law  shall  make 
me  pay  it."  These  fiicts  therefore  do  not  seem  to  me  to 
bring  the  case  within  the  principle  of  former  decisions* 

Baylet  J.  If  a  denial  were  an  acknowledgment  of  a 
debt,  the  plaintiff  would  have  made  out  his  case.  But 
9s  this  is  not  so,  we  are  bound  to  hold  with  the  de- 
fendant, and  in  so  doing  we  shall  not  overturn  any  of 
the  cases.  The  plaintiff's  counsel  have  argued  upon 
prin^[)les  that  do  not  meet  the  facts  of  this  case. 
It  is  said  by  Mr.  Abbott^  that  whenever  the  defendant 
by  his  acknowledgment,  admits  the  existence  of  the 
dd)t,  this  is  sufficient  to  take  it  out  of  the  statute.  I 
agree  to  dial ;  but  then  I  ask,  where  is  any  such  ad- 
mission? 


LOMAS. 
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ini8si<m?  Again,  Mr.  Topping  argues,  if  you  first  shew         Itfi6, 

that  a  debt  existed,  an  acknowledgment  that  it  is  un-        -— ^— 

paid  is  sufficient  to  take  it  out  of  the  statute*     This         t^mmi 

also  I  am  not  disposed  to  deny ;  but  again  I  ask,  where 

is  the  admission  that  a  debt  erer  did  exist.      The 

statute  of  limitationfl  proceeds  on  a  presumption,  that 

when  a  debt  is  really  due,  a  party  is  not  likely  to  suflbr 

aix  years  to  elapse  without  procuring  an  acknowledge 

ment  of  it*     It  therefore  contemplates,  that  where  there 

Is  no  such  acknowledgment,  this  must  be  either  from  the 

cld^t's  having  been  discharged  without  taking  a  receiptp 

or  from  there  never  having  been  any  debt*     Now  in 

this  case  the  whole  conversation  distinctly  imports  that 

this  never  was  a  debt,  but  was  a  security  given  without 

any  consideration.     For  what  else  is  to  be  collected 

Irom  the  defendant's  declaring  that  it  was  not  worth  a 

penny,  and  that  he  never  had  and  never  would  pay 

it?  This  clearly  looks  to  a  case  where  a  cause  erf* action 

never  existed   upon    the   instrument*      In  Btyan  v. 

Horseman  the  defendant  relied  on  the  statute  of  limits 

ations  only,  but  in  the  same  breath  admitted  that  26/. 

were  due ;  therefore  he  had  taken  a  wrong  view  of  the 

statute,  because  the  statute  was  not  intended  to  protect 

a  party  from  a  debt  acknowledged  to  be  existing,  but 

only  where  the  presumption  arising  from  the  lapse  of 

time  is,  that  it  never  did  exkt,  or  if  it  did,  that  it  has 

beoi  discharged.    Therefore  when  the  defendant  in 

that  case  admitted  the  debt,  he  admitted  that  this  was  a 

case  to  which  the  statute  according  to  its  spirit  did  not 

apply. 

Rule  absolute. 
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x8i6. 


Tuesdiy.  SeBAG   OgatTlSt  AbITBOL. 

A  bUlof «-         A  T  the  trial  of  this  cause  before  Lord  EUenboraugh 

change  payable  jr\, 

at  a  banker's  C.  J.  at  the  Londoti  sittiogs  after  Trinify  term,  the 

which,  by  rea-  question  was,  whether  the  defendant  was  entitled  to  set 

mUUid,wJnot  off  loo/.,  the  amouut  of  a  bill  of  exchange  accepted  by 

Tay'SSiilbu't  the  plaintiff:     The  bill  was  drawn  by  the  defendant, 

the  acceptor  j^j  accepted  by  the  plaintifli  on  the  27th  of  ^w.  1812, 

was  some  ir  ^  « 

months  after-  payable  to  the  order  of  the  drawer  three  months  after 

wards  informed  ^^ 

•f  itsbeinrmu-  date,  at  Whitehead  and  Co/s,  bankers,  Londcn.     The 


nottobedis-  bill  was  never  presented  at  Whitehead^ &  for  payment, 
tbat^e'dnwer  ^^^  ^^  payment  demanded  of  the  plaintiff;  and  it  ap« 
might  set  it  off   peared  that  the  defondant,  in  answer  to  a  letter  written 

in  an  action  ^  ^ 

brought  against  by  the  plaintiff  in  JIfey  or  June  1 8 1 4,  requesting  that  the 

ceptor,aithoagh  bill  might  be  returned  to  him,  informed  the  plaintiff 

whose  house  that  it  had  been  mislaid.  It  farther  appeared,  that  upon 

payi^  fiillcd  search  made  in  June  and  July  of  that  year,  the  bill  could 

in  the  interral,  ^^^  ^^^  ^  found,  but  it  was  afterwards  disooTcred 

and  the  ac-  ' 

ceptor  bad  at      among  some  old  papers  of  the  defendant.    In  November 

all  times  up  to 

thefailnreof  1814  Whitehead  and  Co.  became  bankrupt,  and  it  was 
bilaace intheir  admitted  that  the  plaintiff  had,  at  the  time  when  the 
hands  sttffidcnt  jjHj  became  due,  and  up  to  the  time  of  Whitehead's 

to  cover  the  ^  r 

acceptance  bankruptcy,  a  balance  in  their  hands  more  than  suffi- 
cient to  pay  the  biU.  There  was  a  verdict  for  the  plain- 
tiff for  the  loo/.  thus  claimed  to  be  set  ofi^  and  the  point 
was  reserved. 


Park  in  the  last  term  obtained  a  rule  nisi  for  entering 
a  nonsuit. 

Toppwg 


IN  THE  Fifty-sixth  Year  of  GEORGE  IIL  463 

Topping  and  CampbeU  shewed  cause  (a),  and  argued,  x8i6. 
that  the  plaintiff  was  discharged  from  his  acceptance 
upon  two  grounds;  ist,  because  the  bill  being  accepted  fig^iiMf 
payable  at  a  particular  place,  presentment  ought  to 
have  been  made  at  the  place,  LaUaghan  \.  Aylett  {l\ 
Gammon  v,  SchmoU  {c) ;  for  this  acceptance  is  an  under- 
taking that  he  will  have  fiinds  at  the  place;  and  accord- 
ingly it  appears  that  the  plaintiff  always,  until  the 
bankruptcy  of  IVhiUheadj  had  funds  there  to  cover  his 
acceptance.  2dly,  Granting  that  this  was  not  such  a 
special  acceptance  as  required  a  particular  presentment, 
yet  being  in  the  nature  of  a  draft  upon  the  bankers, 

according  to  Bishop  v.  Chitty  {d\  when  a  reasonable 
time  for  receiving  it  is  elapsed,  it  is  always  considered  as 
actual  payment,  otherwise  the  party  might  be  obliged 
to  keep  funds  there  for  ever.  Wherefore  in  this  case 
a  reasonable  time  having  elapsed,  it  must  be  taken  that* 
the  defendant  gave  credit  to  the  bankers,  who  having 
failed,  the  loss  shall  be  his  loss,  and  not  the  plaintiff's 
loss.  This  mode  of  considering  the  case  will  leave  the 
authority  of  Fenian  v.  Goundry  {e)  undisturbed. 

Lord  Ellenborough  C.  J.  Laches  is  a  neglect  to 
do  something  which  by  law  a  man  is  obliged  to  do. 
Whether  my  neglect  to  call  at  a  house  where  a  man 
informs  me  that  I  may  get  the  money,  amounts  to 
laches,  depends  upon  whether  I  am  obliged  to  call 
there.  This  acceptance,  though  it  might  be  an  autho- 
rity to  the  bankers  to  pay  the  bill,  being  made  payable 
at  their  house,  is  not  in  express  terms  an  order  upon 

{a)  Cause  was  shewn  at  Serjeants*  Inn  before  this  term. 
(b)  3  Taunt.  397.  (c)  5  Taum.  344. 

(/)  %  Sir,  119s*  W  i3-£«/>4^y. 

them 
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iZi6.        them  to  pay,  as  was  the  case  ofBMopy.  CMifyf  where 

"'*''**        the  laoguage  of  the  acceptance  was  hmnediately  that  of 

0BBAO 

4^m*st  a  cheque  upon  the  bankers.  I  cotiftss  I  am  unaUe  to 
*^  ^^'  see  any  laches  in  the  defendant  upon  either  ground. 
The  plaintiff  is  informed  the  bill  is  not  to  be  found, 
after  which  there  surely  was  not  any  occasion  for  him 
to  keep  a  fond  at  the  house  where  it  was  made  payable. 
How  can  it  be  said  that  the  plaintiff,  after  notice  that  his 
bill  no  longer  existed,  was  bound  to  keep  money  at  his 
banker's  to  answer  the  bill  inperpetuum  f  It  seems  to 
me,  that  after  such  a  notice  he  was  at  liberty  to  with- 
draw  his  foiids,  and  therefore  whatever  loss  may  happen 
to  him  by  keeping  them  there^  must  be  his  loss»  and  not 
the  loss  of  the  defendant. 

Le  Blanc  J.  I  think  this  case  by  no  means  draws 
into  consideration  the  cases  of  FetUon  v.  Goundry  in  this 
court,  and  Qammon  v.  SchmaUj  and  the  other  cases,  in 
the  court  of  Common  Fleas,  where  a  difierence  of 
opinion  betwixt  the  two  courts  is  supposed  to  have  ob- 
tained. Whatever  may  be  the  ultimate  decision  of 
the  point  discussed  in  those  cases,  the  present  seems  to 
me  to  be  perfectly  clear  of  them.  For  if  we  admit  the 
effect  of  making  this  acceptance  payable  at  a  particular 
banker^s,  was  to  make  it  a  draft  or  check  on  the  banker, 
and  according  to  this  view  of  the  case  that  the  holder 
would  in  general  be  guilty  of  laches  if  he  did  not  present 
it  at  the  bankers  within  &  reasonable  time^  yet  in  diis 
case,  where  the  bill  was  mislaid,  and  the  acceptor  had 
ncftice  of  that  circumstance  as  much  as  fourteen  or  fif<^. 
teen  months  after  the  time  when  it  ought  to  have  been 
forthcoming^  he  was  no  longer  bound  to  keep  fimds  at 
his  bankers  to  answer*  the  acceptance.    Therefore  it 

iz  cannot 


ABlTBOt. 
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cannot  be  imputed  to  the  bolder  that  he  was  the  cause        1816L 

of  this  los8»  or  had  made  the  bill  his  own  by  laches ;  and        — — • 

on  OnB  view  of  the  case  alone  I  found  my  opinion.        t^aHst 

For  admitting  ^t  the  defendant  is  to  be  considered  as 

the  holder  of  a  banker's  check,  yet  when  he  gave  notice 

diat  it  was  lost,  the  plaintiff  was  at  liberty  to  withdraw 

his  fonds  if  he  had  pleased,  and  therefore  he  shall  not 

be  allowed  to  make  the  loss  arising  from  the  insolv^sncy 

of  his  own  bankers  the  other's  loss.   Wherefore  I  thiid^ 

this  rule  ought  to  be  made  absolute. 

Baylst  J.    I  am  of  the  same  opinion.    It  seems  to 
me  that  this  is  an  attempt  on  the  part  of  the  plaintiff  to 
cast  upon  the  defendant  a  loss  which  he  ought  to  bear 
hnnself.     The  plaintiff  had  funds  at  the  house  of  Whiter 
head  and  Co.,  who  failed,  having  those  fiinds  in  their 
hands ;  and  now  he  says  that  100/.  of  those  funds  ought 
to  be  placed  to  the  loss  of  the  defendant ;  because  he,  the 
plaintiff  having  g^ven  an  acceptance  payable  at  the  house 
of  Whiteheadj  if  the  defendant  had  resorted  thither  for 
payment  when  the  bill  became  due,  his  balance  at  die 
bankers' would  have  been  100/.  less  than  it  was  at  die 
thne  cK  their  failure.    But  I  do  not  know  that    It  does 
not  appear  that  he  kept  more  than  the  usual  balance 
at  his  bankers^  and  it  is  probable  that  he  would  still  have 
kept  the  same.     If  it  had  been  shewn  that  he  kept  an 
I  oof.  extra  specifically  for  the  purpose  of  answering  this 
bffl,  perhaps  it  might  have  varied  the  case,  though  I  do 
not  aay  it  would.    But  loddng  at  his  account  from  tiaoie 
to  time  at  his  batdcers,  he  must  have  seen  long  after  die 
biU  became  due^  that  the  loof.  wa6  ftot  broi^t  iiito 
charge  against  him.    This  went  on  for  upwards  of  a 
whole  year,  and  afterwards,  when  fourteen  or  fifteen 

Vol.  IV.  I  i  months 
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i8t6.  months  have  elapsed,  he  has  distinct  notice  of  the  loss$ 
"■"■""  after  which  he  misht  well  reckon  that  the  bill  was  not 
i^einst  likely  to  be  brought  into  charge  against  him,  and  it  be^ 
came  imprudent  in  him  to  lock  up  100/.  at  his  bankecjs 
to  meet  it.  It  is  said  there  was  always  a  chance  of  the 
bill  being  found;  but  if  there  was,  yet  no  blame  would 
have  been  imputable  to  him  for  not  keeping  funds  to 
meet  it;  because  when  the  bankers  saw  the  bill  was  oat 
of  date,  they  would  itx  common  prudence  refer  to  their 
principal  to  know  how  a  bill  which  was  so  long  mislaid 
was  now  forthcoming.  It  does  not  appear  to  me  then 
that  we  can  say  the  plaintiff  has  suffered  any  loss  at 
WhiteheadCh  by  reason  of  the  laches  of  the  defendant 
As  to  the  other  point,  on  which  there  has  been  some 
difference  of  opinion  in  the  two  courts,  I  shall  be  very 
ready  to  change  my  opinion,  if  ultimately  I  should  see 
occasion ;  but  I  cannot  help  feeling  considerable  diffi-  ^ 
culty  upon  that  point.  If  this  is  to  be  considered  as  a 
qualified  acceptance,  it  follows  that  the  holder  would 
have  a  right  to  refuse  it,  he  being  entitled  to  have  an  un- 
conditional acceptance;  and  indeed,  as  I  rather  think, 
being  bound  to  require  it.  And  if  he  ,take  sucb  c^ 
acceptance  as  .tliis^  payable  at  a  particular  place,  it 
may  be  a  question  whether  he  ought  not  to  give 
notice  to  all  the  parties  to  the  bill,  and  whether  by 
omitting  to  do  so  he  does  not  discharge  them*  In  this 
view  of  the  question  it  becomes  an  important  one,  and 
deserves  to  be  well  considered.  It  is  true  that  the 
holder  is  not  bound  to  present  the  bill  for  acceptance; 
but  I  have  always  understood  that  if  he  does  present  it, 
and  a  qualified  acceptance  is  given,  he  is  bound  to  give 
notice* '  If  then  the  circumstance  of  the  bill's  being  ac* 
Cepti^  payable  at  a  banker's,  is  to  throw  on  the  holdef 

Ihe 
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the  obligation  to  present  it  at  the  particular  place,  tb^        18 16. 

consequence  will  be  that  any  intermediate  indorser  who  - 

may  be  called  on  to  pay,  and  does  pay  the  bill,  will  in  hi$         «/«i«i/ 

action  over  against  another  party  to  the  bill,  b^  saddled         "^^'^^^ 

with  the  proof  of  an  additional  fact  beyond  what  he 

would  have  to  prove  if  the  acceptance  .were  a  gei)eral  ac« 

ceptance.    This  is  a  point  of  view  that  seems  to  me  to 

be  Tery  important,  and  I  rather  think  that  it  has  not  ^^ 

been  presented  in  this  view  to  the  minds  pf  those 

{earned  persons  from  whom  we  are  said  to  differ. 

Rule  absolute, 

Tindal  was  to  have  argued  in  support  of  the  rule. 


Holt  against  Medpowcroft.  ruea^, 

Jan.  »3d, 

npHE  plaintiff  obtained  a  rule  for  a  special  jury,  which  Where  1  com- 

was  regularly  struck,  but  a  common  jury  panel  was  was  roturned, 

Returned  together  with  the  special  jury  panel,  and  at  the  i^Sfc^ai  jaly* 

trial,  at  the  last  assizes  (a),  none  of  the  special  jury  attend-  pa"«^  *«<*  «<> 

*  •'     ^  special  jaryman 

ing,  It  was  proposed  on  the  part  of  the  plaintiff  to  try   appearing,  the 

C3use  was  tried 

th^  cause  by  ^  common  jury ;  to  which  the  defendant's   by  a  common 
counsel  objected  that  this  could  not  regularly  be  done;   was  set  aside. 
but  the  judge  finding  a  common  jury  panel  annexed,  was 
of  opinion  that  he  oaght  to  try  the  cause,  and  the  cause 
was  tried  and  theie  was  a  verdict  for  the  plaintiff,  the 
defendant's  counsel  ai>pearlng,  and  making  defence. 

Scarlet/,  in  the  last  term  obtained  a  rule  nisi  for  set- 
ting tliis  verdict  aside,  and  for  a  new  trial,  on  the  ground 

• 

(«)  On  the  Northern  Circuit, 

J  i  a  that 
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Holt 

Meooow- 
ctorr. 


that  here  was  a  mistrial,  for  that  the  defendant  by  ap- 
pearing and  making  defence^  did  not  waiva  the  ckjec^ 
tion  which  he  made  in  the  outset  to  the  cause  bang  triad, 
and  hj  statute  3  6. 2.  c.  25.  s.  15.  it  is  enacted  that  the 
jury  struck,  shall  bethe  jury  returned  for  the  trial  of  the 
issue.  And  if  the  jury  do  not  appear  then,  thqrnrast 
come  at  another  time,  for  the  party  cannot  have  a  new 
special  jury  (a),  and  a  fortiori  he  cannot  have  a  com- 
mon jury. 


Thppingj  Baine^  and  Bichardson  who  shewed  cau8e(i) 
argued  that  the  statute  does  not  prohibit  the  trial  of  a 
special  jury  cause  by  a  common  jury,,  where  there  is  a 
common  jury  panel  returned,  for  the  Statute  usetb  not 
any  nq;ative  words,  but  only  that  the  jury  struck,  shall 
1)e  the  jury  returned  for  the  trial  of  the  issue.  And  al- 
lowing this  to  be  an  irregularity,  yet  the  defendant  has 
waived  it  by  consenting  to  make  his  defence,  and  taking 
the  chance  of  a  verdict  in  his  favor,  in  which  eyent  he 
would  not  have  complained  of  the  irr^ulari^.  In 
Bex  V.  Franklin  {c)  it  is  said  to  have  been  aiQudged 
13  fV*  3*  that  if  a  rule  is  made  for  a  special  jury,  and 
the  parties  proceed  to  trial  before  a  common  jury,  the 
verdict  shall  not  afterwards  be  impeached,  for  the  de- 
fendant must  either  chaUenge  the  array,  or  let  judgment 
go  by  default ;  but  if  he  appear,  and  a  defence  be  madc^ 
he  is  by  that  precluded  from  making  any  objecticm  to  the 
jury  afterwards.  So  if  the  sheriff  being  ruled  to  letnm 
a -special  juiy,  return  only  a  common  jury,  aflier  trial 
the  defendant  shall  not  have  a  new  trial  if  he  has  made 


(«)  Hex  T.  Pmj,  J  r.  je.  453. 

(«  Cause  was  shewn  at  Serjeants'  Inu  before  this  tern. 
U)  Cited  5  r.  jr.  456. 


defenoe; 
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defence;  secus  if  he  hath  not  made  any  defence  (a).        i8i6. 
And  it  may  be  taken  for  a  role^  that  where  a  man  has 
matter  of  defence,  and  knowing  thereof  goes  to  tria]»         qr<("'/ 
and  puts  the  plaintiff  to  the  charge  of  proving  his  issue^        cEorr. 
he  shall  never  afteri  in  respect  to  that  matter^  have  a 
new  triaL  (fi)      So  if  there  be  any  oljtetion  to  the 
granting  a  special  juryt  it  shall  be  cured  by  the  plain* 
tiff's  appearance,  (c) 

Lord  ELLENBOROuaH  C.  J.  What  might  have  been 
the  efifect  of  the  defendant's  i^pearing  at  the  trial  and 
making  a  defence  without  any  protest  against  trying  the 
issue,  it  is  unnecessary  at  present  to  inquire^  because 
we  find  that  the  defendant  did  protest  and  did  all  in  his 
power  to  resist  the  proceeding.  I  cannot  agree  that  it 
amounts  to  a  omsent  on  the  part  of  the  defendant,  b^ 
cause  beipg  as  it  were  tied  to  the  stakes  and  dragged  on 
to  trialf  he  endeavours  to  make  the  best  of  it.  The 
language  of  the  statute  does,  I  think,  import  a  n^gi^ 
tive,  and  it  may  be  very  doubtful  whether  the  witnesses 
would  be  indictable  for  perjury  upon  a  trial  such  as  this. 
That  is  a  mischief  which,  I  think,  shews  that  the  ver- 
diet  ought  to  be  set  aside. 

Le  Blanc  J.  It  frequently  occurs  that  none  of  the 
special  jurymen  appear  at  the  trial,  in  which  case  the 
practice  is  uniform,  that  the  cause  goes  over. 

Bayley  J.  The  sheriff  had  no  authority  to  return  a 
common  jury  panel,  the  sheriff  is  only  directed  to  return 
the  twelve  special  jurymen. 

(a)  1%  Mod.  567.  {h)  2h.  584.  per  Gould. 

(c)  Per  Lord  Mlienhorott^bf  Massty  v.  Jobuson,  ii£aa,  69. «. 

lis 
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<  » 

ruesday,  HoAR  agattist  Mill. 

'Where  pUinti^  JN  cbvenant  the  plamtiff  declared  that  by  indenturtf 

tenant,  t'har'  made  between  him  and  the  defendant,  the  defendant 

mUc"d'ro  hf^a  demised  to  him,  all  that  wharf  or  deal  pound,  &c-  the 

wharf  and  sto^t-  ^h^rf,  Stage,  and  storehouse  on  the  wharf  or  stage,  the 

word  in  the  storehouscs  and  dwelling-house  adjoining,  &c.  together 

deed  bein  jrjrtrf-  "  :•  < 

house:  It  w^s  with  all  the  wharfage  and  storeroom  of  all  goods  landed 

fatal  variance,  or  shipped  therefrom,  &c.  for  a  term  of  years;  and  the  de- 

brcach^wa"  M-  fendan t  Covenanted  that  he  Would  not  suffer  any  wharf  to  • 

signed  upon  the  ^ye  erected  on  his  estates  to  the  injury  of  the  said  wharf: 

demise  ol  the  ^     j  ^ 

storehouse,  i.iit    unJ  the  plaintiff  assigned  for  breach,  that  the  defendant 

only,  upon  a  °  ^ 

covenant  by  did  suffer  a  wharf  to  be  erected  on  his  estates,  and  con- 
to  suffer  a'  tinned  there,  pet  ^uod  the  plaititfff  had  betil  deprived  of 
erectcd^on  his  ^ivers  gains  which  would  otherwise  have  accrued  to  him 
^•*^*^of  the  ^^^  wharfage  dues,  storeroom,  &c.  And  upon  non  est 
said  wharf.^w  factum,  the  indenture  beini;  produced  at  the  trial  before 

^iiflj  plaintiff  ^  *^ 

was  deprived  of  Chamhrc  J.  at  the  last  HmUs  assizes,  the  demise  was  of  th^ 

certain  gain*  ^ 

which  would  storehouse  and  dwcUirig-hoUse  adjoining,  &c«  in  the  sin- 
iriien  from  gular,  and  not  storehouses,  which  the  learned  judge  held 
]T^~  !!£lr"2!.'    to  be  a  variance  and  directed  a  nonsuits 

icore~rooiii|  acc« 

Gaseteet  in  the  last  terin,  obtained  a  rule  nisi  for  a 
new  trial ;  for  that  this  variance  was  in  a  thing  imma- 
terial, there  bemg  no  breach  assigned  upon  any  a> 
Venant  which  respected  the  storehouse;  and  therefin^ 
this  was  not  like  Pitt  v.  Green  (tf ),  w^herc  the  variance 
Was  in  a  thing  upon  which  a  breach  was  assigned,  and 
it  Mfias  resolved  that  the  plamtiff  could  Qot  waive  the 

(«)  9  Mast,  iZ9i 

damagei 


Mill. 
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damages  upon  that  breach.     So  if  in  an  action  for         i8i6. 
non-residence,  the  parish  be  miscalled,  this  is  a  material        - 

Hoar 

variance*  (a)     But  where  in  debt  on  a  mortgage  deed,         t^aitut 

the  plaintiff  declared  that  the  obligor  thereby  bound  his 

heirs  as  well  as  his  executors  and  administrators,  the 

obligation  being  without  the  word  heirSj  it  was  resolved 

that  this  was  not  a  fatal  variance  for  it  was  indifferent 

as  to  the  then  action  whether  the  heirs  were  bound  or 

not.  {b)    So  it  may  be  argued  in  this  case« 

Pell  SeT}t.f  BufToug/if  and  Sebxynj  who  shewed  cause  {c) 
argued  that  in  all  actions  founded  upon  contract,  it  is 
necessary  to  prove  the  contract  as  set  out  in  the  decla- 
ration, and  if  it  be  different  in  any  part  the  action  fails. 
The  reason  of  which  is  because  the  contract  is  entire. 
Wherefore  a  misrecital  of  the  thing  demised  (d),  or  of 
the  name  of  the'tenant  who  last  occupied  {e\  have  been 
held  fatal.  And  as  to  what  shall  be  such  a  literal  omis^ 
sion  as  would  be  fatal,  it  is  laid  down  by  Pauys  J.  that 
where  a  letter  omitted  or  changed  makes  another 
word,  this  is  a  fatal  variance^  otherwise  where  the  word 
continues  the  same.  {/)  Now  here  a  letter  is  omitted  in 
the  demise  which  is  stated  in  the  declaration,  and  makes 
another  word,  unless  one  storehouse  is  the  same  as 
many  storehouses ;  and  thus  the  demise  declared  upon 
is  different  from  that  which  is  proved.  And  upon  non 
est  factum  which  puts  in  issue  the  demise,  this  word 
cannot  be  rejected  as  Surplusage,  because  it  is  descrip« 
tive  of  the  demise  itsel£ 

{h)  See  Hamiorough  ▼.  fTilkie,  d.  ' 

(«)  Cause  was  ihcwn  at  Serjeants*  Jnn  before  this  tcrmi 

(i)  Pin  T.  Green,  9  Eait,  x88. 

ie)  Bowditch  ▼.  Maw  ley  ^  x  Camp,  N.  P.  C.  195. 

(/}  Heiha  V.  DnAe,  Saik,  660.  74re$oMon* 

I  i  4  Gasdecf 
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1 8 1 6.  Gasdee,  Ctuberd  and  E*  Lowes  contril,  avgued  as  b^re 

upon  moving  for  the  rule;  and  fiirther  thai  storehouse  in 
the  singular  might  weU  be  considered  as  nomengeneraUi 
as  the  custom-house^  or  a  chamber  in  an  inn  of  coorls^  are 
understood  of  more  than  one  house  or  room.  And  if  so, 
the  judge  instead  of  directing  a  nonsuit  ou^t  to  haive 
left  the  question  to  the  jury.  And  as  to  the  rule  laid 
down  by  Pcnsys^  it  is  not  so  at  this  day,  for  it  is  now  held 
that  unless  a  literal  omission  or  variance  alters  the 
sense)  it  is  not  fetal,  (a)  And  the  doctrine  in  Hambo^ 
rough  V.  Wilkie  is  not  new,  for  the  same  was  held  in 
Moberis  v.  Homage  (A) ;  and  in  Bristam  v.  Wr^hi  (c). 
Lord  Mansfield  agreed  that  impertinent  matter,  irrele- 
vant covenants  for  instance,  may  be  rejected'  by  the 
Courts  and  need  not  be  proved.  And  it  is  only  where 
that  part  of  a  deed  on  which  the  action  is  founded  is 
misrecited,  that  it  is  fetal.  Now  this  action  is  not 
founded  upon  any  covenant  which  regards  the  store- 
house, so  that  the  recital  of  that  part  of  the  demise  is 
perfectly  foreign  to  the  cause. 

Lord  Ellenborouoh  C.  J.  There  is  a  damage 
alleged  in  respect  of  store-room.  I  confess  that  I  have 
fdt  more  embarrassed  by  the  case  oiHawborough  v. 
WUkie  than  by  any  other  that  has  been  cited ;  for,  in- 
dependently of  that  case,  this  bdng  an  action  founded 
on  a  demise^  and  taking  storehouses  to  be  an  aflSrmance 
that  more  than  one  were  demised,  I  should  have  hdd 
this  variance  to  be  fetal.  Perhaps  it  may  be  said  of 
Hasnborough  v.  Wilkie^  that^  the  word  heirs  was  perfectly 

(a)  JBj^  y.  Pippct,  I  T.X,  %Z5'  CmA^  t.  Sthfy^  cited  ibiil.  239.  Jiix 
T.  MmnaAf  6  T.  iSi  776.    Judge  t.  Morgoh  13  Saa^  547. 

impertin^t, 


MlLW 
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iaqpcrtinent,  and  ao  might  be  rejected ;  yet  the  dMRcuhy        1 8i6. 
stiU  oocan  that  the  deed  being  the  very  foundation  of       " 

Hoar 

the  acttODy  the  word  heirs  was  miarecited  as  being  part  agdatt 
of  the  deed.  However  this  may  be^  I  believe  it  is  better 
to  adhere  to  the  other  authorities,  embarrassed  as  I  am 
by  that.  It  seems  to  me  the  safer  rule  to  hold  this  to 
be  a  variance.  A  damage  is  alleged  in  respect  of  store- 
room. 

Lb  Blako  J.  A  distinction  has  always  been  obterved 
betwixt  setting  out  that  which  is  the  very  ground  of 
action,  and  that  which  may  be  rejected  as  impertinent 
matter.    This  distincti(A  was  particularly  noticed  by 
Lord  Mansfield  in  Bristow  v.  Wright  {a)^  where  it  was 
perfectly  immaterial  whether  the  rent  was  reserved  pay^ 
able  quarterly  or  not,  yet  as  the  plainli£P  undertook  to 
state  the  lease,  and  stated  it  incorrectly,  it  was  resolved 
to  be  a  fatal  variance.    In  the  present  case  the  lease  i» 
the  very  ground  of  action,  and  it  was  necessary  for  the 
plaintiff  to  set  out  at  least  so  much  of  the  premises  de- 
mised as  the  breach  of  covenant  relates  to,  for  the  cove- 
nant is,  not  to  suffer  a  wharf  to  be  erected  to  the  preju- 
dice of  the  plaintiff's  wharf.    Therefore  the  settbg 
forth  the  things  demised  was  not  wholly  impertinent, 
though  as  to  this  particular  thing  it  might  be  unneces- 
sary.   Neverthel^  the  plaintiff  in  stating  it  undertakes 
to  state  it  correctly,  and  he  has  not  done  this ;  the  vari- 
ance therefore  seems  to  be  fotaL    This  distinction  of 
its  not  being  wholly  impertinent  is,  I  confess,  the  only 
way  in  which  I  am  able  to  diflfer  it  firom  the  case  of 
Hambcrough  v.  Wilkie,  where  the  word  heirs  might  be 

considered 
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HOAE 

against 
Mill. 


considered  as  wholly  impertinent.  If  this  be  thought 
insufficient,  and  it  becomes  necessary  to  surrender  *the 
authority  of  that  case,  I  should  think  it  better  to  do  so, 
in  order  to  adhere  to  the  rule  as  it  r^;ards  the  settingr 
forth  the  particulars  of  any  contract,  cm  which  the 
action  is  founded. 


I'hursdiy, 
7«if.26th.x3i5. 

Ib  debt  on  a 
mortgagC'deed 
for  non-pay- 
ment of  the 
mortgage-mo- 
ney, plaintiff 
declared  that 
defendant 
bound  himself, 
his  heirs,  eiecn- 
tors,  and  admi- 
nistrators, and 
proved  a  deed 
In  which  de- 
fendant bound 
himself,  his  ez- 
ecDtors  and  ad- 
ministrators 
only:  Held 
that  this  was 
not  a  material 
Variance* 


Bayley  J.  I  have  always  understood  the  rule  to  be^ 
that  a  variance  is  fatal,  unless  it  be  in  a  matter. which 
the  Court  would  have  directed  to  be  struck  out  on 
motion,  for  then  it  may  be  rejected  as  surplusage.  In 
Hawborough  v.  WiUcie  I  certainly  consider,  that  the  word 
heirs  was  impertinent,  and  th&t  the  Court  would  have 
ordered  it  to  be  struck  out. 

Rule  discharged,  (a) 

(a)  Hambohough  against  Wilkie. 

In  debt  upon  a  mortgage  deed  for  non-payment  of  the  mort- 
gage money,  the  plaintiff  declared  that  the  defendant  bound  himselfj 
his  heirs,  executors,  and  administrators  to  pay  the  mortgage  money. 
And  upon  non  est  factum,  the  deed  being  produced  at  the  trial  before 
Lord  EllnAorough  C  J.  at  the  last  London  sittings,  it  appeared  that  the 
defendant  only  bound  himself,  his  eiecutors,  and  administrators.  It 
was  objected  that  here  was  a  Tariance  in  the  description  of  the  deed  id 
a  material  point,  such  as  upon  oyer  and  demurrer  would  have  bcefl 
fatal ;  and  thereupon  a  nonsuit  was  prayed.  His  Lordship  inclined  to 
think  this  not  a  matarial  Tariancc,  and  directed  a  verdkt  for  the 
plain  tiin 

C0Hjn  fltfw  renewed  the  ebjectioto  upon  mdtion  to  ^nter  a  nonsuit, 
and  he  said  that  a  deed  which  binds  a  man's  heirs,  executors,  and  ad* 
tninistrators,  and  one  which  only  binds  his  executors  and  administxa- 
tors,  are  materially  different  in  this  respect;  that  in  one  case  the  heir 
shall  be  liable,  and  an  action  lies  against  him  in  respect  of  the  hndsg 
sn  the  other,  not.  Therefore  here  the  plaintiff  has  declared  upon  a 
deed,  the  effect  of  which  is  to  charge  the  lands  sn  tlie  hands  of  thtf 
heir,  but  has  proved  a  deed  which  does  not  bind  the  lands.  And  bt 
cited  Bristmu  v,  Pf^ri^ht.  (<i) 


(tf)  Deugl  665. 
14 


But 
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But  par  Lord  Ellinboroooh  C.  J.  This  !s  sttipluttge  as  between  l8ltf« 

these  parties.    It  is  immaterial  to  the  present  case  both  in  consequence  ^ 

and  efiect,  whether  the  defendant  bound  his  heirs  or  not.  Hamboroooh 

And  fer  Batlst  J.    The  judgment  would  bind  his  heirs,  whether  \^l kie 

be  boand  them  bf  the  deed  or  not.    It  was  immaterial  as  between 
these  partfetf  whether  the  heirs  were  bound  or  not. 

Pet  CmUm^  [4)  Rule  refused; 

(«}  i7«ii/Mr  J.  was  absent. 


HuBsoK  and  Another  against  Robinsoi^.        Tmdaji 

Jtttu  a3di 

A  SSUMPSIT  for  the  non-delivery  of  a  quantity  of  ^""l^^^^^^ 

copperas;  also  for  money  had  and  received.  The  several  partners 
defendant  pleads  in  abatement,  that  the  promises  were  ing  goods,  with 
made  jointly  with  one  Caleb  J«gf«  and  one  Cuthbert  *e7hadand"''* 
Broam^  &c.,  and  not  by  the  defendant  alone.     Issue  '^f^*T*l'  \^  ^ 

*'  which  defend* 

thereon.  ancpleadedthat 

At  the  trial  before  BayleyJ*  at  the  last  Northumber-  were  made     . 

land  assizes,  the  plaintiffi  failed  in  proving  the  special  ^.  and  B.,  it 

comits ;  but  rested  their  case  upon  the  count  for  money  dcfTndantbein 

had  and  received,  under  the  following  circumstances:  parn^^rwUh^. 

^  ^       and  A  made  the 

The  defendant  was  partner  with  Afigus  and  Brown  in  contract  indi- 
vidually, tiiough 
a  copperas  manufactory,  and  employed  a  broker  to  sell  in  the  name  of 

a  quantity  of  copperas,  being  20  tons,  part  of  the  part-  and^or  the  safe 
nership  stock,  telling  him  that  he  would  deliver  it  as  plo^jJ^^tvHnd 
his  own,  if  any  objection  should  arise  on  the  part  of  his  **?*' '"  f""*!  ©f 

■^        •'  '^  .    his  paitnershc 

partners.    Before  this  time  Angus  had  wholly  conducted  received  the 

the  partnership  business,  and  the  defendant  had  never  ovnufcthoagh 

interfered  in  it.     The  broker  sold  the  copperas  to  the  by^him  fo?thc 

|ilaintifls  under  a  contract  which  was  signed  by  the  de-  Jhe"pTrtn***h* 

fendant^/br  C»  Angus  and  Co.    The  bill  of  parcels  was  •»*">«:  Held 

^     might  recofer 
the  money  so  received  under  the  common  count.     And  A.  was  held  a  competent  wit- 
ness for  the  plaintiiT  to  pro?e  th)it  defendant  was  never  authorised  or  employed  by 
the  partners  to  make  the  contract,  and  that  he  received, the  money  to  his  own  nse« 

also 


Robinson. 
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1 8 1 5.        also  made  out  by  the  defendant  in  the  name  of  the  firm, 
-^—        viz.   "  Bought  of  Angus  and  Co.  20  tons  of  green  cop- 

^^nu  peras,  at  'jl. — 140/."  And  a  bill  of  exchange  for  the 
amount  was  drawn  upon  the  plaintifis  by  the  defendanty 
signed  by  him,  For  C.  Angus  and  Co*^  wliich  the  plain- 
tiffs accepted,  and  paid  when  due.  Only  one  ton  of  the 
copperas  was  ever  delivered  to  the  plaintiffs.  The 
plaintifis  called  Angus  as  a  witness  to  prove  diat  he  had 
never  authorized  this  bargain,  nor  had  ever  agreed  to  it; 
and  that  previously  to  this  time  he  had  exclusivdy  con- 
ducted the  sales  of  the  concern  himself,  and  the  defend- 
ant had  never  been  employed  to  make  sales.  That  the 
money  lor  this  copperas  had  been  received  by  the  de- 
fendant alone^  and  had  never  been  brought  to  account; 
and  that  the  partnership  accounts  were  still  unliqui- 
dated, and  in  Chancery.  It  was  objected,  that  Angus 
was  an  incompetent  witness  for  this  purpose ;  for  this 
was  in  efiect,  by  his  own  testimony,  to  rid  himself  of  a 
joint  liability  with  the  defendant,  for  such  would  be  the 
con^uence  of  a  verdict  for  the  pluntifi&,  in  support  of 
which  he  was  called.  Also,  that  this  was  not  money  had 
and  received  by  the  defendant  alone  to  the  plaintifi' 
use,  because  it  was  the  produce  of  the  bill,  which,  like 
the  bill  itself^  was  partnership  property.  The  learned 
Judge  overruled  the  objection  to  the  competency  of 
Angus;  and  held  that  this  might  be  considered  under  the 
circumstances  as  money  had  and  received  by  the  defend- 
ant alone ;  and  so  there  was  a  verdict  for  the  plaintiffi. 

A  rule  nisi  was  obtained  in  the  last  term  for  setting 
the  verdict  aside  on  these  grounds. 

Scarleit  and  UtUedale  shewed  caiise  (a),  and  argued 
that  Angus  was  a  competent  witness,  he  not  being  inte- 

(«)  Cause  WIS  shewn  at  Strjemiit*  Itm  Wore  this  term. 

rested 
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rested  in  the  event  of  the  suit ;  for  although  the  plaintifis        1816. 
have  recovered  a  verdict  against  the  defendant  alone^        — — -* 

HUDION 

yet  is  Angus  liable  to  an  action  at  the  suit  of  the  defend-  against 
ant  for  contribution,  in  which  action  Afigus  cannot  avail 
himself  of  this  verdict,  to  give  it  in  evidence  to  shew 
that  he  is  not  jointly  liable.  Upon  the  other  point  they 
ssud,  that  here  was  evidence  to  charge  the  defendant 
alone  upon  the  count  for  money  had  and  received ;  for 
the  sale  by  him  of  the  partnerrfiip  property,  was  in 
fraud  of  the  other  partners,  and  the  defendant  received 
the  money  as  his  own,  and  not  as  belonging  to  the 
pwrtnership. 

Tapping  and  Tindalj  contra,  maintained,  that  in 
oirder  to  judge  whether  this  was  money  had  and  received 
by  the  defendant  alone,  it  was  pn^r  to  *  lode  to  the 
contract  under  which  it  was  received,  and  not  to  the 
misaj^opriation  of  it  afterwards.  That  looking  tp 
that,  it  appeared  by  the  contract  itself  by  the  bill  of 
parcels,  and  the  bill  of  exchange  whidi  was  drawn  in 
pmyment  of  the  goods,  that  this  was  a  partnership  trans* 
action.  Next,  as  to  the  compet^icy  of  Angus^  it  is  a  diffi* 
cult  proposition  to  maintain  that  where  the  issue  was  whe- 
ther the  defendant  was  individually  liable^  or  whether 
Angui  was  not  also  jointly  liable  with  him,  Angus  was 
not  interested  in  denying  his  own  liability,  and  thereby 
enabling  the  plainti£fs  to  recover  against  the  defendant 
alone;  which  is  a  direct  interest  in  the  event  of  the  suit ; 
because  this  recovery  will  for  ever  bar  the  plaintifis 
from  having  an  action  for  the  same  cause  against  Angus* 
And  as  to  the  argument  that  Angus  is  now  become  Uable 
to  an  action  for  contribution  at  the  defendant's  suit,  it 
may  be  questionable  idiether  this  verdict  wou}d  not 
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1 8 16.  estop  the  defendant  from  averring  that  the  contract  was 
'        joint,  since  it  has'  been  found  against  him,  that  it  was 

agaiitit  separate ;  but  admitting  that  he  might  aver  it,  still  Angus 
was  interested  in  fixing  the  defendant  with  the  contract, 
and  leaving  it  to  him  to  sue  for  contribution,  because  in 
such  an  action  Angles  will  be  entitled  to  a  set«offl  So  that 
in  every  way  of  considering  it,  Angus  may  be  said  to  have 
been  directly  interested  in  the  event  of  the  suit.  Yet  it 
may  be  doubtful  whether  a  less  degree  of  interest,  than 
a  direct  interest  in  the  event  of  the  suit,  does  not  a£Fbrd 
a  good  objection  to  the  competency  of  a  witness ;  as  if 
he  be  interested  in  the  subject  matter  of  t)ie  suit,  or  by 
a  promise  of  money,  or  the  like. 

Lord  Ellenborough  C.  J.  I  own  that,  on  the  best 
consideration  I  am  able  to  give  to  this  case,  I  think  the 
verdict  is  right.  It  is  said  that  an  action  for  money 
had  and  received  is  not  maintainable  in  this  case.  Bot 
an  action  for  money  had  and  received  is  maintainable 
wherever  the  money  of  one  man  has,  without  consider-: 
ation,  got  into  the  pocket  of  another.  Here  the  money 
of  the  plainti£Es  has  got  into  the  pocket  of  the  defend* 
ant ;  and  the  question  is  whether  this  has  been  without 
any  consideration.  The  consideration  was  the  supposed 
right  of  the  defendant  to  dispose  of  the  goods  aspart-* 
nership  property,  which  was  the  inducement  to  the 
plaintifis  to  give  this  bill,  under  which  they  have  been 
obliged  to  pay  the  money.  The  defendant  had  no  such 
right;  therefore  the  absence  of  any  consideration  en* 
titles  the  plaintifi  to  maintain  this  action,  and  still  more 
so  where  the  money  has  got  in  to  the  defendant's  pocket 
through  the  medium  of  a  fraud.  For  what  is  this 
transaction  ?  It  appears  that  the  defendant  rcproscntad 

to 
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Jto  the  broker  that  the  subject-matter  of  this  contract        i8i6. 
j7ns  one  in  which  he  had  not  an  uncontrolable  interest,        — — 

HousoH 

/or  he  stated  it  as  possible  that  his  partners  might  re-  _  a^mnsi 
pudiate  it,  but  he  added  that  if  they  did,  he  would  take 
upon  him  to  deal  with  it  as  his  separate  property.  He 
contracted  therefore  to  do,  what  was  in  yioIatioQ  of  his 
duty  as  a  partner,  namely,  to  sell  as  partnership  pro- 
perty  that  which  he  had  no  control  over  in  that  characr 
tcr.  This  then  was  property  of  which  the  plaintifl^ 
have  losjt  the  benefit  by  reason  that  the  defendant  had 
not  any  power  to  dispose  of  it.  The  next  question  is, 
whether  Angus  ^as  a  competent  witness.  It  has  been 
argued  very  inge?|iously  against  his  competency,  and 
the  argument  has  not  failed  at  times  to  raise  doubts 
in  my  mind,  whether  the  objection  was  not  well  founded* 
3ut  on  the  best  consideration,  I  think  Angus  was  a 
competent  witness.  To  illustrate  this  by  what  has  here 
taken  place :  this  action  has  been  decided  against  the 
defendant;  but  the  defendant  is  not  thereby  precluded 
from  suing  the  other  partners  for  contribution,  provided 
he  .can  establish  by  evidence  his  claim  against  them  os 
partners.  The  record  in  this  action  will  not  operate 
as  an  estoppel  against  bipi  on  that  occasion,  because 
there  is  no  mutuality  out  of  which  the  estoppel  can 
legally  gipw,  and  without  a  mutuality  there  can  be  no 
estoppel.  It  is  therefore  no  objection  to  his  suing  that 
this  reipord  shews  he  was  not  a  partner.  If  it  could  be 
used  for  that  purpose,  the  objection  might  be  good; 
but  this  record  can  only  be  used  as  a  medium  of  proof 
t6  shew  Jthat  the  now  defendant  has  paid  a  certain  sum 
of  money.  Angus  was  called  to  prove  that  they  were 
not  partners  in  this  transaction ;  but  if  it  should  turn 
out  that  they  were;  it  does  not  follow  that  Angus  will 

be 
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18 1 6.        be  guilty  of  perjury :  it  may  arise  from  a  misapprdien- 
""""""         sion  either  of  the  fiict  or  the  law,  which  would  excnse 

Hudson 

against        him  from  the  crime  of  wiUul  and  corrupt  perjury.    The 
defendant  may  resort  to  odier  evidence^  and  prove  them 
jointly  partners  in  the-transaction ;  he  is  not  prechided 
from  so  doing.     If  this  be  so,  it  was  indifferent  to  the 
witness  whkh  way  the  verdict  went     If  indeed  it  should 
turn  out  that  he  was  a  partner,  the  verdict  in  &vour  oS 
this  plaintiff  would  be  rathe^  prejudicial  to  him;  for  be 
would  then  be  liable  to  contribution  ino'eased  by  the 
costs*     In  one  way  therefore  the  verdict  would  be  in- 
different, in  the  other  prejudicial*    It  appears  to  me 
then  that  this  was  not  a  valid  objection  to  the  compe- 
tency of  Angus*     I  have  already  stated  the  grounds 
upon  which  it  appears  to  me  that  tibis  action  is  main- 
tainable.   The  bill  of  exchange  was  only  the  medium 
through  which  the  money  was  received. 

Xit  Blanc  J.  The  verdict  has  been  taketi  en  the 
•count  for  money  had  and  received;  therefore  without 
considering  whether  the  action  might  not  be  maintained 
on  the  (special  counts^  the  queslion  is,  whether  it  be 
maintainable  on  this  count.  Assuming  that  tlie  evi- 
dence was  all  admissible^  this  appears  to  be  monef 
received  by  EMnson  alone,  and  implied  to  his  Own 
use,  and  nottotheuseof  hispaitsen.  The  traasadiaa 
was  personally  with  Bobinsonj  and  not  with  his  part- 
ners: it  was  money  received  in  respect  of  a  quantity  of 
cc^peras,  which  copperas  ha*  not  been  delivered. 
Stating  it  simply  in  this  way,  (bere  is  no  doubt  dmt  as 
the  bargain  was  made  under  a  personal  contract  with 
Robinson^  and  he  has  received  the  money,  aadAe  con- 
sideration Ibr  which  the  money  was  paid  has  fitSed,  it 
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is  money  had  and  received  by  the  person  who  received        jSi6. 
it  to  the  use  of  the  person  who  p«d  it.    But  an  objec-         — — 

A.  <!         Hudson 

tion  arises  out  orthe  mode  or  machinery  which  was  used  ^  aj^aiMst 
in  this  transaction.  It  appears  that  the  contract  for 
the  delivery  of  the  copperas  was  made  by  Robinson^  in 
the  name  of  himself  and  partners,  and  the  mode  of  pay- 
ment was  by  a  bill  drawn  upon  the  plaintifl^  by  Robirt" 
sen,  in  the  partnership  firm,  which  bill  was  afterwards 
paid.  The  money  thus  paid  was  received  by  the  de- 
fendant, and  this  constitutes  the  ground  of  action  for 
money  had  and  received  against  him.  The  question  is 
brought  to  this,  whether  the  mode  of  conducting  the 
business  was  such,  as  to  preclude  the  plaintifis  from 
suing  the  defendant  alone.  If  the  case  had  stood  upon 
the  documents  alone,  the  plaintiffs  could  not  have  pro- 
ceeded against  the  defendant  singly ;  because  the  trans- 
action appears  by  the  documents  to  be  a  joint  one. 
But  it  also  appears  from  the  rest  of  the  evidence,  that  the 
defendant  took  upon  him  to  make  a  contract  for  himself 
as  to  the  copperas,  saying  that  if  his  pa;tners^  disputed 
it  he  would  be  personally  answerable.  This  he  commu- 
nicated to  the  broker,  and  through  him  the  plaintifis 
iraight  well  understand  that  it  was  an  individual  trans- 
action with  the  defendant,  and  not  with  the  consent  of 
the  partners,  but  as  it  appears  against  their  consent. 
If  therefore  the  plaintiffs  had  brought  their  action 
against  all  the  partners,  they  would  have  incurred  a 
very  probable  chance  of  being  nonsuited  upon  proof  that 
the  contract*  was  made  with  qpe  partner  alone.  This 
being  so,  I  do  not  see  that  the  instruments  by  which 
the  business  bf  this  contract  was  carried  on  can  prevent 
tbe  plaintifis  from  following  the  money  into  the  hands  of 
the  person  who  received  it  And  this  brings  us  to  the 
Vol.  IV.  K  k  question, 
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18 1&       qite^on,  whether  the  eridence  of  Angus  was  adiniinble* 
-*— ^        Now  the  issue  was,  whether  the  contract  was  made  with 
19^^/"       ^®  defendant  and  two  others  jointly,  or  with  the  de- 
RoBiNiow.      f^ndi^nt  alone.     And  for  the  purpose  of  shewing  that 
the  money  paid  on  ^e  bill  came  into  the  hands  of 
Hobinson  alone^  and  not  of  the  other  partners,  (finr  that, 
I  take  it,  was  the  purpose  for  which  the  witness  was 
called,)  the  plaintifis  called  Angus.    He  proved  that 
the  partners  had  nothing  to  do  with  making  the  con- 
tract, or  drawing  the  bill,  and  that  they  had  not  reodved 
the  money.    And  though  it  be  true  that  one  partner 
may  by  his  act  bind  all  the  rest,  where  third  persons 
are  concerned  who  have  no  knowledge  of  the  partner- 
ship arrangements,  yet  as  between  themselves  he  shall  not 
be  able  to  do  so,  if  they  have  agreed  together  that  one 
other  of  the  partners,  and  not  he^  shall  have  the  contra) 
over  the  partnership  pn^rty ;  and  yet  he  in  violation  of 
this  agreement  does  interfere  with  it    Tlie  same  would 
foUpw  where  a  stranger  was  concerned,  if  he  had  notice 
of  the  agreem^it,  though  it  would  be  otherwise  as  to 
the  world  at  large.    Now  here  the  testimony  uKAngUy 
who  was  called  for  the  plaintiffi,  in  support  of  the  ac- 
tion, certainly  goes  to  prevent  the  plaintiflb  from  reco> 
vering  against  the  partners;  because  this  record  would 
be  evidence  in  an  action  brought  against  the  partoers 
by  the  pluntiffi,  to  shew  that  they  had  already  reco- 
vered against  one^  on  proving  that  it  was  the  same 
transaction.    But  with  respect  to  AnguSf  the  defendant 
may  now  sue  him  in  an^actien  for  contribution,  and  if 
he  is  able  to  show  by  other  evidence  than  that  which 
was  produced  on  the  present  occasion  that  though  the 
plaintifis  have  recovered  against  him  as  upon  a  sole 
transaction,  the  transaction  was  nevertheless  a  joint  one, 

he 
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he  will  be  well  entitled  to  maintiiin  his  action  for  con^^        x8i6. 
tribution.    Is  which  case  the  recovery  against  him  in  ■" 

the  present  action^  so  far  from  being  a  bar  to  an  action     _  ^eijui 
against  Angusj  would  be  admissible  in  evidence  against 
him  to  shew  the  amount  of  damages  which  the  defend- 
ant has  paid,  and  how  fiur  he  {Aj^hs)  ought  to  eon- 
tribute. 

Batlet  J.  1  am  entirely  of  the  same  opinion. 
When  the  defendant  receivecL  the  mon^  as  the  price 
of  the  goods  which  he  ought  to  have  delivered^  but  did 
not  deliver,  he  received  so  much  mon^y  on  a  consider* 
ation  which  had  feiled;  and  the  plaintifi  became  enti- 
tled to  recover  either,  against  the  defendant  or  all  the 
three  partners.  And  which  of  these  are  liable  is  the 
question.  The  defendant  alleges  tliat  his  partners  are 
jointly  liable  with  him,  and  that  the  money  was  received 
by  him  for  the  joint  benefit  of  them  all.  He  relies  on 
the  bill  of  parcels,  on  the  face  oi  which  the  contract 
appears  to  be  joint,  and  on  the  bill  of  exchange  which 
is  drawn  by  him  in  the  partnership  name.  He  insists 
that  it  was  on  the  partnership  account  Let  us  consider 
if  it  was  so  under  all  the  circumstances.  According  to 
the  testimony  of  one  of  the  witnesses,  the  defendant 
determined  to  sell  the  copperas  in  order  to  procure  the 
price  of  it  into  his  own  hands,  and  not  with  any  view  of 
benefiting  the  partnership.  He  obtains  the  bill  of  ex- 
change,  and  does  not  deliver  the  copperas,  and  then  he 
receives  the  money  on  the  bill,  and  never  accounts  for 
it  with  his  partners.  If  the  money  is  to  be  refunded, 
ought  it  not  to  be  refuncfed  by  him  who  has  received  it 
for  bis  own  benefit  ?  Therefore  thia  machinery  of  the 
bill  of  parcels,  and  of  the  bill  of  exchange,  shall  not  be 

»  Kk  2  sufficient 
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i8i6.         sufficient  to  convert  this  into  a  partnership  transaction, 
"         seeing  that  the  money  was  not  received  by  the  defendant 

gainst  on  the  partnership  accoant.  He  meant  indeed  that  it 
should  be  a  partnership  contract  provided  the  other 
partners  would  concur  with  him ;  but  if  they  would  not, 
he  professed  that  he  would  deliver  the  goods  as  his  own ; 
therefore  the  money  he  received  on  this  contract  must 
be  considered  as  received  on  his  own  account,  and  the 
count,  as  it  seems  to  me,  for  money  had  and  received  is 
maintainable.  Next  we  come  to  the  question,  whether 
Angt4s  was  a  competent  witness.  I  take  the  rule  to  be, 
that  a  witness  is  not  incompetent  unless  he  be  interested 
in  the  event  of  the  suit.  H6  may  be  interested  in  dif- 
ferent ways.  If,  for  instance,  the  result  of  the  suit  will 
be  to  protect  him  from  having  a  demand  made  against 
him,  or  to  put  him  in  a  worse  situation  than  before,  he 
is  an  incompetent  witness.  But  if  he  stands  in  this 
situation  as  to  the  event,  that  whether  the  suit  termi- 
nates in  one  way  or  the  other  he  will  equally  be  liable, 
stat  indifferefxter^  and  there  is  no  reason  why  he  should 
not  be  a  competent  witness.  Now  in  this  case  Angus 
would  not  perhaps  have  been  a  competent  witness  for 
the  defendant,  bec^se  he  would  have  had  an  interest  in 
defeating  the  suit  It  would  be  singular  therefore  if  he 
were  also  an  incompetent  witness  for  the  plaintifis,  for 
then  he  must  be  interested  both  ways;  and  if  he  were 
interested  both  ways,  it  should  seem  that  tUe  one  would 
balance  the  other,  and  he  would  stand  indifferent.  Take 
it  as  the  case  now  is,  that  the  plaintiffs  have  recovered  a 
verdict  against  the  defendant,  for  which  purpose  they 
called  Angusy  one  consequence  of  this  recovery  will  of 
course  be  to  preclude  them  from  recovering  against 
Angus i  but  Angus  will  be  liable  to  an  action  at  the  de- 
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fendant's  suit  for  contribution;  and  therefore  he  stands         iBi6* 
indifferent,  and  was  a  competent  witness.     Take  it  on  • 

the  other  hand,  that  the  plaintiffs  had  failed  in  their  ngainst 
action  against  the  defendant,  they  might  then  have 
sued  all  the  three  partners,  and  if  they  recovered  against 
them,  Angus  would  be  liable  either  for  the  whole^  or 
for  part ;  and  if  he  contributed  more  than  his  propor* 
tion,  would  in  like  manner  be  entitled  to  resort  for  con« 
tribution  against  his  other  partners.  Therefore  in 
either  way  Angus  would  be  ultimately  liable  to  pay  his 
due  proportion.  It  is  surmised  that  the  defendant 
could  not  call  on  him,  because  this  verdict  having  pro- 
ceeded upon  the  ground  that  the  defendant  is  individu- 
ally liable,  he  would  be  estopped  by  this  record  from  say- 
ing that  his  partners  are  jointly  liable.  I  confess  this  is 
the  first  instance  in  which  I  have  heard  it  suggested  that 
a  party  is  estopped  by  a  record  as  against  another 
who  is  a  stranger  to  it.  As  between  parties  or  privies^ 
the  record  would  be  an  estoppel ;  but  never  can  be, 
where  they  are  strangers.  It  may  be  that  the  defend- 
ant in  this  suit  may  have  failed  to  prove  the  promises 
joint,  but  if  other  evidence  might  be  received  in  the 
action  between  him  and  his  partners  which  would  not 
have  be^n  receivable  in  this  action,  how  absurd  would 
it  be  to  say  that  this  record  would  operate  as  an 
estoppel.  Now  suppose  a  bill  in  equity  to  have  been 
filed,  or  an  action  brought  against  the  partners  by  the 
defendant,  and  that  they  in  certain  letters  had  admitted 
this  to  be  a  partnership  transaction,  on  which  they  were 
jointly  liable,  those  letters  which  would  not  have  been 
evidence  for  the  defendant  in  this  action,  would  be  evi- 
dence  against  the  partners  in  such  bill  or  action.  For  the 
above  reasons  it  seems  to  me  that  Angus  stood  indifferent, 
or  rather  perhaps  that  his  interest  was  the  other  way. 

Rule  discharged. 
Kk3 
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y^Md.  Freeman  against  Phillipps  and  Another. 

In  an  action  by  /^ASE  affainst  the  defendants  as  lord  and  steward 

a  copyholder  V^ 

aninst  the  lord  of  the  manor  of  Skeepskeod'  for  a  false  return 

•  ofa  manor  for  .  i  •  i  i  t»      % 

a  false  return  to  to  a  mandamus,  which  mandamus  set  forth  a  customy 

wWch^'mTnd'a-"  ^  respect  of  copyholds  granted  for  two  lives^  for 

nras  a  custom  ^^   second-named  life,  in   case  of  his  or  her   sur- 

-~-  set  forth  m  ^ 


teroectof  copy,  yivinff  the  first,   to  add  andther  life  in  place  of  the 

holds  granted  ®  ,  '^ 

lor  two  Htcs,  first,  and  to  surrender  to  the  lord  or  his  steward  m 
ing  life  should '  court  such  copyhold,  for  the  purpose  of  having  a  le- 
T^iii^     grant  thelreof  for  his  or  her  life^  and  such  other  life 

irt'i^/Kltf%,  n*°^^»  ™<^  **^  *®  ^^^  ^'  ^^  steward  to  acoq>t  and 
uU  eauai  to  two  re-flTant  the  same  as  abovew  such  surviviDcr  life  payinff 

years  improved  ®  ,  ^  t^J"^ 

value,  and  not  to  the  lord  or  his  Steward  by  way  of  fine  on  such  re- 

SepJit^ons  ^  '  grant,  such  sum  of  money  as  by  ihejuary  or  homage  of  the 

dent  suit"?n*"'  ^^^  ^^^'^^  might  be  assessed  or  ascertained  to  be  equfil  to 

atitnted  «p>nst  /^j^?  jfeoTs  iwprooed  volue  of  the  tenement  so  ssarrendered 

the  manor  by  andre^rontedi  and  the  mandamus  directed  the  de&nd- 

who  claimed  auts  to  hold  a  court,  and  accept  from  the  plaintiflP  (beii^ 

to  a  copyhold  ^^  secoud  surviving  life  of  two^  and  having  named  one 

m^'^om  for"""  ^*  ^*  '^  P^*^  ®^  *®  ^"*)  *  »urr»nder,  &c  and  re- 
any  copyhold      errant,  &C ;  to  which  the  defendants  made  a  return. 

tenant  for  life      o       ^  '  ^ 

or  lires  to        denying  such  custom,  &c. ,  Plea,  not  guilty. 

«p  hu^Ures.  At  the  trial  before  Graham  B.  at  the  last  Leicester- 

V^HiAUfiu    ^'^^  assizes,  entries  from  the  court  rolls  of  renewals 

to  beset  hy  At 

lord  or  his  stew'  ^ 

ardf  andwhUh  depoutions  weremadeby  witnesies  on  behalf  of  the  said  copyholder,  were 
held  to  be  admissible  ewdence  for  the  lord,  as  depositions  of  persons  called  on  behalf  of  a  per- 
ton  standing  in  fori  jure  with  the  now  co|»yhoJder,  althoajgrh  it  was  not  provtd  that  the 
persons  making  sndi  depositions  were  copyholders,  but  it  appeared  only  horn,  the  de- 
positions themselves^  that  they  were  such,  or  were  persons  acqaatnted  with  thccnttoms  of 
the  manor.  And  their  de]x>sitaons,  supposing  them  to  be  only  admissible  as  decbra- 
tioos  of  persons  de^eised,  were  not  inadmittlble  on  actonnt  of  their  being  made  put 
litim  motanif  because  the  same  custom  was  not  in  controversy  in  the  former  suit  as  In 
the  present. 

b^in- 
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b^inning  in  1737  were  read  for  the  plaintiff  in  sup*         1816. 


Frcsman 


port  of  the  customi  and  parol  evidence  was  also  given 
by  several  tenants  of  the  manor,  some  copyholders,  and  i^ama 
others  freeholders,  both  of  whom  it  appeared  had  been 
used  to  serve  upon  the  jury.  For  the  defendants  other 
entries  from  the  court  rolls  where  the  fines  appeared  to 
have  been  set  by  the  steward,  were  read ;  and  also  an 
office  copy  of  the  proceedings  upon  a  bill  filed  in  the 
Exchequer  in  4  fK&M  (1693),  against  Sir  Ambrose 
Phittippty  then  lord  of  the  manor,  by  one  G.  Bromley 
and  R*  B.  his  son,  (claiming  under  the  surrender  of  one 
A  Bromley  deceased,  to  the  use  of  himself  for  life^  and 
of  G.  B.  and  22.  B*  successively,  for  their  lives,)  to  be 
admitted  to  a  copyhold,  upon  a  customer  anif  copy* 
hold  tenant  far  Itfe^  or  lives,  to  change  his  lives,  or  if 
any  of  his  lives  are  dead,  to  Jill  up  the  copy  by  adding 
or  naming  one  or  two  lives  to  the  life  in  being,  far  which 
the  copyhold  tenant  must  pay  to  the  lord  a  reasonablefaie 
to  he  set  by  the  lard  or  his  steward*  The  answer  of  Sir 
A.  P.  insisted  that  in  all  cases  of  renewal  the  fine  is  set 
by  the  lord,  or  his  agent,  at  a  price  according  to  the 
life  or  lives  then  in  being,  or  the  life  or  lives  to  be 
changed  or  added.  There  was  a  final  decree^  stating 
that  an  issue  which  had  been  directed  by  the  Court  had 
been  tried,  and  a  verdict  upon  full  evidence  on  both 
sides  given  for  the  defendant,  and  dismissing  the  plain- 
tiflV  bilL  And  the  depositions  in  that  suit  made  on  be- 
half of  the  then  plaintiffi,  were  tendered  in  evidence  for 
the  now  defendants.  It  was  not  pftoved,  fiirther  than 
by  what  appeared  from  the  record  itself  that  the  parties 
litigant  were  really,  as  they  claimed  to  be^  lord  and  copy- 
holder, or  that  the  persons  making  the  depositions 
were  really  such  as  they  represented  themselves  to  be  in 

Kk  4  the 
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1 8 1 6.         the  depositions.  One  of  them  described  hixnself  as  a  copy** 
^"■"■^  ,      holder,  and  who  had  served  on  the  juries ;  another  as 

Freeman  *^ 

a^dinst  under-bailiff  of  the  manor;  others  as  living  in  the  manor^ 
and  being  well  acquainted  with  the  usages  and  customs  of 
the  manor,  and  as  having  attended  the  courts  as  jurymen ; 
and  their  depositions  went  in  general  to  establish  the 
custom  as  set  up  by  the  lord,  that  all  fines  were  set 
by  the  steward  and  approved  by  the  lord,  according  to 
the  value  of  the  lands  and  the  lives.  It  was  objected  to 
the  reading  of  these  depositions  that  it  did  not  appear 
that  the  suit  was  between  the  same  parties,  or  privies, 
to  the  present  action,  and  therefore  it  was  res  inter  alios 
acta :  2dly,  that  they  were  not  admissible  as  declara- 
tions, having  been  made  post  litem  motam.  The  learned 
judge  admitted  them  as  evidence  of  reputation  upon  a 
question  touching  the  custom  of  the  manor.  And  there 
was  a  verdict  for  the  defendants. 

These  grounds  of  objection  to  the  admissibility  <^the, 
evidence  were  renewed  upon  a  rule  nisi  for  a  new  trial 
in  the  last  term ;  and  in  support  of  the  latter  ground 
the  opinions  of  the  judges  in  the  Berkeley  peerage 
case  (a)  were  referred  to. 

Vaughan  and  Copley,  Seijts.,  Reader  and  Phillippsy 
shewed  cause  (i),  and  they  did  not  dispute  that  in  gene- 
ral a  judgment  shall  not  be  admitted  in  evidence  unless 
it  be  between  parties  or  privies  thereto.  Yet,  they  said, 
this  rule  was  subject  to  exceptions ;  as  on  a  question  of 
custom  or  toll  (c),  liability  to  repair  a  highway  {d),  or 
pedigree  {e),  a  verdict  or  judgment  is  evidence,  though 

(fl)  Sec  4  Camph,  N,  P,  C.  401. 

(*)  Cause  was  &bewn  at  Serjeatits' Inn  btfore  Ihis  term. 

(c)  City  of  London  v.  Chrkc^  Carth.  iSi.    Cort  t.  Birkbeti,  JOntg.  »t  S. 

(rf)  Rtx  f ,  St,  Pancm,  Feake  iV,  P.  C,  %t^,  (e)  Bull  N.  5».  235. 

between 


(a)  Nichols  r.  Parker,  ij^East^  331.  n. 

{h)  IVeiks  v.Sparke,  ante,  vol.i.  679. 

^)  Btrkeley  Peerage  case,  4  Camf,  iV.  P.  C.  401. 


pHiLLirrs. 
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between  other  parties;    for  in  such  cases  reputation         x8i6. 
would  be  evidence.     So  in  this  case  reputation  was  ad-  ' 

missible*  to  disprove  the  custom,  because  the  custom  is  in  agijtmt 
the  nature  of  a  public  right;  in  like  manner  as  upon  a 
question  of  boundary  between  parishes  or  manors  (a),  or 
where  the  right  is  but  n  private  right,  yet  partakes  of 
something  in  common  with  a  number  of  other  per- 
sons (d),  reputation  is  considered  to  be  good  evidence. 
Therefore  as  to  the  first  objection  it  appears  that  this- 
decree  would  have  been  of  itself  good  evidence.  But, 
2dly,  as  the  bill,  answer,  &c.  and  decree,  were  only 
ofiered  as  introductory  of  the  depositions,  and  not  as 
principal  evidence,  it  is  sufficient  if  the  depositions  were 
admissible.  And  as  to  that,  the  depositions  were  not 
offered  in  evidence,  in  their  character  of  depositions, 
but  as  declarations;  and  if  the  declarations  of  de- 
ceased persons  would  have  been  admissible,  surely  it  is 
as  reasonable  that  their  depositions  should  be  received ; 
a  deposition  being  a  more  solemn  declaration.  And 
though  the  persons  deposing  were  not  proved  to  be 
copyholders,  yet  consideiing  the  great  difficulty  of  prov- 
ing such  remote  facts  in  the  ordinary  manner,  such  proof 
ought  not  reasonably  to  be  expected ;  and  the  deposi- 
tions do  describe  them  either  as  stich,  or  as  persons  ac- 
quaiQted  with  the  customs  of  the  manor*  Nor  is  the 
objection  to  their  admissibility  as  being  made  post  litem 
-^nwtam  well  founded,,  because  that  rule  is  confined  to  a 
lis  mota  upon  the  very  point  (<:);  whereas  the  controversy 
in  the  former  suit  was  upon  a  different  custom  from  that 
which  was  agitated  in  the  present  action;  the  former 


being 
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1 8 1 6«        being  for  a  renewal  upon  a  reasonable  fine  to  be  set  by 
the  lord  or  his  steward,  the  present  upon  a  fine  of  such 

Freeman  i.      t.     •  t_ 

Mgninht        sum  as  by  the  jury  may  be  assessed  to  be  equal  to  two 
years'  value. 


Denman  and  N.  Clarke  (with  them  Clarke)  contra. 
The  question  being  whether  the  depositions  were  admis- 
sible as  hearsay,  it  was  essential  in  the  first  place  to 
shew  that  they  were  made  by  persons  who  had  the  means 
of  knowledge;  of  which  their  own  assertion  cannot  be 
sufficient  evidence,  but  it  should  have  been  shewn  by 
some  extrinsic  evidence  that  they  were  *  copyholders. 
For  if  they  were  strangers,  they  cannot  be  supposed  to 
have  known  the  fact,  and  their  depositions  are  equally 
inadmissible  either  as  declarations  made  by  them 
against  their  interest,  or  as  hearsay.  So  hearsay  is  not 
admissible  on  questions  of  pedigree,  unless  it  be  derived 
from  some  person  that  is  shewn  to  have  been  a  member 
^  of  the  family.  Upon  the  other  point,  there  is  no  such 
rule  that  the  controversy  must  be  on  the  very  point,  in 
order  to  exclude  declarations  made  in  the  course  of  that 
controversy.  The  reason  for  excluding  them  after  the 
commencement  of  a  suit  is,  because  they  are  likely  to 
have  been  made  under  a  bias  or  feeling  of  interest, 
which  may  be  expected  to  have  been  excited  by  the 
suit ;  but  if  the  suit  involve  the  same  general  point,  as 
if  it  concern  the  general  right  of  renewal  between  the 
lord  and  the  copyholders,  what  difference  can  it  make 
as  to  the  feelings  of  interest  which  are  presumed  to  be 
likely  to  arise  in  the  course  of  it,  whether  the  right  be 
claimed  by  the  copyholder,  or  resisted  by  the  lord,  with 
more  or  less  particularity?  Still  the  controversy  is 
concerning  the  right,  which  is  the  substantial  point 

8  Lord 
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Lord  Ellbnborough  C.  J.     This  is  a  case  in  which         1 8 1 6. 
I  own  I  have  no  doubt  upon  any  part  of  it.    The  point         — — 

Frimcaw 

is  narrowed  to  the  admissibility  of  the  depo^tions.    I         i^oMU 
ccMifess  that  I  have  no  doubt  that  the  depositions  were 
admissible  in  evidence.     Considering  them  as  made  in 
a  suit,  which  may  now  be  said  to  be  lost  in  remote  an- 
tiquity)  we  should  give  this  record  but  very  little  eflfect, 
if  we  did  not  attribute  to  it  verity  in  many  of  the  parti- 
cular matters  which  it  contains;  such  as  that  the  parties 
litigant  were  clothed  with  t&e  rights  in  which  they  pro- 
less  to  stand,  and  were  agitating  the  claim  put  forward 
on  the  record.    It  appears,  tiben,  that  in  1693  a  copy>- 
holder  of  this  manor,  or  a  person  at  least  claiming  to 
be  a  copyholder,  is  engaged  in  a  suit  with  the  lord,  and 
in  the  course  of  that  suit  produces  persons,  who  ap- 
pear to  have  stood  in  pari  Jure  or  in  eodemjure^  who 
make  thrir  depositions  in  support  of  the  claim.    These 
depositions  I  consider  to  be  evidence,  as  being  made  by 
persons  standing  in  pari  jure  i  and  so  they  have  been  con- 
sidered in  all  times.     The  depositions  furnish  evidence 
not  <»ily  against  the  parties  making  them,  but  against 
all  persons  who  stand  in  the  same  relaticAi.    In  the 
samejnanner  in  all  cases  of  customs,  such  as  the  custom 
to  grind  at  mills,  as  in  the  case  of  SeHle  Mill  (a),  and 
various  other  mills,  depositions  of  this  kind  have  evelr 
been  received.    I  have  heard  them  read  twenty  or  thirty 
times  On  the  circuit  which  I  used  to  go,  without  otgee- 
tion ;  and  I  remember  particularly  in  the  case  of  Leeds 
mill,  that  they  were  admitted,  as  the  depositions  of  per- 
sons standing  in  pari  Jure.  We  find,  then,  that  at  the  time 

(«}  Sec  C9tt  ▼.  Skkbeck,  ikng,  at^. 

when 
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i8i6.  wlieii  this  suit  was  litigated,  it  was  not  doubted  by  the 
""■""  lord,  or  by  the  persons  litigating  with  the  lord,  that  he 
againu  had  a  r  jght,  by  himself  or  his  steward,  to  set  or  assess 
the  fine,  without  the  intervention  of  any  other  persons, 
whose  approbation  was  necessary  as  sr  qualification  of  the 
lord's  right.  And  as  no  claim  of  this  sort  was  set  up  at 
that  time,  it  is  evidence  that  no  custom  to  warrant  it 
could  have  existed  at  that  time.  I  do  not  understand 
that  it  i^  denied  that  this  evidence,  if  it  were  admissible,' 
ought  to  have  weight,  but  its  admissibility  is  resisted 
upon  the  ground  that  it  is  hearsay  evidence,  and  because 
it  is  not  shewn  that  the  persons  from  whom  it  is  derived 
were  connected  with  the  subject-matter.  I  consider, 
however,  that  it  is  apparent  from  the  evidence  stated  on 
this  record,  that  the  persons  making  these  depositions 
must  have  been  connected  with  the  subject.  As  to  the 
objection  that  these  were  declarations  post  litem  metamj 
it  does  not  appear  that  any  one  person  frdm  the  com*- 
mencement  to  the  termination  of  the  suit  is  found  to 
assert  or  even  speak  any  thing  relating  to  the  existence 
of  such  a  custom  as  now  claimed,  so  as  to  shew  that  it 
ever  was  in  litigation.  Indeed  this  part  of  the  evidence 
is  material,  not  so  much  on  account  of  what  the  wit- 
nesses declare,  as  of  what  they  omit  to  declare,  shewing 
that  no  such  qualification  of  the  custom  as  now  set  up 
was  at  that  time  introduced  or  insisted  on ;  which  I 
think  is  strong  and  legitimate  evidence.  As  to  the 
oth^  evidence,  the  entries  upon  the  rolls,  where  the 
fines  were  set  by  the  steward  without  any  qualification, 
seem  to  be  irresistible ;  and  I  see  no  reason  on  account 
of  any  supposed  error  in  the  admission  of  any  part  of 
this  eindence,  to  send  the  case  to  a  new  trial. 

Le  Bjlakc 
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Le  Blanc  J.     This  rule  was  moved  on  thegroand        1816. 
that  improper  evidence  had  been  received  at  the  trial. 
I  do  not  find  that  it  has  been  attempted  to  impugn  the        against 
verdict  as  being  a  verdict  contrary  to  the  evidence.     It 
becomes,  then,  simply  a  question  whether  this  evidence 
was  in  point  of  law  receivable.     When  we  consider 
who  the  parties  are^  now  litigant  on  this  record,  and 
what  it  is  that  they  are  litigating,  and  also  who  the 
parties  were,  that  were  litigant  on  the  record  in  King 
fViUiam's  time,  I  confess  that  I  cannot  persuade  myself 
to  doubt  that  this  evidence  was  admissible.     The  pre- 
sent parties  have  rested  their  daim  upon  a  custom 
which  is  applicable  to  all  copyholders  holding  for  two 
lives.    It  is  alleged  to  be  an  immemorial  custom  within 
the  manor  that  such  copyholders  have  a  right  tx>  renew 
in  the  manner  there  stated,  paying  to  the  lord  a  fine  to 
be  assessed  by  the  jury,  and  not  by  the  lord  or  his 
steward.     In  order  to  shew  that  no  such  custom  exists, 
the  court  rolls  only  going  back  as  far  as  the  year  1737, 
the  defendants  shew  a  suit  in  the  Exchequer  in  the  time' 
of  King  William^  which  appears  on  the  face  of  the  record 
to  have  been  between  a  copyholder  and  the  lord,  the 
copyholder  insisting  upon  an  Immemorial  custom  within 
the  manor  for  a  copyholder  for  lives  to  fill  up  the  lives, 
paying  to  the  lord  a  reasonable  fine  to  be  set  by  the 
lord  or  his  steward,  and  the  lord  insisting  that  the  fine 
ought  to  be  set  with  relation  to  the  lives  then  in  being, 
or  to  be  added.     And  the  defendants  now  rely  on  this 
record,  as  shewing  that  at  that  time  at  least  no  such 
custom  as  the  present  was  ever  set  up,  but  that  the  cus- 
tom, which  was  applicable  to  all  copyholders  for  lives, 
and  therefore  to  copyholders  for  two  lives,  was,  that  the 
copyholder  should  renew  on  payment  of  a  fine  to  be  set 

by 
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i8i6.        by  the  lord  or  his  steward,  without  mentioning  any 
""""^        thing  of  the  intervention  of  the  homage  or  juiy ;  that  iS} 

d^aiust        that  the  intervention  of  the  homage  or  jury  waa  no  ingre- 
dient in  the  custom.     Now  this  appears  to  me  to  be 
material  evidence  as  it  regards  this  issue.     It  is  ob- 
jected hoiwever  to  its  admissibility,  that  this  is  a  matter 
which  properly  is  to  be  regarded  aa  res  inter  alias  acta, 
that  it  is  neither  between  the  same  parties  aa  it  rejgards 
the  present  suit,  nor  between  parties  w1k>  staad  in  the 
same  situation  with  the  present.    But  sorely  this  ap- 
pears, that  the  present  suit  is  a  suit  between  the  lord  and 
a  copyholder  for  two  lives,  who  aets  up  a  custom  appli* 
cable  to  copyholders  for  two  lives^  and  that  the  former 
suit  was  between  the  lord  and  a  copyholder  for  lives, 
who  relied  on  a  custom  applicable  to  all  copyholders  for 
lives  generally*    But  this  gives  rise  to  /mother  objec- 
tion, namely,  that  these  depositions,  taking  them  to  be 
hearsay  evidence,  are  not  admissible,  having  been  made 
post  litem  motatn.    One  answer  to  the  objection  is  this, 
that  treating  the  depositions  as  hearsay  evidence  only, 
still  they  are  not  to  be  considered  as  made  post  litem 
tnotam^  because  the  same  thing  is  not  in  controveng^ 
now  that  was  in  4K>ntrbver8y  in  the  former  suit;  the  two 
customs  are  different,  which  gave  rise  to  the  two  suits. 
And  the  strong  ground  of  obsei*vation  which  arises 
u]ion  these  depositions  is  not  that  they  are  evidence  of 
any  particular  thing  whieb  the  witnesses  have  a£Brmed, 
but  that  at  a  time  when  a  dispute  existed  between  the 
lord  and  his  copyholder  concerning  the  copyholdei^s 
right  to  renew,  on  some  terms,  it  was  never  made  a  tenn 
that  the  fine  should  be  assessed  by  the  jucy.    I  do  not 
see  how  in  this  point  of  view  it  can  be  said  that  this 
was  not  evidence  applicable  to  the  issue;  and  it  aeeros 

also 
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also  to  me  to  •tand  clear  of  objection,  either  on  the        i8i<$. 
ground  of  its  being  a  declaration  made  after  the  com-        

Fk  eem  an 

mencement  of  a  suit  touching  the  matter  in  question,  or        g^ainst 
because  we  ought  to  look  for  evidence  aliunde  to  make      P^^i'^i^i^'*' 
it  admissiUe. 

• 
Bayisy  J.  I  have  no  doubt  that  this  evidence  was 
pr<q)erly  received.  The  plaintiff  might  have  limited  his 
claim  to  his  own  copyhold,  but  instead  of  that  he  makes 
common  claim  with  other  copyholds  granted  for  two 
lives.  By  this  he  gains  an  advantage^  viz.  that  he  is 
entitled  to  go  into  the  question  of  usage  as  it  applies  to 
all  the  like  tenements  within  th^  manor ;  on  the  other 
hand  he  exposes  his  claim  to  be  met  by  evidence  relating 
to  any  other  tenement  within  the  manor,  standing  in 
the  same  situation  as  his  own.  Therefore  this  evidence 
seems  to  me  not  to  be  res  inter  alios  adOf  but  inter  eos* 
dem  acta  /  for  as  the  plaintiff  has  made  common  claim 
with  the  rest  of  the  copyholders,  he  must  be  content  to 
stand  upon  the  same  footing  as  they  do.  It  appears, 
then,  that  in  1693  a  bill  was  filed  by  a  o^ybolder 
against  the  lord :  it  is  argued  indeed,  not  by  a  copy- 
holder for  two  lives,  and  that  without  this,  what  was 
done  in  that  suit  does  not  fall  within  the  range  of  the 
present  question.  But  it  does  appear  by  the  bill  that 
the  complainant  claimed  as  one  of  the  surviving  lives; 
and  we  must  assume  at  this  time  of  day  that  the  bill  was 
not  a  mere  fabrication,  but  was  really  filed  by  such  a 
copyholder  against  the  lord,  and  that  the  trial  was  had 
and  the  depositions  made  between  such  parties  as  were 
really  litigating  their  rights  in  the  characters  claimed  and 
disclosed  on  the  record*  In  that  biU,  then,  Brandey 
made  his  claim  as  a  surviving  life  in  the  copy,  and  no 

distinction 
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1 8 1 6.  distinction  is  made  between  copyholders  for  t^o  or  three 
■         lives,  and  he  states  the  custom  of  the  manor  as  general, 

^against  upon  which  he  founds  his  bill  and  prayer.  The  bill 
and  prayer  I  consider  to  be  an  act  done,  and  that  the 
complainant  in  that  suit  is  identified  with  the  present 
plaintiiF,  ia  much  as  if  the  latter  actually  derived  title  by 
descent  from  him.  And  we  find  that  the  complainant 
states  the  custom  to  be  that  the  copyhold  tenant,  upon 
renewal,  must  pay  to  the  lord  a  reasonable  fine,  to  be 
set  by  the  lord  or  his  steward,  and  that  he  was  willing 
upon  admittance  to  have  paid  such  fine.  The  silence  ob- 
served in  the  bill  as  to  any  interference  of  the  homage 
in  assessing  the  fine,  was  surely,  upon  the  present  trial, 
evidence  to  go  to  the  jury,  that  b)'  the  custom,  as  it  was 
understood  at  that  period,  the  homage  had  not  any 
right  to  interfere.  Then  follow  the  depositions ;  and 
these  I  do  not- look  upon  merely  as  the  declarations  of 
persons  unconnected  with  the  subject,  but  as  the  depo- 
sitions of  persons  made  by  them  in  the  character  of  wit- 
nesses brought  forward  by  the  copyholder,  whose  inter- 
est it  was  to  put  foremost  such  witnesses  as  were  best 
able  to  depose  to  the  matter  in  dispute.  Why  am  I  to 
assume  that  the  copyholder  brought  forward  witnesses, 
who  were  ignorant  ?  And  I  do  not  agree  with  the 
plaintiff's  counsel  that  it  was  necessary  tO'prove  the  wit- 
nesses to  have  been  copyholders  in  order  to  let  in  their 
testimony.  The  plaintiff's  witnesses  at  the  last  trial  do 
not  all  appear  to  be  copyholders,  yet  as  they  were  pre- 
sent at  the  holding  of  the  courts,  and  therefore  knew 
what  passed,  they  were  competent  to  speak  to  that.  So 
in  the  former  suit,  I  cannot  infer  that  they  were  incom- 
petent to  have  a  knowlege  of  the  facts  they  deposed  to^ 
on  the  contrary  it  is  to  be  presumed  they  had  a  compe- 

c  tent 
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tent  knowledge  being  brought  forward  ab  witnesses 
by  a  copyholder.  This  way  of  viewing  the  case 
seems  to  me  to  avoid  all  objection  to  the  deposi- 
tions as  being  made  po9t  litem  tnotamf  but  if  it  were 
necessaxy  to  gp  into  that  question^  I  think  the  distinc* 
tion  has  been  correctly  taken,  that  where  the  »/£s  mofa 
was  on  the  very  point  the  declarations  of  persons  would 
not  be  evidence;  because  you  cannot  be  sure  that  in  ad* 
mitting  the  dqxMitionsof  witnesses  selected  and  brought 
finrward  on  a  particular  side  of  the  question^  who  em- 
bark to  a  certain  d^ee  with  the  feelii^  and  prejudices 
belonging  to  that  particular  sid^  you  are  drawing  evi- 
denoe  from  perfectly  unpolluted  sources.  Biit  where 
the  point  in  controversy  is  foreign  to  that  which  was 
before  controverted,  there  never  has  been  a  lis  mota,  and 
consequently  the  objecticm  does  not  iqpply*  It  seems  to 
me  that  for  these  reasons  the  evidence  was  properly  ad- 
mitted, and  that  this  rule  ought  to  be  discharged. 

Rule  discharged* 


1816. 


Freeman 

PUILUPN« 


Williams  against  Williams. 


Tuesday, 
Jan.  13d. 


IN  trespass  quare  dausum  fregit,  and  not  guilty  (a),  the  -  in  trespass  qu^ 
o       t'  elauSffreg,  and 

question  at  the  trial  before  Dallas  J.,  at  the  last  Salcp   not  guilty,  the 

-      -         -      ,  .  .     ^i.  A       issue  at  the  trial 

assiaes,  was,  whether  the  locus  tn  quo  was  m  thecounly   being  in  which 
of  Montgomenf  or  Merioneth,  the  plaintiff  alleging  that   uJe^/^^j;;"  " 
it  WW  in  Montgomery,  the  defendant  m  Merioneth.  ^„"yg^;.^;^ 

of  the  dcposi- 
tioBs  ttkcn  in«n  tncicnt  suit  to  perpetuate  teatioMny,  to  which  pUintilT  and  defendant 
were  prtvit s,  was  held  to  be  aduaissible  evideooe  at  the  trial,- though  it  appe&red  that  the 
(Dterrogfttories  upon  which  the  depositions  were  framed  were  Ka4ins  interrogatoiicc, 
such  ms  would  not  have  been  allowed  to  be  put  at  the  trial. 

(a)  There  were  special  pleas,  but  the  jury  were  discharged  of  them. 

Vol,  IV.  L 1  After 


Williams. 


>. 
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l8i5.        After  a  great  deal  of  parol  evidence  on  both  sides,  the 
■  defendant  produced  an  exemplification  of  a  record  in 

^ag^inu^  the  time  of  the  Protectorate,  (dated  ist  Jhigust  1656,) 
of  the  proceedings  in  a  suit  in  Chancery  to  perpetuate 
testimony,  to  which  suit  the  plaintiff  find  defendant  were 
respectively  privies.  The  record  consisted  of  the  bill 
filed  Nov.  1655,  the  answer,  and  depositions.  And  it 
was  proposed  to  read  several  of  these  depositions  on 
behalf  of  the  defendant;  to  which  it  was  objected,  that 
they  were  inadmissible,  inasmuch  as  the  interrogatories 
to  which  they  were  answers,  were  leading  interroga- 
tories; and  to  make  good  this  objection  the  interroga- 
tories were  read  to  the  Court,  (a)    The  learned  Judge 

had 

(0}  od  Interrogatory.  Do  you  know  two  fiarcels^f  open  and  ud- 
inclosed  lands  and  grounds,  called  and  known  by  tkc  names  of 
Gwaenbavpd  Cm^,  and  Moelgamedibovftl,  and  do  you  know  a  stone 
placed  and  Kt  on  the  lower  end  of  the  said  MoiigameMorwtiy  tooth* 
ward»  commonly  called  and  known  in  the  fVtkb  tongue  by  the  name 
of  Cartg  Derfyn^  which  signifieth  in  the  Et^lish  tongue  the  Men-Uaae; 
and  how  long  hare  you  known  those  parcels  of  lands  and  groonds 
and  the  same  stone,  and  was  that  stone,  doring  the  time  of  your 
knowledge  thereof,  taken  and  reputed  to  be  a  stone  anciently  there 
set  and  placed  for  a  meet  and  dit tsion  between  the  counties  of  Mni' 
cnelb  and  Mmlgwnury  there  adjoining  one  upon  another ;  and  has  that 
part  of  MoelgamtUhrvoel  as  lieth  north  and  south-westward  of  that 
stone  called  Cartg  Derfjfn^  or  Meer^stVHe,  and  the  .same  Gwsenhnod 
Ctreg,  during  the  tUne  of  your  said  kno«k4||;e  thereof,  been  taken 
and  ireputed  to  be  part  and  parcel  of  the  said  county  of  Mmteth, 
and  to  be  situate,  lying,  and  being  in  the  townahip  of  MbrUfoeJcg  in  the 
parish  of  LUtewmtr  and  LlMg9wtr,  or  in  aither  of  them,  in  the  a\i 
county  of  MtHonetb,  and  to  be  the  freehold  lands  and  inheritance  of 
the  plaintiif,  and  of  the  said  deceased  and  his  ancestors  ? 

4th«  Have  you  known  or  seen  an  old  dairy  or  summer-house,  com- 
monly called  and  known  by  the  name  of  ffrfotfy,  standing  and  being 
upon  part  and  parcel  of  that  parcel  of  land  called  Gwaeahavod  Cer^,  in 
the  place  and  ute  of  the  now  SafoU^f  or  summer-house  lately  erected 
and  made  thereon  by  the  plaintfiT  and  his  serrants  and  agents, 
and  which  now  standeth  on  the  same,  if  you  hare  seen  and  known 
that  old  dairy  or  summer-house,  shew  and  declare  upon  your  oath 
hewiottg  agone  it  is  since  yon  hare  fceo  and  known  the  same,  and  who 

WIS 
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had  no  doubt  of  the  interrogatories  being  leading,  but        iSi6* 
he  doubted  whether  upon  that  account  he  ought  to  re-        — — 

Williams 

ject  the  reading  of  the  depositions;  he  therefore  ad-         qgahut 
mitted  them,   reserving  the  point.     And  upon  their 
being  read,  the  counsel  for  the  plaintiff  agreed  that  they 
could  not  resist  the  effect  of  them ;  so  a  verdict  passed 
for  the  defendant. 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  upon  the  question  whether  these  depositions  were 
properly  received  in  evidence,  the  interrogatories  being 
leading,  and  it  was  said  that  this  was  the  first  oppor- 
tunity which  the  party  had  of  objecting  to  them. 

Dauncejfj  Peake^  and  Wi  E.  ^aunton^  who  shewed 
cause  (a),  denied  that  this  was  the  first  opportunity 
which  the  party  had  of  olgecting  to  the  depotitions. 
For  in  a  suit  to  perpetuate  testimony,  which  this  was, 
the  party  may  by  the  practice  of  the  Court  move  to 
suppress  the  depositions,  if  the  interrogatories  are  lead- 
ing. The  practice  seems  to  be  this;  after  the  witnesses 
are  examined,  a  rule  for  publication  is  obtained,  of 
which  the  adverse  party  must  have  notice^  and  a  day  is 
given  him  to  shew  cause  why  publication  should  not 
pass;  and  publication  may  be  stayed  upon  reasonable 
cause ;  or  after  office  copies  of  the  depositions  are  ob- 


vras  tiken  vid  reputed  to  be  the  owner  thereof  at  the  time  of  your 
knowledge  thereof,  and  did  continue  reputed  owners  thereof  daring 
all  the  time  that  you  knew  the  same ;  and  have  yon  known  and  seen 
th^  same  old  house  there  erected,  and  was  there  not  then  at  the  time 
of  the  erection  thereof  a  hearth  with  some  wall  and  stones  visible  and 
apparent  to  be  seen  in  the  said  place  where  the  same  old  house  was 
erected,  which  did  signify  and  make  manifest  that  there  stood  for- 
merly a  house  there  ? 

(a)  Cause  was  shewn  at  Serjeants  Inn  before  this  term. 

L  1  2  tained, 
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1 8 16.        tained,  the  party  may.  move  to  suppress  them,  because 
the  iuterrogatories  are  leading,  and  the  Court  will  refer 

WlLLIAMf  _  ,•-  f.^i  %^       » 

against        them.to  the  Master,  and  if  he  reports  the  mterrc^to- 
ries  to  be  leading,  will  order  them  to  be  suppressed. 
Hindis  Chanc.  Pract.  387.  394.     GUb.  Outnc.  148. 
See  also  Proceedings  in  the  High  Court  of  Chancery^  24., 
for  the  order  of  Sir  JV.  Baconj  Dec.  lo.  3  ESz*  regu- 
lating the  examination  of  witnesses  in  perpetuam  rei 
memoriamj  and  the  orders  to  be  observed  before  grant- 
ing of  publication.     Also,  orders  and  rules  in  the  Ex- 
chequer, Rule  34.     Order  of  Lord  Chancellor,  3  Jac.  2. 
Spence  v.  AUenj   Chan.  Prec.  473.  pi.  307.     Gilb.  Eq. 
Cos.  150.     JS?*  Cos.  Abr.  232.  pf.3.      Fin.  Abr.  Evi- 
dence.  P.  a,  2.  pi.  11.    Lord  Arundel  v.  Pitt^  AmbL  585. 
But  after  publication  has  passed,  and  the  pkuntiff  has 
exemplified  the  depositions,  it  is  too  late  to  object  that 
the  interrogatories  are  leading ;  in  the  same  manner  as 
if  depositions  taken  de  bene  esse  are  irregular,  yet  at  the 
hearing  of  the  cause  it  is  too  late  to  make  the  objacdon 
for  irregularity,  but  in  ;such  case  you  bught  to  have 
moved  the  Court  to  discharge  the  order  for  publica- 
tion, {a)    And  if  this  objection  could  now  prevail,  it 
^ould  be  remediless ;  for  where  it  is  made  in  due  season, 
the  Court  may  order  firesh  interrogatories  to  be  put  in 
for  the  witness's  examination  over  again,  but  this  cannot 
be  done  after  the  witnesses  must  necessarily  be  all  ex-, 
tinct  through  lapse  of  time.     Also  the  examinations  of 
witnesses  in  ancient  times  to  perpetuate  testimony,  would 
be  to  no  purpose,  if  the  reading  of  them  might  be  op> 
posed  on  this  ground;  for  anciently  the  rules  for  ex- 
amination were  not  so  strict  as  modem  practice  requires, 

(«)  Demi  and  Chapter  of  £fy  t.  Wtnen^  %  Atk.  189. 

and 
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and  most  of  them  would  be  open  to  this  objection.         iSitf. 
Besides,  it  is  but  an  irreffularity  in  the  form  of  the  ques-        — - 

1        ,         .       .  Williams 

tioU)  and  it  is  a  general  rule  that  all  objections  on  the  agahut 
giround  of  irregularity  must  be  made  in  the  first  in- 
stance^ otherwise  they  are  too  late.  And  it  was  never 
yet  heard  of,  that  because  the  Judge  at  the  trial  per- 
ipitted  leading  questions  to  be  put,  therefore  the  adverse 
party  is  entitled  to  a  new  trial. 

Abbott^  Puller^  and  Campbell  contni,  allowed,  upon 
looking  to  the  authorities,  that  there  had  been  an  op- 
portunity of  objecting  to  the  depositions  before  this. 
Yet  they  insisted  that  it  was  not  too  late  now  to  make 
the  objection,  because  at  no  time  is  a  party  allowed  to 
put  leading  questions  upon  the  very  point  in  issue^ 
which  these  interrogatories  appear  to  be,  and  the  an- 
swers to  them  are  in  the  words  of  the  interrogatoiy. 
And  if  the  Judge  at  the  trial  must  have  disallowed  them 
if  put  vivi  voc€i  it  is  a  strange  thing  to  say  that  now  he 
shall  be  bound  to  admit  what  never  was  properly  evidence^ 
because  at  the  time  it  was  received,  the  adverse  party 
did  not  point  out  that  it  was  improper ;  as  if  it  were  not 
the  office  of  the  party  who  seeks  to  perpetuate  the  evi- 
dence, rather  than  of  him  against  whom  it  is  prayed,  to 
be  careful  that  it  is  lawfully  and  formally  made.  These 
bills  to  examine  in  perpetuam  ret  mcmoriam^  were  utterly 
diMpproved  of  by  the  Lord  Chancellor  Egerton^  and  die 
reason  given  is  because  the  depositions  are  not  to  be 
published  until  after  the  witnesses  are  dead  (ft) ;  which 
is  an  answer  to  the  argument,  that  if  objection  had  been 
made  at  first,  the  witnesses  might  have  been  examined 

LI  3  over' 


Williams. 


502  CASES  IN  HILARY  TERM 

1816.  over  again.  And  in  one  case  it  appears  that  the  depo- 
'"~'~  sitions  of  a  witness  who  was  examined  inperpetuam  rei 
against  Tnemoriom  were  suppressed  after  his  death,  because  the 
plaintiff  had  been  suffered  to  instruct  him  (a) ;  and  this 
is  a  parallel  case,  for  what  is  the  putting  of  leading  in- 
terrogatories but  a  species  of  instruction?  Dqx)sitions 
such  as  these  which  are  not  records,  nor  have  the  au- 
thority of  things  adjudged,  are  open  at  all  times  to  just 
exceptions.  Therefore  at  the  hearing  of  a  cause  in 
Chancery  the  evidence  of  one  having  an  interest  cannot 
be  read  (ft),  and  so  a  party  may  object  to  a  deposition 
that  it  is  not  properly  swoni  (c) ;  which  shews  that  not- 
withstanding he  might  before  have  moved  to  suppress 
the  evidence,  it  is  not  too  late  afterwards  t«  object  to  it. 
And  if  this  may  be  done  at  the  hearing  of  a  cause  in 
equity,  surely  it  may  be  done  on  the  trial  at  law.  The 
true  criterion  seems  to  be,  that  if  the  question  would 
not  have  been  allowed  to  be  put  at  the  trial,  th^  Judge 
ought  to  reject  it  though  it  be  in  the  form  of  a  deposi- 
tion ;  and  such  is  the  constant  practice  as  it  rq;ards 
depositions  taken  in  the  cause  before  the  court. 

Lord  EiXENBOROUGH  C.  J.  There  is  a  plain  differ- 
ence betwixt  depositions  such  as  thes^  and  depositions 
taken  in  a  cause  then  pending  in  court;  for  in  the  pre- 
sent case  the  party  bud  an  opportunity  of  objecting  to 
them,  and  might  have  applied  to  have  t^iem  expunged, 
instead  of  which  he  has  allowed  publication  to  pass,  and 
the  evidence  to  be  exemplified ;  in  the  other  case  he  has 
not  any  opportunity  but  comes  with  his  objection  fiesb 

(fl)  Harfim*i  Praa.  178.  {h)  Cm.  Dig.  ChMcery,  T,  4. 

(0  iAtk»U'  Omychmi'f.  Barker, 
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at  the  trial.  It  is  observable  that  the  cases  put  of  obr^  1816. 
jections  made  at  the  heariDg,  are  either  where  the  wit-  — 
ness  would  have  been  incompetent  on  account  of  interest^  Igainst  ^ 
or  where  the  deposition  would  have  been  a  nullity^  on 
account  of  its  not  having  been  sworn. 

Bayley  J.  Though  it  may  be  true  that  ordinarily 
publication  does  no^  pass  in  a  suit  to  perpetuate  testi- 
mony, in  the  lifetime  of  the  witnesses,  yet  it  sometimes 
does;  and  in  this  suit  one  is  led  to  conjecture  that  this 
was  the  case ;  for  the  exemplification  which  must  have 
been  preceded  by  publication  takes  place  the  very  next 
year  after  the  bill  filed. 

Per  Curiam,  Rule  discharged. 


M*Dou6LE  against  The   Rotal  Exchange     minesd^. 

Assurance  Company,. 


T^EBT  on  a  policy  of  assurance  upon  a  cargo  of  oats  The  striking  of 

on  board  the  ship  Beaver,  at  and  from  BamstiMe  thcw'Se  r^*"' 

to  London,  and  the  plaintiff  claimed  as  for  a.  particular  ™*^"^^l'"^i^ 

loss  exceeding  5/.  per  cent*,  it  being  agreed  by  the  po-  >nd  was  Uid  on 

her  Dcani  cods* 

licy  that  in  case  of  particular  average  occasioned  by  the  was  held  not  to 

ship  being  stranded,  to  pay  so  much  thereof  as  should  urMd^^wiihia 

exceed  5  percent     Upon  nil  debet,  the  case  at  the  In'^wm  •*;['' 

trial  before  Lord  EUenborough  C.  J.  was  thus :  f^^  <>f  *««^- 

The  ship  in  coming  out  otNew  Grivislnff  where  die 
had  been  driven  by  stress  of  weathw,  with  a  pilot  on 
board,  struck  upon  a  rock,  about  the  distance  of  a  cable 
and  a  half's  length  from  the  shore,  and  remained  upon 
the  rock  a  minute  and  a  half.     The  captain  swore  that 

L  1  4  the 
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i8i6»        ^he  ship  was  laid  upon  har  beam  ends  when  she  wai 

-*— -*        upon  the  rock.    And  the  question  waS)  whether  the 

ag^^       particular  loss  occasioned  by  this  accident  was  a  loss 

^xc  uaVos^     occasioned  by  the  stranding  of  the  ship.    His  Lordship 

AssB.Craapuiy«  ruled  that  a  stranding  bnported  some  dqpree  of  coa« 

tinuance  on  the  shore,  and  not  merely,  as  it  was  ccmi- 
tnonly  termedy  to  touch  and  go ;  and  the  pliunti£P  was 
nomuited.  (a) 

« 

Scarleii  tlofW  moved  hr  a  new  trial,  and  referred  to 
Dolfsort  ^  BMon  {b\  and  argued  that  this  i^peared  to 
bc^  itoch  a  striking  on  the  roc&  as  constituled  a  strand* 
ing.  For  if  it  be  a  mere  ''  touch  and  go^''  that  is^  s 
iferapiog  of  the  ship's  bottom  so  as  to  impede  her  velo- 
city without  actually  stopping  her  course,  this  will  not 
amount  to  a  stranding;  but  here  was  an  actual  stof^Mge 
of  the  ship  in  her  course,  and  though  it  was  but  for  a 
minute  and  a  hal^  yet  the  period  of  time  does  not  de- 
termine whether  a  stranding  or  not;  and  great  uncer« 
tainty  would  follow  if  it  did;  for  then  it  might  be 
asked,  what  portion  of  time  shall  be  sufficient, '  shall  it 
be  half  or  a  quarter  of  an  hour?  Therefore  to  avoid 
tttoh  uncertainty,  the  stranding  of  the  ship  is  to  be' de- 
termined by  whether  she  be  actually  stopt  or  not,  with- 
out regard  to  the  time  for  which  she  is  stopL 

« 

Lord  E^ULXimoRovoH  C  X  The  evidence  was,  thai 
the  flfaip  in  coming  out  of  harbour  struck  on  a  rock) 
where  she  remained  a  minute  and  a  half,  to  the  beet  of 
the  captain's  judgment  If  this  constitalts  a  stnndfa^ 
it  will  come  to  this^  that  an  instantaneous  stoppage  of 

(fl)  See  4  Gmph  N,  /».  C  %%^    i  Btarh  N.  f,  C.  x^o. 
[fi)  JParh  Insur,  177.  7th  tdit. 

the 
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the  ahip*8  jMrogrew  must  be  a  stranding,  the  most  mi*  18 16. 

fivie  portion  of  time  that  division  is  capaUe  of  will  be  — — 

eoougb.    But  I  take  it  diat  stranding  in  its  fidr  legal  ^«m^ 

sense  implies  a  settling  of  the  ship;  some  resting,  or  ezcbanoe 

interruption  of  the  Toyage,  so  that  the  ship  may  pro  A«u.Company. 
tengmre  be  considered  as  wrecked;  from  which  misfor- 
tones  a  vast  deal  of  damige  does  frequently  occur.    I 
really  thought  at  the  trial  that  there  was  more  waste  of 
time  than  such  an  inquiry  needed. 

Lb  Blanc  J.  There  nrast  be  some  settlement  of  the 
ship  on  the  rock  or  piles,  or  whatever  the  place  may  be, 
to  coBStitote  a  stranding. 

Batlby  J.    According  to  the  argument,  if  a  ship  in . 
eoming  up  a  river  should  happen  to  ground  hnt  fcv  a 
minute,  though  this  does  not  make  it  necessary  for  her 
to  shift  a  single  sail,  it  will  be  a  stranding  and  the  or* 
dinaty  exception  in  policies  of  assurance  will  be  gcme. 

Rule  refused,  (a) 

(«)  See  Hmn^  ▼.  Fmtx,  3  Camph.  JV.  P.  C.  429.     faring  r.  Heitkle 
MardLltunr*  >40. 


£xoN  against  Russell.  weineidaj, 

Jatu  S4tn. 

1 N  aisompsit  by  the  indorsee  against  the  maker  of  a  y^y^^tt  the  in- 
promissory  note,  the  plaintiff  declared  that  the  de-  f ''""^''thi*'*^ 
fimdant  made  his  promissory  note,  and  thereby  pro-  '"•^^^  ^^  ^  p^o- 

"  misfory  note, 

that  be  made  ike 
same  pi^abie  at 
At  kmue  of  Mistn-  B.  and  Cp-,  London,  end  upon  produetion  of  Ihe  note  at  the  trial  it  ap- 
peared that  the  address  at  the  house  of  MeMrt.  B,  and  Co.  was  not  a  part  of  the  note,  but 
only  a  nemortndum  at  the  foot  of  the  note  :    Held  that  this  was  a  Tariance. 

mised 
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1 8 1 6k         mised  to  pay,  &c.,  and  made  the  same  pajfobte  and  to  be 

~        paid  according  to  the  tenor  and  effect  at  the  home  qfcer» 

agaimt        tain  persons  described  as  Messrs,  Brown,  Cobb,  and  Co^ 

u      Bankers^  London;  and  the  plaintiff  did  not  aver  any 

pres«Qtment  at  the  house  of  Broom  and  Co.     There 

were  the  monej  counts.     Plea,  non  assumpsit ;  and  at 

the  trial  before  Lord  EUenboraugh  C.  J.  at  the  Middlesex 

sittings  after  Trinity  term,  the  note  was  produced,  and 

was  in  this  form : 

I? ICO.  Ijondon^  ii  Ncn>*  1814. 

Six  weeks  after  date  I  promise  to  pay  George 
Bratxm^  or  order,  100/.  for  value  received. 

Jos^  BmseU. 
At  Messrs.  Brawti^  Cobby  and  Co.  Bankers, 
liOndon, 
There  was  no  proof  of  any  presentment  at  the  house  of 
Brcrni  and  Co.,  and  for  want  of  this  it  was  objected 
that  the  plaintiff  was  not  entitled  to  recover.    To  which 
it  was  answered,  that  the  place  of  address  not  being  in- 
serted in  the  body  of  the  note^  formed  no  part  of  the 
contract,  wherefore  proof  of  presentment  at  the  place 
was  unnecessary.    His  Lordship  allowed  the  plaintiff 
to  take  a  verdict,  reserving  to  the  defendant  to  move 
upon  this  point.    Accordingly  a  rule  nisi  for  a  nonsuit 
was  obtained  in  the  last  temu 

And  upon  cause  shewn  on  this  day  by  Comyn  for  the 
plaintiff  and  Lowes  for  the  defendant,  the  Court,  after 
hearing  the  cases  (a),  intimated  an  opinion  that  the 
address  at  the  foot  of  this  promissory  note  was  to  be 

{a)  The  cases  cited  10  irguxncat  were  Sanderson  ^.yM^e,%H' St. 
509.  J^rice  ▼•  Mitcbeilf  4  Campb^  N.  /*.  C.  %0Ck  Fentm  t.  Cmudrj, 
1 3  East,  459.  Saunders^  ▼.  Strwes,  14  '5<u/i  50a  Bowes  r.  Hewe, 
5  Taunts  2^, 

con* 
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considered  only  as  a  memorandum,  and  not  as  a  part  of 
the  instrument  itself;-  whence  it  followed  that  a  special 
presentment  was  unnecessary.  But  then  this  difficulty 
to  the  plaintiff's  recovering  suggested  itself)  that  the 
^intiff  has  misdescribcd  the  note  in  his  declaration, 
for  he  has  declared  upon  it  as  a  note  payable  at  a  par- 
ticular place,  making  this  a  part  of  the  description  of 
the  note^  which  it  is  not,  being  only  a  memorandum. 
And  there  is  no  other  count  upon  which  the  plaintiff 
can  recover,  for  being  an  indorsee  the  money  counts 
will  not  help  him.  It  was  answered  that  this  was  sur-* 
plusage^  being  no  part  of  the  contract,  and  might  be 
rejected. 


1816. 


ExoN 
against 

RUSSKLI. 


Lord  Ellbkborough  C.  J.  The  plaintiff  has  taken 
upon  himself  to  aver  that  such  is  the  import  of  the  note ; 
he  has  therefore  not  truly  stated  the  note,  for  he  has 
stated  that  it  is  made  payable  at  a  particular  place. 
Therefore  he  ought  to  have  been  nonsuited  upon  the 
ground  that  he  bas  misdescribed  the  note  as  payable  at 
a  particular  place,  which  it  is  not,  the  address  being  no 
part  of  the  contract,  but  a  memorandum.^ 


Baylet  J.  The  plaintiff  takes  on  him  to  aver  it  to 
be  part  of  the  note  that  it  is  made  payable  at  a  par- 
ticular place.  It  is  a  misdescription  of  the  instrument 
declared  upon. 

Per  Curiam^  Rule  absolute. 
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^^'^<^^y*  The  King  against  Wadley. 

Jan.  a9lh.  ^ 

f^undl^rthc"^  A.^  indictment  framed  on  stat.  52  G.  3.  <:.  155. 
Quirter  Ses-  5, 1 2.  for  disturbing  a  religious  assembly,  was  found 

sioD&  upon  Stat".  . 

5XG.3.  c,  155.     against  the  defendant  at  the  GloucesterstUre  quarter 

J.  II.  lor  dis-  ,  1    t  1 

turbing  a  rtli-  sessious,  and  removed  by  the  prosecutors  into  this 
may  be^JenToved  court  The  indictment  charged,  that  the  defendant  on 
Kcriilr^'b^  ^^^  ^3^  ^^  Ntroembet',  55th  G.  3.,  with  force  and  arms, 
lore  trial.  ^^^  ^g  parish  of  Neumham  in  the  county  of  Gloucester^ 

did  wilfully,  maliciously,  and  contemptuously  disquiet 
and  disturb  a  certain  meeting,  assembly,  and  congrega- 
tion of  persons  assembled  for  religious  worship,  the 
same  then  and  there  being  a  meeting,  assembly,  and 
oongregadon  fpermitted  and  authorized  by  a  certain 
act  of  parliament  made  and  passed  in  the  5  2d  of  the 
king,  intituled,  "  An  act  to  repeal  certain  acts,  and 
*  amend  other  acts  relating  to  religious  worship  and 
assemblies,  and  persons  teaching  or  preaching  therein;*' 
that  is  to  say,  by  then  and  there  shouting,  groaning 
hallooing,  talking  aloud,  throwing  stones,  bricks,  and 
dirt,  and  making  a  great  noise  and  dlstur)iance^  against 
the  form  of  the  statute,  &c.  The  ad  count  alleged  it 
to  be  a  certain  meeting,  &c.  of  persons  assembled  foi» 
religious  worship,  the  same  being  then  and  there  a 
meeting,  &c.  permitted  and  authorized  by  the  statute 
in  such  case  provided,  to  wit,  a  meeting,  8cc  of  persons 
assembled  for  religious  worship  in  a  certain  meeting- 
house situate,  &c.,  which  said  meeting-house  had  been 
duly  certified  and  registered  pursuant  to  the  statute  in 
such  case  provided,  against  the  form  of  the  statute,  &c. 
The  defendant  pleaded  not  guilty,  and  it  was  foond 

6  against 
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against  him  at  the  last  Gloucesierskire  assizes,  and  in         1815. 
the  last  term  was  moved  in  arrest  of  judgment,  tIT^ 

That  the  Court  had  not  any  jurisdiction  to  try  this  aggina 
indictment;  for  by  52  G.  3.  c.  155.  s.  12.,  upon  which 
this  indictment  is  framed,  the  offender  upon  proof 
before  any  justice  of  the  peace  by  two  or  more  cre- 
dible witnesses  shall  find  sureties  to  answer  for  sucL 
offisnce^  and  in  default  of  such  sureties  shall  be  com- 
ndtted  till  the  next  general  or  quarter  sessions,  and 
upim  eonviction  of  the  said  offence  at  the  said  general  or 
quarter  sessions  shall  stfffir  the  penalty  of  40/.  So 
that  a  conviction  and  consequently  a  trial  at  the 
sessions* must,  as  it  seems,  precede  a  forfeiture,  for  the 
forfeiture  is  to  follow  upon  a  conviction  at  the  sessions, 
and  without  such  conviction  there  can  be  no  forfeiture. 
And  this  was  moved  in  order  to  question  the  propriety 
of  the  decision  in  Rex  v.  Hube  (a),  which  was  admitted  to 
be  an  adverse  decision  upon  a  clause  in  the  Toleration 
act  (b)  similar  to  the  present  clause. 

AMfott  and  Campbell^  who  now  shewed  cause,  admit- 
ting that  this  was  an  indictment  for  a  new  offence  created 
by  statute,  argued  that  the  rule  was  well  laid  down, 
diat  *^  where  a  new  offence  is  created  and  directed  to 

be  tried  in  an  inferior  court,  established  according  to 

* 

the  course  of  the  commoh  law,  such  inferior  court  tries 
the  offence  as  a  common  law  court,  subject  to  be  re- 
moved by  writs  of  error,  habeas  corpus^  certiorari^  and 
to  all  the  consequences  of  common  law  proceedings. 
In  which  case  this  Court  cannot  be  ousted  of  its  jurisdic- 
tion without  express  negative  words."  (c)     And  there 

(fl)  5  r,  A  54*.  (*)  X  fT.  &  J»f.  f.18. 

(r)  Hartley  w  Hooker,  Cowp,s%A»  per  Ld.  Mansfield, 

are 


WilDLET. 


510  CASES  IN  HILARY  TERM 

1816.        are  no  negative  words  in  the  statute  now  before  the 
_.  ■  Court.     So  if  a  statute  direct  that  certain  oflSsnces  shall 

The  Kino 

against  he  inquired  of  only  in  the  sessions  of  the  peace,  afwiy^*«j 
or  leets,  within  the  county  where  committed»  et  nan 
alibi  extra  coinitaU^  yet  may  they  be  inquired  of  in  the 
superior  courts ;  for  the  statute  is  not  in  the  neg^ye, 
<'  and  not  in  any  other  court/'  but  <'  not  in  any  other 
county."  (a)  Thus  also  it  was  resolved  upon  the  statute 
21  Jac.  concerning  penal  laws^  that  if  a  penal  law  give 
authority  to  justices  of  peace,  justices  of  assize,  or  oyer 
and  terminer,  to  hear  and  determine  an  offence  i^gunst 
the  statute,  without  more,  that  means  by  indictment, 
and  not  by  information,  bill,  or  plaint.  And  though 
there  be  a  special  clause  to  sue  by  bill,  plaint^  or  in- 
formation, yet  if  one  be  indicted  before  the  justices  of 
assize,  oyer  and  terminer,  or  of  the  peace,  the  indict- 
ment may  be  removed  into  this  -court,  and  tried  here, 
or  may  be  sent  into  the  country  to  be  tried  at  nisi 
prius  (6).  So  if  a  statute  gives' a  power  of  distress,  and 
that  if  any  question  arise  about  taking  it,  the  same  shall 
be  heard  andjlrudfy  determined  by  one  or  more  justices 
of  the  peace  (c) ;  or  if  a  statute  directs  an  i^peal  to  the 
quarter  sessions,  and  that  such  appeal  shall  be  final,  and 
that  no  other  court  shall  interpose  (c^),  yet  a  certiorari 
Jlies  in  both  these  cases.  Upon  these  principles  Rex  v. 
Hube  was  determined,  and  the  court  said  that  thqr  did 
not  entertain' any  doubt  upon  this  point. 

Jervis  and  Wl  E.  Taunton  contra,  said,  that  the  prin- 
cipal point  before  the  Court  in  Rex  v.  Hubey  was  as  to 

(tf)  SboyU  V.  Tayhft  Cro.J.  178. 

(b)  id  &  3d  RtsobniojUt  W»  Jones 1 193- 

(f )  Rex  T.  FUwrixbtf  3  3iod.  94. 

{/i)  Rex  T, Reeve,  t  JBL  R.  %$u    %  JBvrr.  1040. 
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the  manner  of  levying  the  penalty;  and  though  the         i8i6. 
Court  also  held  that  the  indictment  was  properly  re-      _,      • 

*^     *^      ^  The  Kino 

moved  from  the  quarter  sessions,  it  does  not  appear  that  agmtui 
they  gave  any  reason  for  it  And  if  this  Court  may 
withdraw  firom  the  justices  at  sessions,  to  whom  it  is  spe- 
cially given,  the  trial  of  this  new  offence,  as  well  may 
it  take  cognizance  of  the  offence  ab  ortgine^  and  with* 
draw  it  from  the  sessions  altogether ;  yet  this  would  b^ 
doing  violence  to  the  language  of  the  statute,  and  over- 
ruling what  Lord  Mansfield  has  denominated  the  clear* 
est  distinctiour  For  <l  if,^  says  he,  "  a  new  offence  is 
created  by  statute^  and  a  special  jurisdiction  out  of  the 
course  of  the  common  law  is  prescribed,  it  must  be  foU 
lowed.  If  not  strictly  pursued,  all  is  a  nullity  and 
coram  rum  judice*  In  that  case  there  is  no  occasion  to 
oust  the  common  law  courts,  because  not  being  an  of* 
fence  at  common  law,  but  punishable  only  sub  modOf  in 
the  particular  manner  described,  they  never  could  have 
jurisdiction/'  (a)  Now  that  this  is  a  new  offence  created 
by  the  statute,  and  not  an  o£knoe  at  common  law,  can- 
not well  be  doubtAl^  for  it  is  neither  a  riot,  nor  an 
aflfray,  being  committed  by  one  person  only ;  neither  is 
it  an  assault,  there  being  no  attack  upon  the  person  of 
another :  it  is  therefore  an  offence  only  against  the  sta- 
tute, which  prohibits  the  disturbance  of  such  an  assembly 
as  by  the  statute  is  made  lawful.  It  is  also  plain  that 
the  jurisdiction  prescribed  is  out  ot  the  course  of  the 
common  law,  from  these  considerations,  viz.  that  the 
statute  requires  proof  to  be  made  by  two  witnesses  be- 
fore the  o&nder  can  be  committed ;  also  that  the  o£- 
fender  may  be  proceeded  against  by  information  before 

(«)  Cowf.514. 

two 
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1816.        two  juBdoesy  according  to  the  prorisioxis  of  sect  15.}  for 

tiTKiN        ^^  flection  includes  all  persons  guil^  of  an  offbioe  for 

dfoijfjl        which  any  penal^  is  imposed,  in  reqpect  of  which  no 

IV  APLET* 

special  provision  is  made ;  and  there  is  no  appropratioQ 
of  the  penalty  in  this  case;  also  that  by  the  same  aect 
all  penalties  may  be  levied  by  distress  under  the  hands 
and  seals  of  two  justices.  Wherefore  in  one  caae,  be- 
cause the  statutes  gave  the  justices  power  to  mitigate  the 
penalties,  this  was  held  suflldent  to  oust  the  superior 
courts  of  jurisdiction,  (a)  And  this  prindjde,  diat 
where  an  act  makes  a  new  ofienee,  and  prescribes  a  par* 
ticular  method  of  proceeding,  the  common  law  method 
is  done  away,  is  as  old  as  the  time  of  Jac.  i .  {b\  and 
has  been  acted  upon  from  that  time  to  the  present  in 
many  subsequent  cases  (c);  which  cases  greatly  out* 
weigh  the  resolutions  upon  the  statute  21  Jac.  dted 
oontrd.  And  Shtyle  v.  Taj/hr  was  not  like  this  a  ques- 
tion of  jurisdiction,  but  only  of  venue.  As  to  all  the 
odier  cases  cited  contri^  the  obvious  answer  to  them  is, 
that  it  does  not  follow  because  the  certiorari  is  not  taken 
away  altogether,  that  it  may  not^  partially  taken 
aWay,  that  is,  before  triaL 

Lord  EixsNBORouoH  C.  J.  I  own  that  when  thb 
question  was  first  discussed  upon  the  rule  nisi,  I  cer- 
tainly  was  struck  with  the  sentence  in  Ae  act  of  parlia- 
ment, which  enacts  that  the  offender  ignm  cowoicHon  ^ 
the  mid  ojgiinee  at  the  general  or  ^tarter  sessions  shall 
sijffer  the  penality  of  401^  so  as  to  regard  it  as  somewhat 
in  the  nature  of  acondition  jn^ecedent,  that  there  should 

(«)  Catit  ▼.  Xmgk,  3  T,  R,  444.  {b)  CastU*s  case,  Cn.  J.  644* 

(0  RiX  n  H^rixkt  i  Bwrr.  545.    Btx  ? .  Sxhhuon^  %  Btrr.  799. 

be 
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be  ft  tonviction  at  the  sessions  in  order  to  induce  a  fot-^        i8i6« 
feiture.     But  after  considering  the  decision  in  Bjex  y. 

_.  ^  The  Kino 

.^fei^^  where  a  di£ferent  doctrine  was  maintainedy  and  ^gOnst 
also  adverting  to  the  rule  laid  down  by  Lord  Manifieli 
in  HariUy  V.  Hooker^  that  where  an  inferior  court, 
established  according  to  the  course  of  the  common  law, 
is  prescribed  f<Mr  the  trial  of  a  new  oflfence,  it  tries  the 
(^nce  as  a  commrni  law  court,  subject  to  all  the  conse^ 
quences  of  common  law  proceedings;  so  diat  this  court 
is,  as  it  were,  in  priyitj  with  the  inferior  court,  and  may 
remove  the  proceedings  by  certiorari  t  I  cannot  but 
think  that  a  larger  rule  is  to  be  applied  to  this  case  thim 
what  at  first  struck  my  mind  ufK>n  reading  the  sentence 
in  the  act  of  parliament  This  rule  will  by  no  means 
interferje  with  any  of  those  cases  in  which  a  new  offence 
is  created  by  act  of  parliament,  and  a  tribunal  out  of  the 
course  of  the  common  law  is  appointed  to  visit  it ;  for 
this  is  not  the  case  here ;  since  the  court  of  quarter 
sessions  proceeds  according  to  the  common  Jaw,  and  the 
statute  does  not  require  two  witnesses  to  prove  the  of- 
fence at  the  trial,  but  only  to  warrant  the  justice  in 
binding  over  or  committing  the  offender  for  trial.  In 
all  these  cases  the  jurisdiction  of  this  court  Is  not  taken  ^ 
away  unless  there  be  express  words  to  take  it  away.  In 
conformity  with  the  rule,  as  It  is  expounded  by  Lord 
Mansfield  in  Hartley  v.  Hooker^  and  with  the  decision  ' 
of  Rex  V.  Hube^  which  is  a  decision  in  point,  I  think 
this  certiorari  was  well  issued*    . 

Le  Blanc  J.     Unless  the  defendant  could  succeed  * 
in  shewing  that  if  the  proceedings  had  been  before  the 
quarter  sessions  they  could  not  have  been  sustained, 
the  argument,  as  it  seems  to  mc,  is  at  end;  because 

Vol,  IV.  Mm  if 
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X&16.        if  an  indictment  lies  to  the  qnarter  semons,  it  follows 
SrZ^        from  the  rule  laid  down  in  Hartley  r.  Hooker^  and 

The  Kino  .  ^  ^ 

fimna  acted  upon  in  Res  ▼•  Hube  on  an  oocaaion  not  distb- 
guidiable  from  the  present,  that  the  certiorari  u  not 
taken  away.  For  admitting  thii  to  be  a  new  <rffence 
created  by  the  statute^  still  the  court  which  is  prescribed 
to  take  cognizance  of  it  is  a  court  procee£ng  according 
to  the  course  of  the  OMnmon  law ;  whence  it  taSkmh 
that  the  common  law  consequences  attadi  upon  it;  one 
of  which  is,  that  the  indictment  may  be  remoTod  by 
certiorari  into  this  court  And  this  is  the  known  ii»* 
tinction  between  ofiences  made  cognizable  as  this  is, 
and  such  as  are  only  cognizable  by  a  jurisdiction  which 
does  not  proceed  according  to  the  course  of  the  com- 
mon law.  Now  it  seems  not  to  be  denied>  that  an  in* 
dictment  lies  in  this  case  to  the  quarter  sessions,  for 
otherwise  it  must  be  by  summary  proceeding;  there- 
fore^ as  it  seems  to  m^  it  follows  that  this  xndictmeDt 
might  be  removed. 

Per  Curiam^  Rule  discharged. 

The  defendant  was  brought  up  on  a  subsequent  day, 
and  judgment  given  against  him  for  40/.  p^mlty,  and 
he  was  committed  until  the  fine  should  be  paid. 
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18 16. 


The  King  against  Johnson.  iv^daeUi^, 

Jan,  gtsc. 

TNDICTMENT  against  the  defendant  as  treasurer  Thecostiofa 

of  the  county  oi  LaneaOer  for  refusing  to  obey  an  t^hS^h  *** 

order  made  by  the  justices  of  the  borough  of  Liverpool^  ^/^or  f  fc^" 

at  their  jreneral  quarter  sessions  for  the  said  borousrh :  lo^^r  committed 

^  .  ^        within  the  bo- 

and  the  indictment  alleged  that  the  justices  duly  made  rough,  may  be 
the  order^  and  set  forth  the  same,  Tii.  ^  That  the  said  coalt  to  be 
treasurer  do  pay  to  JV.  &  H.  6L  25.  loA,  which  is  f^Ji^u^el  o'f  the 
considered  by  the  court  to  be  reasonablo^  and  not  exceed**  ^^""^^^^^e  b^ 


inir  the  expences  which  it  appears  the  said  fV.  S.  H.  has  rough  ot  Liver- 

^  '^  '  r  pool  not  haTing 

been  bohd  fide  put  to  in  carrying  on  a  prosecution  excluMTcjuns- 

^     __    -  ^,  .       ,  I  .«    diction,  nor  any 

against  A.  H.  for  a  felony  committed  upon  the  said  treafurcrlikea 


W.  S.  H.  within  the  said  borough  -  sTr^no^^ny 

Signed  ««  JK  StaOamy  clerk  of  the  peace  in  and  for  "5!^*°ffc!^*t" 

the  said  borough.'^  »te,  but  con- 

tributing as  a 

And  the  indictment  averred  that  the  oi^er  was  part  of  the 
made  out  by  the  clerk  of  the  peace  for  the  s^id  borough,  ^umy  rate. 
he  being  directed  by  the  said  court  to  make  it  out  ac- 
cording to  the  statute^  of  which  order  tiie  defendant 
had  sight  and  was  required  by  the  prosecutor  to  pay. 
And  it  farther  averred  that  long  before  find  at  the  time 
of  making  the  said  order,  and  from  thence  hitherto,  the 
town  of  Liverpool  hath  been  and  still  is  a  town  corpo- 
rate^ and  that  the  inhabitants  of  the  said  town  were 
during  all  the  time  aforesaid,  and  have  been,  and  still 
are,  contributory  to  the  county  rates  raised  iix  and  for 
and  within  the  county  of  Xrfzncot^^,  Scc^,  and  concluded 
that  the  defendant  refused  to  pay,  &c.,  against  the  form 
of  the  statute,  &o.  ad  Count,  omitting  the  averment 
that  the  order  was  made  out  by  the  clerk  of  the  peace, 
&c«    Plea,  not  guilty.    At  the  trial  before  Bayley  J.  at 

M  m  2  the 
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1 81^.        the  last  Lancashire  assizes,  there  was  a  Terdict  for  the 
"""""*        crown,  subject  to  the  opinion  oftBe  Court  upon  the 

The  Kino         r.i,       . 

egaimt         following  cas« : 
joBNsoN.  r^^  defendant  is  trea^rer  of  the  county  cS Lancas- 

ter ^  and  the  justices  at  their  genial  quarter  seseionafor 
the  borough  of  Liverpool^  upon  lA^ayer  of  the  prosecu* 
tor,  directed  the  ordler  set  forth  in  the  indictment  to  be 
made  out  by  Statham^  which  was.  accordingly  made  out 
by  him,  and  the  defiandant  afterwards  had  rig^t  of 
it,  and  was  requested  to  pay  the  prosecutor  the  sam 
mentioned  therein,  but  he  i^rfused  to  obey  the  onler. 
Statham  was  town  derk  of  the  boroaghf  having  been 
appointed  sach  l^  the  common  council  in  18 14,  under 
the  authority  of  a  charter  of  7  IK  3.,  which  is  the 
governing  charter  of  the  borough^  and  by  the  resoh- 
tions  of  the  common  oouncil  at  the  time  of  his  appoint- 
meilt,  it  was  declared  .(amongst  other  things)  that  his 
duty  should  be  to  act  as  clerk  of  the  peace  of  the  bo- 
rough  at  the  several  licensing  and  quarter  sessions. 
ICver  since  his  appointment  he  has  actol  as  such  clerk 
of  the  peace  at  the  several  quarter  sessions  hcdden  for 
the  borough,  and  he  succeeded  his  &ther  in  the  office 
of  town  derk,  who  for  nineteen  years  acted  as  clerk  of  ^ 
the  peace  of  the  borough  at  the  several  quarter  sesaons 
holden  therein.  The  town  of  Liverpool  is  a  town  cor- 
porate situate  within  the  county  ^{Lancasierj  and  before 
the  year  1699  th^  township  qf  Liverpool  was  a  hamlet, 
jttid  part  of  the  p^sidi  of  Waken^on4he^HiU^  and  was 
separated  from  it  and  made  a  distinct  parish  by  an  act 
of  parliament  in  that  year,  (xo  W.  3.)  At  the  time  of 
this  separation  the  parish  of  WaUpn  contributed  to^ 
wards  the  county  rate  95.  in  every  rate  of  one  hundred 
pounds,  in  three  divisions^  each  of  the  ditistons  paying 
35-9  and  the  towsAip  of  Lioerpool  contributing  two^ 

15  thirds, 
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thirds  of  the  amount  payable  by  one  of  thote  divisions^        1816. 
L  e.  2s^  which  sum  it  has  ever  sinee  in  like  manner  con-      _.    „ 

The  fUNO 

tributcd  to  the  county  rate,  (a)  The  piyish  and  borough  ,fX''^<' 
of  Liverjgipoi  are  co-extensive,  and  the  inhabitants  of  the 
parisb  contribute  to  the  county  rate  in  respect  of  thei^ 
jNToperty  lying  within  the  parish,  and  the  corporation 
ot  Liverpool  also  contribute  in  req>ect  of  their  corporate  ^ 
estate  lying  within  the  parish.  There  never  was  any 
separate  rate^  in  the  nature  of  a  county  rate,  upon  the 
corporation  by  name^  or  upon  the  township^  made  or 
raised  in  and  for  Liverpool  The  oorporatioa  treasurer 
always  paid  the  above  rate  until  the  year  x  8p8,  wfaeahc 
refijsed,  and  since  that  time  it  has  been  paid  by  the 
parish  officers  out  of  the  poor's  rate^  the  corporation 
contributing  not  by  name^  but  as  a  part  ojC  the  parish 
of  Liverpool^  in  the  same  manner  as  any  other  private 
estate.  The  justices  of  the  borou|^  have  not  an  exclu- 
sive  jurisdiction  within  the  borough,  nor  have  they,  or 
those  who  nuide  this  order,  any  jurisdiction  without  the 
limits  of  the  borougb  in  the  coun^  at  kige«  /  The 
coroners  acting  in  and  fi>r  the  borough,^  who.  are  not 
coroners  for  the  coun^  at  large,  upoa  all  inquests  of 
death  arising  within  the  borough^,  have*  always,  been 
paid  their  fees  out  of  the  county  rate  by.  the  county 
trenmirer,  and  the  expences  of  carrying  priK>ners,  com* 
mitted  by  the  borough  or  countjy  uM^toates  for  ofiences 
done  within  the  town  of  Liverpodly  from  the  town  to 
the  county  gaol,  and  also  to  the  county  house  of  correc- 
tbD»  ibr  trial  at  the  assizes  and  county  sessions,  have 
always  been  paid  by  the  county  treasurer.    The  costs 

X«)  It  VM  stat<;d,  howcTcr,  upon  the  argument,  that  tiocc  the  new 
county  rate  sct^  Uvtrfwl  was  accessed  in  the '  new  rate  made  under 
(fast  a^ty  seoorcBng  to  iu  dnc  pippoitkm. 
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t9i6.       of  all  prosecutions  at  the  assizes  at  Latuastery  upon 

»  commitments  by  the  borough  magistrates  to  the  eounty 

'fZ^ff        gaol  for  felonies  tommltted  within  the  town  of  Uverpoel^ 

Johnson.       ^ 

have  always  been  defrayed  by  the  county  at  Jarge^  in 
pursuance  of  orders  made  for  that  purpose  by  the 
Judges  at  the  assizes  upon  the  county  treasurer,  which 
orders  hare  always  beep  complied  with.     There  has 
been  immemorially  a  gaol  within  the  borough,  and 
about  1776  a  house  of  correction  was  built  at  the  ez- 
pence  of  the  corporation  and  parish,  out  of  their  estates 
and  funds.     The  expence  of  supporting  the  gaol  hat 
been  defrayed  by  an  officer  of  the  corporation,  called  a 
treasurer,  out  of  their  fimds,  but  the  expence  of  support- 
ing the  house  of  correction  has  been  defrayed  by  the 
parish  out  of  the  poor  rates  firom  the  time  of  its  erection, 
until  1811,  when  the  parish  discontinued  to  support  the 
same,  and  die  building  has  nerer  since  been  used  as  a 
house  of  correction,  but  has  been  and  is  now  used  as  a 
lunatic  asylum  for  parish  paupers.     Courts  of  quarter 
sessions  have  been  immemorially  holden  withipi  the 
borough,  at  which  prisoners  charged  with  petit  larceny, 
and  other  ofiences,  have  been  tried ;  a  great  majority  of 
which  prisoners  have  upon  conviction  been  committed 
to  the  borough  gaol,  and  some  to  the  house  of  correo* 
tion  for  the  coun^  of  Lancaster^  until  1809,  since  whidi 
time  the  right  to  commit  to  the  said  house  of  oonrection 
has  been  disputed.     Persons  chai^ged  as  above  have 
also  before  trial  at  the  borough  sessions  been  committed 
to  the  borough  gaol ;  and  the  first  instance  of  any  com- 
mitment from  the  borough  for  trial  at  the  county  quar- 
ter sessions  was  in  181 2.     The  ordinary  expences  of 
trials  within  the  borough  were  from  time  to  time  de- 
frayed, in  certain  proportions,  by  the  treasurer  out  of 

the 
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the  fiinds  of  the  oorponJdon,  and  by  the  parish  officers 
out  of  the  poor  rates.  The  duty  of  the  said  treasurer 
is  to  superintead  the  management  of  the  estates  and 
fimds  of  the  corporation.  There  are  no  public  bridges 
within  the  bcMrough  which  the  inhabitants  are  liable  to 
repair.  The  expences  mentioned  in  the  order  were 
reasonable!  and  conformable  to  certain  rules  and  regu- 
lations made  by  die  justices  of  the  borough  under  the 
proviso  contained  in  stat.  i8  6. 3.  e.  19.  5.9. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  was  bound  to  obey  the  order;  if  he  was, 
the  verdict  to  stand ;  if  not,  a  verdict  of  not  guilty  to 
be  entered. 


5*9 
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JOUNIOH. 


This  case  was  argued  by  J.  Clark  jfbr  the  crown,  and 
jr.  PfiUiams  for  the  defendant  The  substance  of  the 
argument  was  this.  For  the  crown,  it  was  argued  that 
the  borough  justices  had  power  to  allow  the  escpences 
of  prosecutions  in  the  borough  court  for  felony  com- 
mitted within  the  borough,  and  that  they  had  well 
executed  that  power  by  making  the  order  in  question 
upon  the  county  treasurer.  As  to  thdr  power,  the 
Stat  25  G.  z.  c.  36.  s.  1 1,  for  the  allowance  of  the  ex* 
peaces  to  the  prosecutor  after  conviction;  a?  G*  2.  c.  3. 
s*  3.  for  the  allowance  of  the  sakne  to  witnesses;  and 
18  6. 3.  c.  19.  s.  7t  for  the  attowanee  of  the  same  as 
well  after  acquittal  as  conviction,  were  velied  on.  And 
these  statutes  were  all  said  to  be  in  pari  matetid  {a)^ 
and  were  therefore  to  be  construed  together ;  and  that 
the  language  of  them  was  general,  extending  to  all 
courts  in  which  fidonies  are  tried.    And  it  is  remarkable 
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1816.        that  5. 9.  of  the  last  statute  empowers  the  justices  in 
^.  sessions  for  any  town  corporate  to  hiy  down  and  alter 

against        rules  Concerning  the  allowance  of  such  expences,  which 
alter  being  approved  by  a  judge  of  assize  are  to  be 
binding  on  all  persons;  whence  this  question  naturally 
arises,  if  the  justices  for  a  town  ooipoirate  haye  no  power 
to  allow  these  exficncesy  why  are  they  empowered  to  lay 
down  rules  concerning  their  allowance,  and  what  be- 
comes of  the  enactment  that  these  rules  shall  be  binding 
on  all  persons?    Then,  if  they  had  the  power,  this 
power  is  well  executed  by  making  an  order  upon  thd 
county  treasurer;  for  otherwise  all  the  orders  made  by 
the  Judges  at  the  /issizes  on  the  county  treasurer,  for 
payment  6f  the  expences  of  prosecutions  for  felonies 
committed  within  the  borough,  would  not  have  been 
well  made  (a) ;  and  yet  it  appears  that  the  expences  of 
such  prosecutions  have  always  been  defrayed  by  the 
county  in  pursuance  of  such  orders.    If  indeed  this 
were  the  case  of  a  borough  which  had  a  distinct  trea- 
surer in  the  nature  of  a  county  treasurer,  and  raised  its 
own  rate  similar  to  a  county  ratCi  and  had  not  been 
.contributory  to  the  county  rat^  and  had  an  exclu- 
sive jurisdiction,  this  order  on  the  county  treasurer,  it 
may  be  admitted,  woidd  have  been  ill  (6) ;  but  the  coih 
traryof  all  these  fiicts  is  stated  to  be  the  case;  wherefore 
this  borough  is,  for  this  purpose  at  least,  like  any  other 
part  of  the  county,  neither  could  a  separate  rate  have 
been  assessed  upon  its  inhabitants,  {c)    The  order  theRH 
fore  was  well  made  on  the  county  treasurer. 

m 

(a)  Rex  T.  Myerit  6  T.J?.  137.  (h)  Ibid. 

ie)ydm€sr.Greent6T.Jt.%z9*   trtatberbeadr.Dnwry^iiJSaUti^S. 
fafes  Y.  WiiuiMley^  inte*  |>.  41^* 
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For  the  defendant  it  was  argued,  tbat  the  jurisdiction  i8i6. 
of  the  borough  justices  was  confined  to  the  limits  of  the 
borough,  and  that  however  large  the  words  of  the  seve-  agaUu 
ral  statutes  referred  to  might  be,  to  authorize  the  justices 
in  cases  like  the  present  to  allow  the  expences,  they  could 
not  do  it  by  making  an  order  on  the  county  treasurer, 
whose  office  has  no  relation  to  the  borough,  and  is  en« 
tirely  independent  of  the  borough  justices,  his  appoint- 
ment being  solely  with  the  justices  of  the  county,  (a) 
The  better  construction  therefore  of  these  statutes  seems 
to  be,  that  without  confounding  jurisdictions,  they  cm- 
power  the  justices  of  the  several  districts  mentioned  in 
them  to  make  orders  upon  the  respective  officers  of 
those  districts,  over  whom  they  have  respectively  a  con- 
trol ;  as  justices  of  the  county  upon  the  county  trea^ 
sureF,  ^nd  justices  of  lesser  districts  upon  the  officers  of 
those  districts.  And  so  it  appeared  to  Lord  Keryon  i 
for  he  held|  upon  the  construction  of  18  G.  3.,  and  on 
the  other  acts,  that  the  word,  division^  applied  to  all 
such  places  as  are  mentioned  in  27  G.  2.,  and  conse- 
quently that  an  order  on  the  county  treasurer  where  it 
ought  to  have  been  on  the  treasurer  of  a  borough,  was 
improperly  made,  and  could  not  be  enforced  by  indict- 
ment. And  in  commenting  on  the  9th  section  1 8  G.  3, 
he  said,  *<  the  magistrates  are  only  to  make  regulations 
respecting  their  particular  jurisdictions,  for  it  would  be 
highly  unreasonable  that  the  justices  of  a  particular 
town  or  franchise  should  make  orders  to  regulate  the 
conduct  of  the  officers  of  the  county  at  larger  over  whom 
in  general  they  have  no  jurisdiction  whatever."  {b)  It 
|s  observable  also  on  the  7th  section  of  the  same  act, 

{^a^  XS  G.  2.  c.  29. 1.6.  {h)  dT.i?.  24Z.  Rex^^Mytrs. 

tliat 
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1 8 1 6.        that  Oie  treasurer  who  is  required  to  pay^  i«  4o  be  allowed 
~'~~        the  same  in  his  accounts ;  but  if  the  defendant  is  bound  ' 

The  KiMC 

itgainst  by  this  order  to  pay,  how  can  be  be  sure  Ibat  it  will  be 
allowed  him  in  his  accounts;  for  bb  accounts  must  be 
allowed  by  the  county  justices  (a),  who  are  not  bcnind 
to  allow  a  payment  made  to  the  order  of  borough  jus* 
ticcs,  not  being  themselves  privy  to  the  order  (&) ;  far 
to  hold  that  they  would  be  bound  to  allow  it,  is  to  sup* 
pose  that  the  legislature  intended  to  authorize  borough 
justices  by  their  order  to  control  the  discretion  of  the 
county  justices.  The  legislature  has  not  so  said,  nor  is 
it  likely  that  it  so  intended;  but  if  it  did,  the  answer  is^ 
quod  voluU  non  dixit* 

Lord  EiXENBORouGH  C*  J.  The  question  ia^  whe- 
ther the  justices  of  the  borough  of  Uverpocij  bdng 
justices  who  have  jurisdiction  to  try  grand  and  petit  lar* 
ceny  committed  within  the  borougb»  had  power  under 
the  statutes  that  have  been  referred  to^  to  make  an 
order,  compulsory  on  the  treasurer  of  the  county,  for 
payment  of  the  expences  of  a  prosecution  instituted  be- 
fore them  at  their  quarter  sessions*  Prior  to  the  25th 
of  Geo.  the  2d  I  do  not  find  that  any  provision  was 
made  for  defraying  the  expences  of  proseeutions  for 
felony.  On  the  contrary,  the  l^dature  by  the  statute 
which  passed  in  that  year,  recite  that  many  persons 
were  deterred  from  prosecuting  persons  guil^  of  iAaoj 
on  account  of  the  expence  attending  such  proseeutioii» 
which  was  a  cause  and  encouragement  of  thefts  and 
robberies ;  and  in  order  to  encourage  the  bringing  of- 
fenders to  justice^  die  statute  provides  a  fond  in  all  cases 

{a)  iiG.%.  c.  19.  J.  7.  (*)  Ihii,  i.  6. 

of 
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of  felony  for  defmying  theee  expences;  for  it  enacts,        1816. 
*<  that  it  9baU.be  in  the  power  of  the  Court  before       — *— 

■^     _        _  The  Kino 

whom  any  person  has  been  tried  and  convicted  to  order        a^atua 
the  treasorer  of  the  county  in  which  the  offinice  shall      J^^''*^^* 
have  been  committed  to  pay  to  the  prosecutor  such>8um 
of  money  as  to  the  Court  shall  seem  reasonable.''    The 
Court  before  whom  any  person  has  been  tried^  must 
mean  any  Court  before  whom  a  person  may  lawfully  be 
tried ;  for  the  words  are  general,  and  the  remedy  was 
intended  to  be  co-extensive  with  the  power  of  trial,  and 
therefore  the  statute  may  be  read  as  if  it  was  written 
any  Cauri.    Thus  as  the  matter  stood  upon  this  statute^ 
it  was  in  the  power  of  any  Court  to  make  an  order  on 
the  treasurer  of  the  county,  to  pay  the  expenoes  of  a 
prosecution  for  felony.    The  word  place  does  not  occur 
in  this  act;  it  occurs  in  the  27  G.  a.    And  thus  the 
justices  of  the  borough  court  oi  Liverpool  bad  a  power 
to  order  the  pa3rment  of  such  sum  as  they  should  think 
reasonable  for  these  expences.    This  order  the  clerk  of 
assize,  or  clerk  of  the  peace,  is  directed  to  make  out ; 
whence  it  seems  to  follow,  thai  the  power  is  restrained 
to  such  courts  as  have  a  clerk  of  assize,  or  clerk  of  the 
peace*    Therefore  now  it  stands,  that  any  court  hat- 
ing a  derk  of  assize  or  clerk  of  the  peace  might  order 
the  treasurer  of  the -county  to  pay  to  the  prosecutor  his 
reasonable  expences.    It  is  said  that  this  will  operate  as 
a  hardship  in  some  cases  upon  the  county,  but  surely 
this  was  a  matter  for  the  legislature  to  consider ;  and 
they  have  pronounced  in  effisct  that  any  court  before 
whom  a  person  is  thus  tried  and  convicted  shall  have 
this  pefwer.    They  have  provided  a  general  fund,  and 
used  competent  wotds  to  enable  any  court  to  draw  from 
it    But  it  occurred  to  the  l^islature  that  th^e  mi^t 

be 
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1816.        be  certain  courts  where,  instead  of  ordaring  the  county 

Th8  King      ^^^"S"''^^*  ^^  would  be  proper  that  they  should  make 
against        the  Order  upon  the  treasurer  of  some  particular  place^ 
which  had  a  treasurer  of  its  own,  and  a  fund  peculiar  to 
itself,  raised  in  the  nature  of,  and  by  the  same  means  as, 
a  county  rate.     Therefore  in  such  cases  the  l^;iahiture 
provides  in  the  subsequent  act,  27  O*  2*  that  the  order 
shall  be  on  the  treasurer  of  the  county  or  place.    But 
this  word  will  be  found  not  to  ftpply  to  the  borough  of 
Liverpool;  because  though  it  has  an  officer,  called  a 
treasurer,  yet  he  is  not  a  treasurer  properly  so  called; 
for  he  has  not  the  administration  of  any  public  funds, 
but  only  of  the  private  funds  of  the  corporation,  and 
may  rather  be  called  a  steward  than  a  public  treasurer. 
Nor  is  any  rate  made  within  this  place  in  the  nature  of 
a  county  rate.    The  last  statute,  18  G.  3.,  we  find,  re^ 
lates  to  cases  as  well  where  the  person  has  been  tried 
and  acquitted,  as  where  he  has  been  convicted,  and  also 
to  cases  where  persons  shall  appear  on  recognizance  or 
si4bpama  to  give  evidence,  whether  any  biU  be  preferred 
or  not ;  and  this  enacts  that  the  C!ourt  may  order  the 
expences  to  be  made  out  by  the  clerk  of  a8si2e^  or  clerk 
of  the  peace,   and  that  the  treasurer  of  the  county, 
riding,  or  division  shall  pay  the  samew    I  agree  that  by 
the  £dr  interpretation  of  this  clause,  it  must  be  construed 
the  same  as  if  the  word  place  were  incorporated  in  it 
But  taking  it  so,  here  again  I  ask,  m  there  any  treae 
surer  for  this  place?    It  is  not  pretended  that  there  is 
a  treasurer  ejusdem  generis  with  the  treasurer  of  the 
county,  nor  that  it  has  any  fund  in  the  nature  of  « 
county  rate.    The  9th  section  has  been  pressed  upon 
our  notice,  which  provides  that  the  justices  in  and  fi>r 
any  county,  riding,  division^  dty,  town  corporate,  fran* 

chise^ 
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chise,  or  libaty^  in  quarter  sessions,  may  lay  down  or        i8i6. 

alter,  from  time  to  time^  such  rules  and  regulations  as  to       -*— « 

any  costs  thereafter  to  be  allowed  to  any  person  by  vir-         against 

tue  of  that  act,  which  rules  and  regulations,  having  re-       jQ^^so^- 

ceivod  the  approbation  of  one  or  more  of  the  Judges  of 

assize  for  the  county  wherein  they  shall  have  been  made, 

shall  be  binding  on  all  persons.    It  is  contended  that  the 

le^fllatare  would  hardly  have  appointed  any  persons  to 

make  regulations  unless  they  were  to  have  the  power  to 

enforce  them,  and  there  was  some  one  to  pay.     The  lo 

gislature  undoubtedly  may  appoint  any  description  of 

persons  to  make  regulations,  and  they  have  among 

others  appointed  the  justices  of  towns  corporate.   These 

are  therefore  the  qpccial  appointees  of  the  legislature  to 

make  such  regulations.    Perhaps  then  no  sudi  argu« 

ment  or  inference  can  be  drawn  from  this  clause.     But 

it  appears  to  me  that  under  the  positive  words  of  the 

act,  this  being  a  court  which  had  power  to  try  grand 

and  petit  larceny,  and  other  felonies,  the  justices  were 

by  the  asth  of  O.  2.  competent  to  make  an  order  on 

the  treasurer  of  the  county,  in  respect  of  these  expences; 

and  such  order  having  been  made  and  disobeyed,  this 

indictment  is  maintainable,  (a) 

Lb  Blanc  J.  This  being  an  indictmoit  against  the 
defendant  as  treasurer  of  the  county  of  Lancaster ^  for 
disobedience  to  aa  order,  directed  by  a  Court  composed 
of  the  justices  of  the  borou^  of  Ldverpoci^  for  payment 

(«)  Another  objection  wai  taken  upon  the  argument,  that  the  indict* 
ment  was  ill  for  want  of  any  ayerment  that  the  order  set  forth  in  the 
indictment  was  conformable  to  the  rules  and  regulations  made  by  the 
borough  JQttices;  sei  mualUcatar^  for  the  Indictment  avers  that  the 
order  was  duly  made. 

of 
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1816.  ^<^w  the  statute  (a)  in  the  first  place  provides  for  casein 
— —        where  the  justices  have  a  limited  jurisdiction,  and  where 

against  ^^^7  hovt  also  a  treasurer  of  tlieir  own,  and  funds  in  the 
Johnson.  nature  of  a  county  rate.  And  in  that  case  it  has  been 
properly  determined  that  the  order  must  be  on  the  trea* 
surer  of  the  district  (b)  But  docs  this  place  constitute 
a  jurisdiction  of  that  description ;  or  does  it  not  remain 
in  the  situation  of  the  rest  of  the  county,  contributing 
to  the  county  rate,  and  having  no  fiinds  of  its  own  in 
the  nature  of  a  county  rate,  nor  any  treasurer  to  whom 
such  an  order  can  properly  be  directed?  For  I  take  it 
that  the  construction  of  the  words  <<  treasurer  ^ihe 
caunfy,  ridingy  division^  orplace^**  mbst  be  confined  to 
such  separate  counties,  ridings,  divisions,  or  places,  as 
have  a  separate  fund  in  the  nature  of  a  counQr  rate»  and 
a  separate  treasurer  for  that  purpose.  If  it  has  not 
either,  but  is  contributory  to  the  county  rate,  it  is  still 
a  part  of  the  county  at  large.  It  is  argued  that  as  the 
county  treasurer  is  not  appointed  by  the  borough  jus^ 
ticcs,  he  is  not  bound  to  obey  their  order;  but  the 
answer  to  this  is,  that  it  does  ndt  depend  on  the  manner 
of  his  sqppointment,  whether  he  is  bound  to  obey  the 
order  or  not;  because  this  must  dqiend  on  the  act  of 
parliament  And  therefore  he  is  bound  to  obq^  the 
order  of  a  judge  of  assize  who  tout  nothing  to  do  with 
his  appointment,  or  his  accounts,  because  the  act  so 
directs.  So  it  may  be  in  other  cases.  Then  in  this 
case  we  find  that  the  Court  which  directed  the  order 
had  authority  to  try  grand  and  petit  larceny  and  other 
offences,  and  that  the  person  who  made  out  the  order 
was  the  town  derk,  whose  doty  it  is  to  act  as  clerk  of 

(a)  See  18  G.  3.  c  19. 1,  ;•  (h)  See  Xexr.  Mjers,  6  T.J9.  ty;* 

the 
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the  peace  at  the  sessiona.  It  is  not  material  to  inquire  1816. 
on  the  present  occasion  how  iar  the  objection  would  . 
have  been  valid,  if  the  Court  had  not  had  an  o£Scer  such  against 
as  is  mentioned  in  the  statute*  The  statute  says  that 
the  Court  shall  make  the  order,  and  that  it  shall  be 
made  out  and  delivered  by  the  derk  of  assize,  or  clerk 
of  the  peace.  Whenever  a  case  shall  happen  where 
there  shall  be  no  clerk  of  asaiz^  or  clerk  of  the  peace, 
this  objectioa  will  arise ;  but  it  does  not  at  present,  as 
the  ease  states  that  the  Court  has  a  clerk,  whose  duty  it 
is  to  act  as  clerk  of  the  peace.  It  is  also  stated  that  Li- 
verpeoH  is  net  a  county,  riding,  division,  or  places  which 
has  any  separate  rate  in  the  nature  of  a  connQr  rate, 
or  any  officer  in  the  nature  of  a  county  treasurer.  It 
seems  to  me,  therefore,  that,  consistently  with  the  lan- 
guage of  the  act  of  paiiiament,  the  Court  was  fully 
G(»Bpetent  to  direct  this  order. 

• 

Bayley  J.  I  am  entirely  of  the  same  opinion.  This 
offence  was,  if  I  may  so  express  it,  a  county  oflfence, 
although  committed  within  the  borough  o{  Liverpool  i 
and  unless  the  prosecutor  is  entitled  to  be  paid  his  ex- 
pences  in  this  way,  there  are  not  any  other  funds  out 
of  which  they  can  be  defrayed,  and  he  must  bear  this 
burthen  himself.  The  statute  25  G.  2.  does  not  seem 
to  have  had  in  view  any  particular  description  of 
courts;  it  seems  rather  to  have  had  in  view,  that  in  all 
courts  before  whom  any  conviction  for  grand  or  petit 
larceny  or  other  felony  took  place,  the  prosecutor 
should,  under  the  discretion  of  the  Court,  be  entitled 
to  receive  his  expences :  the  words  of  the  act  are  cer* 
tainly  sufficiently  general  to  extend  to  every  coiurt 
which  has  a  clerk  of  assize,  or  clerk  of  the  peace. 
Whether  on  account  of  these  expressions  the  act  does 
Vol.  IV.  Nn  or 
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1816.         or  does  not  exclude  such  courts  as  have  not  either  of 
•  ^.    ^  those  officers^  it  will  be  time  enoueh  to  consider  when 

The  Kmo  ^  ® 

againsi        that  question  arises ;  for  here  it  does  not,  because  there 
is  an  officer  belonging  to  the  court  who  answers  to  the 
description  of  clerk  of  the  peace.    The  great  difficulty 
that  has  been  raised  is  on  a  clause  in  the  i8th  G*  3.  as 
to  the  laying  down  regulations  concerning  the  charges 
to  be  allowed.  Now  it  may  be  material  to  observe  how  the 
law  would  have  stood  in  the  interval  between  the  passing 
of  the  first  and  last  act,  supposing  such  a  case  as  this  to 
have  happened  during  that  time.     We  find  the  misduef 
is  general,  and  the  language  of  the  act  is  general;  then 
why  is  not  the  act  to  have  a  general  extension.     It  is 
sud  that  the  clause  in  the  i8th  G.  3.  shews  that  the 
act  was  intended  to  be  limitedi  and  not  to  authorize  the 
justices  of  every  court  to  make  an  order  on  the  trea- 
^  surer,  unless  they  were  competent  to  concur  in  his  ap- 
pointment, or  had  a  jurisdiction  co-extensive  with  his 
duties.     But  it  does  not  seem  to  me  that  the  words  of 
tibis  clause  shew  any  intention  to  the  effect  of  narrowing 
the  construction  of  general  words  contained  in  this  and 
the  former  acts.    The  clause  provides  that  the  justices 
of  the  peace  in  and  for  any  county,  division,  city,  town 
corporate,  &c  in  quarter  sessions,  shall  lay  down  or 
alter  regulations  concerning  the  costs  to  be  allowed  by 
virtue  of  the  act,  which  regulations,  when  approved  by 
one  of  the  Judges  of  assize^  shall  be  binding  on  all  pa*- 
sons.     If  this  provision  had  been  introduced  into  the 
first  act,  it  might  have  been  urged  that  it  would  have 
been  hard  that  the  county  at  large  should  in  all  cases 
be  bound  by  regulations  to  be  made  byjusdoes  of  a  bo- 
rough or  other  inferior  jurisdictions;  yet  even  then,  as  it 
is  provided  that  these  regulations  shall  be  submitted  to 

8  a  Judge 
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u  Judge  of  assize  for  his  approbation,  thereby  consti- 
tuting another  tribunal,  I  think  that  no  argument  could 
have  been  sustained  on  the  hardship  in  this  respect. 
But  the  natural  consequence  of  holding  a  different  con« 
struction  in  this  case  would  be^  that  in  all  prosecutions 
for  Qflfeoces  committed  within  a  borough,  or  other 
limited  districts  which  have  not  an  exclusive  jurisdiction 
of  their  own,  there  could  be  no  allowance  of  the  ex- 
pences;  and  as  it  is  natural  to  suppose  that  prosecutors 
will  always  be  desirous  of  casting  off  the  burthen  of  the 
expences  from  themselves,  the  consequence  will  be  in 
this  particular  case  that  a  prosecutor  will  rather  lodge 
his  complaint  before  the  county  justices;  the  result  of 
which  will  be  that  all  offenders  witliin  the  borough  of 
Liverpool  will  hereafter  be  committed  for  trial  either  to 
the  assizes  or  to  the  county  sessions ;  and  by  these  means 
the  expences  of  county  prosecutions  will  be  greatly  en- 
hanced. I  do  not  say  that  this  consequence  ought  to 
induce  us  to  put  a  different  construction  on  the  act,  if 
its  language  were  clear  the  other  way ;  but  where  the 
words  are  general,  the  argument  ab  inconvenienti  is  a 
strong  one  in  fitvour  of  this  construction.  In  this  case 
I  think  the  county  justices  would  not  be  at  liberty  to 
gainsay  the  order  made  by  the  borough  justices. 

Rule  discharged. 
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rbursday,  Thc  KiNG  cLgaittst  Sutton. 

Feb.  xst.  /  ^ 

The  king's  pro-     A  N  information  filed  by  the  Attorney-General  ai^ainsC 

clamation,  re-      JTx,     ,,^-         ^  ti.  ^  . 

citing,'  that  it  the  defendant  for  publishuig  a  malicious  and  sedi- 

sented  that  cer-  tious  libel,  to  which  the  defendant  pleaded  not  guilty, 

had  b°clln  com-  ^as  tried  before  QraJtam  B.  at  the  last  NoUingkamshire 

7ttlnt  ^lxf%lt  *^^2^'     Th«  information  alleged,  that  at  divers  and 

certain  coun-  yery  many  times  before  the  publication  of  the  scandalous, 

rng  a  reward  malicious,  and  seditious  libel,  &c«  (to  wit)  in  181 1  and 

for  the  diico-  ^  j-  -i  «•  »     ■.  . 

Teryandap-  iBi2,  divers  and  very  many  acts  of  outrage  had  been 
Sffcnd"  rs^Ja^  Committed  by  divers  disorderly  and  ill-disposed  persons, 
2e"ce  to  prove  '^^  "^  ^  *^  neighbourhood  of  NoUingAamy  against 
an  introductory  ^g  property  of  divers  of  bis  majesty's  subjects,  and  par- 
information  for  ticularly  against  the  firame-work  knitted  stocking,  and 
divers  acts  of  frame-work  lace  manufactory,  whereby  the  property  of 
bccrffoinmittcd  many  of  the  subjects  had  in  several  instances  been 
'"sofap^am-  whoUy  destroyed,  and  that  divers  of  the  persons  en- 
blc  to  an  act  of  gaged,  and  suspected  to  be  engaged,  in  the  perpetration 
citing  the  ei-  of  such  outrages,  had  been  reputed  to  act  under  the 

iitence  of  such       ,.         .  ^  ,        ,        » 

outrages,  ana  duTCCtion  of  somc  supposed  and  unknown  person,  called 
!don  agamT^'     General  Ludd^  and  had  been  commonly  called  Lvd- 

libirfor  the"'*"  ^^^^  *^^»  ™^  ***  ^^^^  ^•^  ^*'  between  this  country 
same  purpose,     ^j,  J  the  United  States  oi  America,  and  that  the  defendant* 

It  is  not  a  .  ^  '  -     ^ 

misdirection*  if  unlawfully  and  maliciously  intending  to  excite  discon- 

the  lodge  refer 

thc  jury   to 

their  own  knowledge  of  any  particular  facts  which  have  been  proved,  as  natter  of  illus- 

tration  only,  and  not  as  matter  of  eridencc. 

An  tetroductory  averment  that  outrages  had  been  committed  s*  mi  in  the  tuighkmr- 
ho^d  of  N»t  is  divisible ;  so  that  it  need  not  be  proved  that  they  were  committed 
in  both  places;  and  fourteen  or  fifteen  miles  from  iVT.  may  be  coosideKd  in  the 
neighbourhood. 

An  introductory  averment  that  rhe  persons  engaged  in  such  ontrages  had  been  re- 
puted to  act  under  the  direction  of  some  supposed  and  uuhnwn  person,  caillod,  &c«  does  not 
necessarily  import  that  the  person  is  an  eiisting  person,  but  proof  that  he  was  a  fictitious 
person»  set  up  for  the  purpose,  is  sufficient. 

tent 
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tent  and  disaHfecdon  in  the  minds  of  the  subjects  of  the  i8i6. 
king,  against  the  king  and  his  government,  and  to  bring  xheKiN© 
the  government  of  the  king  into  public  hatred  and  con-  J^^'^ 
tempt,  and  to  excite  persons  to  break  the  peace,  and  to 
commit  acta  of  violence  and  outrage^  unlawfiiUy,  mali- 
ciously, and  seditiously  printed  and  published  the  scan- 
dak>us  and  seditious  libel,  which  it  set  forth,  and  whii^h 
was  in  the  form  of  a  letter  from  General  Ludd  to  the 
editor  of  the  NoiiingAam  ReoteoDj  contrasting  the  conduct 
of  hb  son  Ned^  then  serving  (as  the  letter  stated)  in  his 
m^esty's  forces  under  a  commission  to  exercise  his 
prowess  against  the  Americans^  with  the  conduct  of  him- 
self and  has  &mily  in  their  united  efforts  in  breaking 
frames,  that  whUe  these  were  commented  on  with  seve-* 
rity»  the  scales  were  turned,  and  their  enemies  converted 
into  friends,  and  sung  a  new  tune  to  an  old  song,  and 
the  deeds  of  his  son  were  trumpeted  forth  in  every  loyal 
paper,  and  his  son  was  not  now  confined  to  the  break* 
ing  a  few  frames,  having  the  sanction  of  goverriment^ 
&C,  and  it  concluded, — ^^  though  by  the  bye  I  am  of 
opinion  that  all  which  I  and  my  son  have  done  in  Not^ 
tingkam  and  the  neighbourhood,  is  not  half  so  bad  as 
what  my  son  has  done  in  America^  but  then  you  know 
he  has  supreme  orders  from  indisputable  authority  for 
his  operations  in  America^  and  that  makes  all  the  di£Sbr- 
ence."    Signed  Gen.  Ludd. 

And  in  order  to  prove  the  introductory  allegation 
as  to  the  acts  of  outrage,  the  king's  proclamation, 
dated  i8th  Dec.  1811,  and  the  preambles  to  two  acts 
of  parliament,  were  ofiered  in  evidence.  The  pro* 
clamatioa  recited  that  it  had  been  represented  to  the 
Prince  R^nt  that  a  considerable  number  of  persons, 
chiefly  composed  of  persons  employed  in  the  stocking 

N  n  3  manu- 
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i8i6t        manu£Eictorie8,  had  for  some  time  past  assembled  to- 
.  gether  in  a  riotous  and  tumultuous  manner,  in  the  town 

Til**   KfMA 

against  &nd  county  of  the  town  of  Nottingham^  and  likewise  in 
several  parts  of  the  counties  of  Nottivgham^  Det'by,  and 
Leicester^  for  the  purpose  of  compelling  their  employers 
to  comply  with  certain  regulations  prescribed  by  them- 
selves with  respect  to  work  and  the  wages  to  be  paid  for 
the  same,  and  had  had  recourse  to  measures  offeree  and 
violence,  and  had  actually  committed  various  acts  of 
outrage  in  different  parts  of  the  counties  above  men- 
tioned, whereby  the  property  of  many  of  the  sutgects 
had  in  several  instances  been  wholly  destroyed,  and 
their  lives  and  properties  were  still  greatly  endangered; 
and  the  proclamation  went  on  to  offer  a  reward  for 
the  discovery  and  apprehension  of  persons  concerned  in 
such  proceedings.  The  preamble  to  the  first  act, 
52  G.  3*  c.  16.  recited,  <<  that  the  provisions  of  the 
28  G.  3*  for  the  better  protecting  stocking  frames,  ftc, 
and  for  the  punishment  of  persons  destroying  or  injur- 
ing such  stocking  frames,  &c«  bad  been  found  ineSeo- 
tual,  and  that  suqh  outrages  had  for  some  time  past  been 
carried  on  to  an  alarming  extent"  The  preamble  to 
the  second  act,  52  6. 3.  c.  17.  recited,  <<  that  consider- 
able numbers  of  disorderly  persons  had  for  some  time 
past  assembled  themselves  t<^ether  on  difierent  occa- 
sions in  a  riotous  and  tumultuous  manner,  in  several 
parts  of  the  county  of  Nottif^ham^  and  in  the  town  and 
county  of  the  town  of  Nottingham,  and  in  the  adjoining 
counties,  and  had  had  recourse  to  measures  of  force  and 
yiolence^  and  had  actually  committed  various  acts  of 
outrage  in  di£ferent  parts  of  the  said  counties,  wberdiy 
the  property  of  many  of  his  majesty's  subjects,  had  in 
several  instances  been  wholly  destroyed,  and  thdr  lives 
Mid  properties  were  still  endangered.'* 

And 
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And  it  was  objected  that  theee  documents  were  inad-  i8i6. 
missible  for  the  purpose  for  which  they  were  offered  in  tiTkim 
evidence ;  for  non  constat  that  the  acts  of  outrage  recited  in  agamst 
them  did  really  exist,  and  if  they  did  they  were  capable  of 
other  proof.  The  learned  Judge  admitted  the  first  as  beings 
an  flK:t  of  the  state  founded  upon  the  existence  of  out- 
rages recited  in  it,  and  the  others  as  tending  to  shew 
the  notoriety  of  their  existence.  Evidence  was  also 
given  by  several  witnesses,  one  of  whom  deposed  to  the 
existence  of  outrages  in  breaking  frames  in  18 11  and 
x8i2,  and  to  his  having  seen  the  name  of  General  Ijudd 
chalked  on  the  vrMs  o( Nottingham^  and  having,  seen 
songs  respecting  him ;  and  that  he  was  present  at  and 
Msisted  in  the  apprehension  of  some  of  the  rioters  at 
Sutton  Ashfieldi  which  is  about  fourteen  or  fifteen  miles 
from  Nottingham^  who  were  running  away  from  a  place 
near  to  which  he  afterwards  saw  many  frames  broken, 
and  that  he  heard  them  call  themselves  Luddites,  and 
speak  of  General  Ltidd.  Another  witness  spoke  of 
having  in  181 1  seen  riots  at  Sutton  Ashfieldy  and  framea 
broken  there;  and  a  third  witness  deposed  to  a  transac- 
tion on  the  lath  oi  February  181 2,  at  Nottingham,  when 
about  a  dozen  persons  armed  and  disguised  came  into 
his  father's  house,  and  broke  the  frames,  and  that  one 
ealled  the  other  Ned,  but  he  did  not  hear  them  call 
themselves  Xttdc/iVf'^,  nor  that  they  mentioned  the  name 
of  General  Ludd.  Another  witness  also  proved  that  he 
had  heard  General  Latdd  much  talked,  of,  and  that  he 
.considered  him  to  be  a  fictitious  person,  set  up  by  the 
persons  who  committed  the  outrages  in  this  neighbour!* 
hood,  as  their  Apposed  leader.  Upon  this  evidence^ 
and  proof  of  the  publication  of  the  libel,  and  the  inni>* 
endosy  it  was  found  against  the  defendant. 

N  n  4  And 
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i8i6.  And  in  the  last  tenn  it  was  moved  by  Denmun  that 

"""""""       there  should  be  a  new  trial;  first*  because  of  the  im^ 

The  Kino 

agftinst        proper  admission  of  the  evidence  objected  to  at  the  trial. 
For  the  proclamation  does  not  even  state  as  a  fact  that 
outrages  did  exist,  but  only  that  it  was  represented  that 
they  did ;  but  if  it  had  stated  the  fact,  it  would  make  do 
difference,  because  it  could  not  be  proof  of  the  truth  of 
the  fact    Even  the  certificate  of  the  king  under  his  i^ 
manual  of  a  matter  of  fact  (except  in  one  old  case  in 
Chancery,  Hob.  213.)  has  been  always  refused,  (a)    And 
it  appears  by  that  old  case  that  it  passed  witkout  exotf' 
Hon.    Also  the  preambles  ought  not  to  have  been  i^ 
ceived,  because  recitals  in  acts  of  parliament  aie  not 
evidence  of  facts,  but  only  of  the  opinion  of  the  lq;iila- 
ture.    For  instance,  if  one  of  these  acts  had  recited  that 
any  particular  house  in  NMingham  had  been  tunudtn* 
ously  destroyed,  would  this  be  evidence  that  the  thing 
was  so?  As  well  might  it  be  said  that  the  insulting ttid 
arresting  the  person  of  the  Russian  ambassador,  recited 
in  7  Aim.  c.  1 2«,  or  the  stabbing  oiHarlof  by  Antiorw  de 
Guiseardy  recited  in  9  Ann.  c.  16.9  with  the  circumstances 
attending  each  of  those  transaction^  ought  have  been 
proved  by  the  preambles  to  those  acts  of  parliament^  as 
evidence  of  the  facts  againstthe  persons  who  were  chai^ 
with  having  committed  them ;  for  if  these  recitals  be  evi- 
dence for  one  purpose,  they  must  be  so  finr  alL    Next,  it 
was  objected  that  the  allegation,  that  acts  of  outrage 
were  committed  in  the  neighbourhood  o{NoUingAamywaB 
not  proved,  for  the  place  to  which  the  proof  applia  is 
fourteen  or  fifteen  miles  from  thence,  and  therefore  aa^ 
not  be  fairly  said  to  be  in  the  neighbourhood.     Lastly,  it 
was  objected^  that  the  Jqdge  had  misdirected  the  juiy, 

W  Per  IVilUs  C.  J.,  H^illes,  356. 

because 
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because  in  the  cx>iine  of  his  sttnuning  up,  he  had  stated  i8itf« 

to  them  that  they  were  at  liberty  to  refer  to  thtir  own  — — 

personal  knowledge,  if  they  saw  any  of  those  acts  com*  i^ainss 
mitted.    Which  doctrinei  however  it  may  have  pre- 
vailed in  ancient  times,  has  been  long  exploded,  and  is 
incompatible  with  modem  practice,  {a) 

The  Jktommf^Generalj  Clarke^  VamgJum  Seijt., 
Beader^  and  Beyndds  now  shewed  oanse^  when  it  ap- 
pearing by  the  Judge^s  report,  that  he  did  not  refer  the 
jttxy  to  their  own  personal  knowledge^  as  matter  of 
pnx^  for  he  stated  that  he  ooncefved  there  was  proof 
enough  without  it,  but  only  as  illustrating  that  which  had 
been  given  in  evidence,  they  contended  that  here  was 
no  misdirection.  For  is  it  meant  to  be  said  that  a  jury- 
man is  bound  \o  rgect  all  he  knows,  and  is  not  at 
Hberty,  like  other  men,  to  use  his  own  experience^  in 
judging  whether  any  particular  facts  which  have  been 
proved,  are  true  ?  As  if  a  iact  which  is  perfectly  noto- 
rious be  proved  by  witnesses,  is  not  the  very  notoriety 
one  step  towards  the  conclusion  that  the  witnesses  speak 
true?  And  even  if  the  jury  have  received  improper 
evidence^  as  where  one  of  them,  after  the  withdrawing 
of  the  jury,  offered  evidence  to  the  others,  yet  if  the 
Judge  reports  that  the  verdict  is  according  to  the  evi- 
dence, a  new  trial  shall  not  be  granted,  {b)  And  as  to 
the  admissibility  of  the  evidence^  the  king's  proclamation 
is  an  act  of  state,  of  which  all  ought  y>  take  notice  {c) ; 

(tf)  5  ^/.  Cs^n.  374. 

(3)  JGtchm  r.  MafwartHg^  cited  Anir,  3»x.  But  as  to  whetlier  a 
juiyman's  offering  evidence  to  his  coniMDions  without  being  sworn, 
will  avoid  the  verdict,  see  2  Hale  P,  C,  306.  Sii,  23^,  Goodmam  v.  C^- 
thmngt9n.  Styles^  333,  Btmut  v.  Hundred  of  Hertford,  Trupn  Fah,  409, 
Jhdte  V.  FtKhris.    Saik.  405^  Amn.  Bull.  N.  P»  313^ 

(c)  9relisr,  WtUUms^  Ld,  Xaym,  283  per  Tr^  C.  J. 

for 
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1 8 1 6.        for  it  is  a  principle  that  every  thing  which  relates  toi 
"""■"•        the  king,  as  king  of  this  country,  is  in  its  nature  public,. 

The  King  j    r        i»  i-  1  • 

agdnit  and  therefore  a  gazette  which  contains  any  thing  done 
by  the  king,  in  bis  character  of  king,  or  which  has 
passed  through  the  king's  hands,  is  admissible  evidence 
in  a  court  of  law  to  prove  such  thing,  (a)  Thus  the 
journals  of  the  House  of  Lords  were  admitted  to  pn^e 
the  address  to  the  king,  and  the  king^s  answer  to  the 
House,  in  order  to  make  out  an  averment  in  the  indict- 
ment that  divers  controversies  existed  between  his  late 
majesty  and  his  allies,  and  the  idng  of  S^in.  {b)  In 
like  manner,  as  every  man  in  England  is,  in  judgment 
of  law,  party  to  the  making  of  an  actof  parlia.«ient(c), 
and  the  preamble  is  a  part  of  the  act  itself,  surely  these 
preambles  were  evidence  to  shew  that  the  enactments 
were  founded  upon  the  mischiefs  recited  in  them.  And 
that  such  mischiefs  did  exist  was  proved  by  the  testimony 
of  eye-witnesses:  as  it  said  indeed,  not  in  thendgh- 
bourhood  of  Nottingham^  because  they  were  fourteen  or 
fifteen  miles  off;  but  this  is,  in  a  popular  sense,  the 
neighbourhood,  agreeing  with  one  definition  of  that 
word,  viz.  <^  Those  that  live  within  reach  of  comma-^ 
nication."  {d) 


w 


Denman  and  PhiUipps^  contra,  argued  that  it  was 
plain,  that  both  the  proclamation  and  preambles  must 
have  been  offered  in  proof  of  the  averments  in  the  in- 
formation, because  the  averments  are  laid  in  the  very 
same  words:  and  though  these  documents  might  be  evi- 
dence that  the  executive  government  and  the  legislature 
acted  upon  certain  representations  made  to  them,  this 

(tf)  Rtx  ▼.  HolU  S  ^-  ^'  445-    Per  BuUer  J 

{h)  Rex  ▼.  Franklin^  9  5/.  Tr.  259.  (f )  i  Bl  Com.  185. 

[d)  Johnso»*s  Diet, 

by 
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by  no  means  proves  what  the  information  alleges,  that         i8i6« 
the  facts  represented  were  true,  but  only  that  the  govern-        — — — 
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nient  and  legislature  gave  credit  to  them ;  for  if  they  against 
could  be  carried  farther,  they  would  have  greater  weight 
than  judgments,  which  are  not  evidence  of  any  collate- 
ral matter.  And  as  to  their  proving  that  the  facts  were 
notorious,  if  by  that  is  meant  a  notoriety  such  as 
exists  in  general  rumour,  then  the  jury  ought  not  to 
have  taken  that  into  their  consideration ;  if  it  be  meant 
that  all  the  world  knew  them,  then  d fortiori  they  might 
and  ought  to  have  been  proved.  For  to  assume  that 
ihe  recital  in  every  act  of  parliament  is  even  primd  facie 
evidence  of  the  facts  recited  in  it,  would  lead  to  very 
extensive  consequences,  and  might  sometimes  perhaps 
bring  the  truth  into  hazard ;  as  if  the  statute  which 
passed  at  the  dissolution  of  monasteries,  should  betaken 
as  evidence  of  the  fact  that  the  abbots  and  priors,  &c 
of  their  own  free  and  voluntary  minds,  and  without  con- 
straint, &c.  surrendered  to  the  king,  because  the  statute 
so  recites,  {a)  So  the  preamble  to  a  modern  statute  {b) 
recites,  that  Malta  is  now  in  the  possession  of  his  ma- 
jesty, when  it  might  have  happened  that  at  that  time  it 
was  in  the  enemy's  possession.  And  it  is  singular  that 
one  of  the  preambles  now  in  question  should  have  re- 
cited that  these  disorders  pervaded  the  county  of  Not' 
tingham  and  the  adjoining  counties^  so  that  if  this  were 
evidence  it  might  be  adduced  as  proof  that  they  existed 
in  lAncclnshirej  when  it  is  perfectly  well  known  that  that 
county  has  been  entirely  free  from  them.  But  it  may 
be  asked,  what  peculiar  force  is  there  in  the  preamble 
of  an  act  of  parliament,  that  it  should  attract  to  it  verity 

{a)  %i  H.  8.  c.  13.  (3)  41  G.  3-  r.  103. 

in 
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i8i6.  in  every  particular?    It  is  bat  matter  <^  inducement, 

•  and  cannot  be  founded  upon  oath,  for  neither  brandi  of 

ThcKmo  ,  ... 

agmnst  the  legislature  can  for  this  purpose  administer  an  oath ; 
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whereas  all  evidence  ought  to  be  upon  oath ;  and  no 
instance  is  stated  to  warrant  the  admission  of  a  recital 
either  in  an  act  of  parliament  or  proclamation  to  prove 
a  fact  in  issue*  If  indeed  a  mere  act  of  state  is  to  be 
proved,  as  that  addresses  were  presented  to  his  ma- 
jesty (a) ;  or  a  matter  of  diplomacy,  as  that  the  country 
stood  in  any  particular  situation  with  regard  to  its 
foreign  relations  (b);  which  are  the  pases  cited  om/Snr  / 
these  from  their  nature  can  only  be  proved  by  state  do- 
cuments ;  but  how  does  this  apply  to  facts  like  the  pre* 
sent?  And  as  to  the  ailment  that  there  is  evidence 
enough  without  these  documents  to  sustain  the  verdict, 
whatever  may  be  the  rule  as  to  that  in  civil  actions,  there 
is  no  such  rale  in  criminal  cases;  on  the  contrary,  die 
rule  here  is,  that  if  amidst  evidoioe  which  was  proper  to 
be  given,  evidence  which  was  inadmissible  was  received, 
inasmuch  as  the  Court  cannot  know  upon  what  part  of 
it  the  verdict  was  founded,  nor  even  that  the  jury  may 
not  have  disbelieved  so  much  of  it  as  was  lawful,  and 
acted  upon  that  which  ought  to  have  been  rejected,  a 
new  trial  shall  go.  Also^  in  addition  to  the  objection 
that  there  is  no  proof  to  sustain  the  allegation  that  outc 
rages  were  committed  in  the  neighbourhood  of  Natting^ 
ham,  there  is  this  defect  in  the  proof  of  the  al^gation 
concerning  those  which  were  coDUiitted.in  NoUingkam^ 
that  they  are  not^  proved  to  have  been  committed  by 
persons  called  IjudditeSf  or  that  they  were  acting  under 
a  supposed  and  unknown  person  called  General  UMi 

(4)  Rex  T.  fkU^  s  T,  R,  444*  W  Rex  t.  FtwASw,  9.5/.  7>.  155- 

for 
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for  all  that  is  proved  upon  that  sulgect  is,  that  General        i8i6» 
Ludd  was  chalked  on  the  walU ;  but  the  evidence  neoa-      ^^  ^ 
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tives  that  any  such  name  was  mentioned  at  the  time,  or  «;mw/ 
that  any  one  of  the  party  was  called  a  Luddite.  There 
is  nothing  therefore  to  connect  these  persons  with  this 
name^  or  as  acting  under  General  Loidd.  So  the  alle- 
gation concerning  the  person  called  General  Ludd  is 
disproved;  for  the  ailing  that  he  was  a  supposed  and 
unknamn  peraon»  imports  that  he  was  an  existing  per- 
son; whereas  it  was  proved  that  such  a  person  was 
altogether  fictitious. 

Lord  Ellemborough  C.  J.  If  in  this  case  I  had 
beea  able  to  detect  any  particle  of  proof  that  ought  not 
to  have  been  oflered  to  the  consideimtion  of  the  jury,  I 
should  have  thought  such  vidous  proof  would  have  cor- 
nqpted  the  verdict  and  avoided  it.  But  after  the  utmost 
attention,  I  am  unable  to  discover  that  there  is  any  vice 
in  any  particle  of  this  evidence.  The  material  objec- 
tion upon  which  the  rule  was  obtained,  was  founded 
upon  a  supposed  misdirecUon  of  the  learned  Judge  at 
the  trial,  viz.  that  he  had  referred,  in  aid  of  some  defect 
of  evidence,  to  the  personal  knowledge  which  the  jurors 
might  possess,  £br  proof  of  the  fact  that  outrages  had 
been  committed  in  Nottinghami  for  as  to  their  having 
been  also  committed  in  the  neighbourhood  of  Notiing^ 
ham^  I  do  not  think  that  it  is  material  to  prove  both. 
It  now  appears  however  from  the  report,  that  the  Judge 
did  not  lay  any  stress  on  the  personal  knowledge  which 
the  jury  nught  be  supposed  to  possess  in  order  to  aid 
any  defect  of  evidence.  On  the  contrary,  it  appears 
that  he  considered  the  evidence  as  fully  sufficient  to 
establish  a  verdict  in  favour  of  the  crown ;  only  he  made 

the 
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1816.  the  observation  with  reference  to  what  they  knew,  as  a 
""""^  matter  of  illustration,  that  it  formed  a  part  of  the  history 
agaiust  of  the  county,  that  such  outrages  had  been  committed ; 
as  if  he  had  said,  every  one  must  be  aware  of  what  has 
passed  before  their  own  eyes,  and  at  their  own  doors; 
but  he  did  not  advise  them  to  rely  on  that  as  a  source 
of  information  on  which  they  were  to  found  their  ver- 
dict, but  only  that  it  might  make  the  proof  more  satis- 
factory to  their  minds,  if  they  knew  what  had  passed^ 
because  no  one  can  have  any  reason  to  doubt  what  he 
knows  and  sees.  It  is  conclusive^  I  tl^nk,  upon  the  re- 
port, that  the  Judge  did  not  leaye  this  to  thejuiyas 
forming  a  branch  of  evidence  of  itself.  Next  it  is  ob- 
jected,  that  the  acts  of  parliament  were  not  evidence. 
For  what  purpose^  then,  are  the  Judges  bound  to  take 
judicial  notice  of  public  acts  of  parliament,  but  in  order 
that  they  may  have  a  knowledge  of  them  themselvesy 
and  communicate  it  to  others  ?  The  Judge  is  bound 
not  only  to  take  judicial  notice  of  their  contents  himself 
but  also  to  state  the  same  to  the  jury ;  fbr  if  he  is  not  to 
state  them,  for  what  purpose  is  he  to  take  notice  of 
them  ?  According  to  tlie  argument  for  the  defendant, 
the  Judge  would  be  bound  to  take  notice  of  them,  yet 
would  be  precluded  from  stating  them.  I  do  not  say 
how  far  this  evidence  was  conclusive ;  I  only  say  that  it 
was  admissible.  Public  acts  of  parliament  are  binding 
upon  every  subject,  because  every  subject  is,  in  judgment 
of  law,  privy  to  the  making  of  them,  and  therefore  sup- 
posed to  know  them»  and  formerly  the  usage  was  tar 
the  sheriiFto  proclaim  them  at  his  county  court;  and 
yet  what  every  subject  is  supposed  to  know,  and  what 
the  Judge  is  bound  judicially  to  take  notice  of»  it  is  said 
the  jury  cannot  advert  to ;  for  if  this  evidence  was  in- 
admissible. 
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'Omissible,  it  must  be  because  the  jury  could  not  be         1816. 
<charired  with  it.     Next,  as  to  the  proclamation,  I  con-         ' 
«ider  it  as  an  act  of  state.     The  proclamation  recites,         ax(tiiist 
that  it  had  been  represented  to  the  Prince  Regent,  that 
a  number  of  persons  had  committ^  various  acts  of  out- 
rage in  the  town,  and  in  different  parts  of  the  county 
<X  Nottirigham^  &c.;  and  that  the  Prince  Regent  h&s 
thought  it  necessary  to  propound  certain  rewards  for 
the  discovery  and  conviction  of  the  persons  concerned 
in  such  proceedings.     The  propounding  of  these  re^ 
wards  necessarily  implies  that  such  acts  of  outrage  have 
actually  been  committed,  for  otherwise  it  would  have 
•been  nugatory  to  propound  them.     I  do  not  say  that  it 
was  conclusive  evidence  of  the  fact  that  these  outrages 
were  committed ;  but  surely  it  was  admissible,  and  like 
other  acts  of  state  to  be  laid  before  the  jury.     Next,  as 
to  the  proof  of  the  allegatfon  that  the  persons  commit- 
ting these  outrages  were  denominated  Luddites  i  this 
•was  proved  by  eye-witnesstes,  and  the  very  name  of 
GenenA  L/ndd  on  the  walls  confirms  the  common  repu- 
tation that  he  was  the  supposed  head  of  the  persons  act- 
ing under  the  denomination  of  Luddites.     It  is  said,  the 
information  alleges  that  this  was  some  supposed  un- 
known person,  and  that  it  was  not  proved  that  there 
was  any  such  person,  but  on  the  contrary,  that  he  was 
altogether  fictitious;  but  yet  he  was  supposed  to  have 
existence  for  the  purpose  of  carrying  on  these  outrages, 
and  whether  he  existed  as  a  real  or  a  fictitious  person 
can  make  no  difference.     We  read  of  the  fancied  ex- 
istence of  gnomes  and  sylphs,  who  are  imaginary  beings 
created  and  existing  for  the  purpose  of  the  plot  they 
are  to  carry  on,  and  who  for  this  purpose  at  least  must 
be  treated  as  realities.      In  like  manner  this  person 

had 
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1816.  had  an  existence^  though  it  was  created,  and  existing 
— — -*  only  in  ficdon  for  a  particular  purpose*  Mr.  Hobhause 
^gaiiui  ^d  that  he  did  not  bdieve  that  there  was  actually  such 
a  person,  but  that  he  was  set  up  as  a  person  finr  the 
purpose  of  carrying  on  these  outrages.  It  seems  to  me^ 
therefore^  that  all  the  allegations  and  descriptions  are 
made  out  in  proof,  and  that  there  is  not  any  part  of 
this  evidence  to  which  it  can  fairly  be  excepted  that  it 
was  inadmissible.  And  if  this  be  so,  I  do  not  think 
that  on  account  of  an  observation  made  to  the  jury  by 
the  learned  Judge  ex  abundatUi  cauteld^  this  verdict 
ought  to  be  disturbed.  The  report  has  cleared  the 
case  of  the  objection  upon  which  the  Court  was  princi- 
pally induced  to  grant  the  rule.  As  it  now  stands,  I  am 
satisfied  that  the  verdict  was  founded  upon  sufficient 
evidence^  and  that  there  has  been  no  misdirection. 

Le  Blanc  J.  Tliis  is  an  application  for  a  new  trial 
after  conviction  upon  an  information  charging  the  de» 
fendant  with  having  published  a  seditious  libd.  The 
^application  is  grounded  upon  three  objections ;  first,  on 
account  of  the  admission  of  evidence  idiich  ought  not 
to  have  been  admitted;  secondly,  because  of  the  want  of 
proof  of  certain  allegations  in  the  information;  and 
thirdly,  because  the  jury  were  referred  to  certain  know- 
ledge of  their  own  as  matter  of  evidence.  This  rule 
was  granted  upon  a  ground  which  I  think  cannot  be 
disputed  as  a  rule  of  law,  namely,  that  if  a  verdict  in  a 
criminal  proceeding  like  the  present  passes  upon  evi- 
dence.  some  parts  of  which  are  inadmissible  and  other 
parts  admissible^  the  Court  has  not  the  means  of  re* 
ferring  the  verdict  to  those  parts  only  whidi  were 
admissible,  and  it  is  their  habit  in  such  a  case  to  grant 
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a  new  triaL     Therefore  it  becomes  very  material  in  this         i8i6. 
case  to  examine  whether  any  evidence  was  received      _,    _ 

^  The  Kino 

which  ought  not  to  have  been  received ;  and  in  consider-         dgmmt 
ing  this  it  is  in  the  first  place  material  to  advert  to  the 
nature  of  th^  libeL     It  is  a  libel  in  the  form  of  a  letter 

■r 

from  General  ImM  to  the  editor  of  the  Nottingham  Be* 
vieWf  reflecting  on  the  conduct  of  his  majesty's  govern* 
ment,  by  comparing  the  conduct  of  the  miUtary  serving 
in  America^  with  the  conduct  of  certain  persons  acting  in 
^o^^'i^^mandthe  neighbourhood  under  the  description 
of  LudditeSj  representing  that  the  son  of  the  supposed 
writer  who  was  serving  in  his  majesty's  forces  in  Ame- 
ricof  was  now  applauded  for  acts  done  by  him  in  that 
country,  similar  to  those  for  which  the  persons  called 
Luddites  were  condemned  in  this  country.  Such  is  the 
nature  of  this  libel.  The  first  introductory  allegation 
is,  that  before  the  publishing  of  the  libel,  many  acts  of 
outrage  had  been  committed  by  divers  disorderly  per- 
sons in,  and  in  the  neighbourhood  of  Nottingham^  by 
the  destruction  of  frames.  Now  as  to  the  objection  that 
so  much  of  this  allegation  as  respects  the  committing  of 
outrages  in  the  neighbourhood  was  not  proved,  a  satis- 
factory answer  has  already  been  givep  to  it,  namely,, 
that  it  is  not  necessary.  But  as  to  its  not  being  proved, 
there  was  one  witness  who  proved  the  forcible  attack  by 
an  armed  party  upon  a  dwelling-house  in  the  town  of 
Nottingham^  and  their  breaking  the  frames  there,  and 
two  other  witnesses  proved  outrages  of  the  same  sort  to 
have  been  committed  in  the  county  of  Nottingham^  at 
about  fifteen  miles  distant  from  Nottingham.  There- 
fore, if  it  were  necessary  to  prove  both  parts  of  this  alle- 
gation, I  should  think  the  evidence  was  sufficient.  The 
next  allegation  is,  that  divers  persons  engaged  in  these 
Vol,  IV.  O  o  outrages 
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iBi6»       outrages  had  been  reputed  to  act  under  some  supposed 
and  unknown  person  called  General  Ludd,  and  had  been 

The  Kino 

against  commonly  called  Luddites.  As  to  which  the  parol  evidence 
proved  that  in  two  instances  the  persons  committing 
these  outrages  called  themselves  Luddites^  and  spoke  of 
General  Latdd^  and  that  that  name  was  also  chalked  on 
the  walls  of  Nottingham.  Now  this  seems  to  me  suffi- 
cient to  substantiate  the  allegation,  that  persons  who 
committed  the  outrages  called  themselves  Ijuddiies : 
and  the  name  of  General  Ludd  being  chalked  on  the 
walls  q{  Nottingham  was  also  evidence  of  the  other  part 
«of  the  allegation,  that  they  were  reputed  to  act  under  a 
supposed  leader  of  that  name.  As  to  his  being  an  un- 
known person,  Mr*  Hobhouse  proved  that' some  persons 
might  suppose  there  was  a  real  person  of  that  name, 
but  ihat  be  considered  him  only  as  a  fictitious  person. 
This  was  certainly  evidence  in  support  of  the  introduc- 
tory allegation,  unless  encountered  by  evidence  on  the 
other  side.  And  that  brings  me  to  another  objection, 
viz.  that  here  evidence  was  received  which  ought  not  to 
have  been  received.  This  evidence  consists  of  the  king's 
proclamation,  reciting  that  it  had  been  represented  that 
certain  disturbances  caused  by  persons  employed  in  the 
stocking  manufactories  had  taken  place  in  Nottingham 
and  several  parts  of  the  county,  and  offering  a  reward 
for  the  discovery  and  apprehiension  of  offenders.  There 
are  likewise  two  acts  of  parliament  reciting  in  their  pre- 
ambles the  existence  of  these  outrages,  and  making  pro- 
vision in  the  body  of  them,  the  first,  for  the  more 
exemplary  punishment  of  persons  committing  these 
outrages,  tlie  second,*  for  the  better  presarving  the 
peace,  by  enforcing  the  duties  of  watching  and  warding. 
When  the  nature  of  these  documents  is  txmsidered,  is 
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it  possible  to  say  that  they  were  not  admissible^  particu^        iBi6. 
larly  as  the  libel  refers  to  the  conduct  of  the  persons        ""^ 
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caUed  IJudditeSf  in  destroying  frames  in  NoUingham  and         oj^^dnst 
the  neighbourhood^  and  compares  that  conduct  with  the 
conduct  of  the  military  in  America  f    Are  not  the  do* 
cuments  material  to  shew  that  these  disturbances  ea* 
isted  in  Ncttinghamj  and  existed  to  such  a  degree  as  to 
call  for  the  interference  of  the  executive  government, 
and  the  legislature^  to  offer  reward  for  their  discovery, 
and  to  inflict  a  more  exemplary  punishment  upon  them, 
and  to  protect  die  peaceable  inhabitants  by  compelling 
the  observance  of  watch  and  ward  ?    Surely  they  were 
evidience  for  this  purpose,  when  the  inquiry  respected  a 
libel  of  the  description  laid  in  the  information,  tending, 
as  it  is  charged,  to  alienate  the  minds  of  the  subjects 
from  the  king  and  government,  and  to  make  them  think 
that  what  had  been  condemned  at  Nottingfiom  by  the 
government,  was  held  laudable  in  Ameinca;  when,  ac- 
cording to  the  language  of  the  libel,  they  were  singing 
a  new  tune  to  an  old  song.     I  cannot  see  therefore  any 
ground  on  which  these  public  instruments  could  be  ob- 
jected to  as  inadmissible.    They  seem  to  me  to  go  clearly 
to  prove  the  facts  which  are  alleged,  because  they  shew 
in  what  way  the  executive  government  and  the  legisla- 
ture acted  upon  them.     The  last  objection  is,  that  the 
Judge  at  the  trial  of  this  information  left  it  to  the  jury 
upon  their  own  personal  knowledge,  as  evidence  of  the 
fiict,  to  determine  that  these  outrages  had  been  com- 
mitted.   The  Judge's  report  is  an  answer  to  this  objec- 
tion, for  it  states  that  he  never  left  it  to  the  jury  to 
determine  on  their  own  personal  knowledge  that  acts  of 
outrage  had  been  committed,  but  that  he  left  that  ques- 
tion to  them  upon  the  evidence.     But  in  order  perhaps 
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1816.        to  obviate  some  observations  that  might  have  been  made 
^  to  the  jury,  to  induce  them  to  disbelieve  the  witnesses 

agMtntt  ^^o  spoke  to  these  transactions  as  having  been  eye* 
witnesses,  the  Judge  might  advert  to  facts  which  were 
notorious  to  them  as  doing  away  the  weight  of  any  such 
observations.  It  seems  to  me  therefore  that  we  ought 
not  to  grant  a  new  trial  in  this  case,  and  that  in  refuse 
ing  it  we  are  doing  nothing  but  what  is  perfectly  con- 
sistent with  the  rule,  which  I  admit  to  be  a  fimdamoital 
one,  that  where  improper  evidence  has  been  received 
at  the  trial,  the  Court  cannot  sift  it  in  order  to  see 
whether  there  be  not  enough  which  was  admissible  to 
sustain  the  verdict ;  because  they  cannot  say  on  what 
part  of  the  evidence  the  verdict  was  founded. 

Baylet  J.  Although  I  have  not  been  free  from 
doubt  at  times,  yet  on  the  best  consideration  that  I 
am  able  to  give  to  this  case,  I  think  that  no  evidence 
was  received  that  was  not  admissible.  And  if  the  evi- 
dence had  been  confined  to  one  branch  of  the  allq;ation, 
either  to  outrages  in  Noltingham^  or  in  the  neighbour- 
hood oiNottinghamj  I  should  have  thought  it  a  divisible 
allegation,  and  that  such  evidence  would  have  been  suf- 
ficient. The  fact  of  outrages  having  been  committed 
was  proved  not  only  by  eye-witnesses,  but  the  libel  itself 
furnished  strong  evidefice,  upon  its  own  admission,  that 
such  outrages  had  been  committed;  because  the  libel 
adverts  to  the  breaking  of  frames  as  existing  acts ;  and 
then  the  supposed  writer  speaks  of  what  he  and  his  son 
have  done  in  Nottingham^  there  being  no  other  acts 
mentioned  as  done  by  him  but  the  breddng  of  frames: 
so  that  the  libel  itself  goes  to  shew  that  outrages  of  this 
sort  had  been  committed.  The  question  then  is  reduced 

to 
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to  this,  wliether  the  verdict  is  ill  on  account  of  the  ad«        1816. 
missioniOf  the  king^s  proclamation,  and  the  two  acts  of       — — — 

The  KiNd 

parliament,  in  evidence.     The  proclamation  sets  forth,         against 

that  it  had  been  represented  to  the  Prince  Regent  that 

a  number  of  persons,  chiefly  of  those  employed  in  the 

stocking^  manufactories,  had  actually  committed  various 

acts  of  outrage;  it  is  therefore  an  assertion  on  the  part 

of  His  Royal  Highness,  that  such  a  representation  bad 

been  made  to  him,  and  he  proceeds  to  act  upon  it,  by 

offering  a  reward  for  the  discovery  of  such  ofienders. 

This  I  think  was  evidence  to  this  extent,  and  no  fiur- 

ther,  that  a  representation  was  made  to^  the  executive 

government  that  such  outrages  existed,  and  that  the 

executive  government  thought  fit  to  act  upon  it ;  for 

they  so  far  acted  as  to  promulgate  an  act  of  state  upon 

it.     Therefore  I  cannot  say  that  it  was  to  be  rejected, 

where  thefre  was  other  evidence.     The  preambles  to  the 

two  acts  of  parliament  I  think  are  still  more  free  from 

objection  than  the  proclamation,  and  they  assume  as 

facts  that  outrages  did  exist.     When  we  consider  in 

what  manner  an  act  of  parliament  is  passed,  and  that  it 

is  a  public  proceeding  in  all  its  stages,  and  challenges 

public  enquiry,  and  when  passed,  is  in  contemplation  of 

law  the  act  of  the  whole  body,  it  seems  to  me  that  its 

recital  must  be  taken  as  admissible  evidence  (a),  and  in 

this  case  was  confirmatory  evidence.     There  is  one 

point  upon  which  for  some  time  I  entertained  a  doubt, 

namely,  as  to  the  allegation  that  these  persons  were 

reputed  to  act  under  some  supposed  and  unknown  per* 

son,  whether  this  did  not  imply  an  existing  person  ;but 

what  has  &llen  from  my  Lord  and  my  brother  Le 

(a)  See  Co.  Lit.  19.  b,  as  to  the  tehearsal  of  a  iU^tute. 
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tt^ainst 
Sutton. 


Blanc,  has  in  a  great  measure  removed  tbat  doubt; 
and  I  am  not  so  convinced  that  it  doe&  import*  an  ex- 
isting person  as  to  differ  in  any  respect  from  the  rest  of 
the  Court. 

Rule  discharged^ 


The  defendant  on  a  subsequent  day  was  smtenced  to 
one  year's  imprisonment  in  Northampton  gaoL 


1(5.  6Lh, 


Do£,    CD  the  Demise  of  Tyrrell,    against 

Lyford  and  Another. 


Where  r.r.        A  J  j^e  trial  of  this  ejectment  before  Dallas  J.  at  the 

was  seised  of  a     J^  •' 

inessaage  and  ]ast  Berkshire  assizes,  there  was  a  verdict  fee  the 

lands  in  a  pa-  .    .  <•    «       jn. 

ruh.andintwo  plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 

hamlets  of  the  .1  i_*i_  •  1.  ^i> 

same  parish,       Special  casc,  which  was  m  substance  this: 

vhich  he  pur- 
chased of  Z«, 
and  let  to  a  te* 
nant  at  one  en* 
tire  rent,  and 
afterwards 
other  lands 
were  allotted 
to  him  under 
an  inclosure 
act*  in  lieu  of 
the  said  lands, 
except  the 
messuage  and 


Thomas  Tyrrell  in  March  1780,  purchased  of  one 
Lotoibond  certain  lands,  which  were  conveyed  to  him 
in  fee  by  Lotoibond,  by  lease  and  release  of  the  24di 
and  25th  of  that  month,  parcel  thereof  being  described 
as  a  close  in  Sutton  Wick  in  the  parish  o(  Sutton  Courtnetfs 
other  parcel,  as  eleven  acres  and  half  of  arable  land  in 
the  common  fields  of  Sutton  Wick  s  other  parcel,  a 
messuage  or  tenement  and  close  in  Sutton  Wick;  and 

two  acres, 

which  remained  Other  parcels  described  as  lying  in  Sutton  Courtney  and 
which  ihe  te-     Suiton  Wick.    Sutton  Courtney  is  a  parish  comprising 

nant  continued 

to  bold  at  the 

same  rent  at 

before;  and 

afterwards  T.T. 

deviKd  all  his 

snessuage,  farm,  and  lands,ft6  dtaite  in  one  of  the  two  htmlets  by  name,  ia  tbe  aid  pariah 

which  he  purchased  of  X.:  Held  that  the  lands  in  the  other  hamlet  did  not  past;  and 

that  eridence  ikbors  the  will  to  shew  tb>t  be  intended  to  past  all  tb(  Uil4>  wlucb  be 

pircbased  of  X,  was  not  idmiadble* 

SqMuber 


three  hamlets,  of  which  the  hamlet  of  Sutton  Courtney, 
imd  the  hamlet  o(  Sutton  Wick  are  two.    Afterwards  id 
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September  18049  the  commissionen  under  an  act  for        i8i<S. 
inclosing  the  lands  in  the  parish  of  &aton  Courtney       — — 
and  the  hamlet  of  Sutton  Wick^  by  their  award  allotted        Mgmna 
to  Tyrrell  other  lands  in  five  allotments,   in  lieu  of 
those  conveyed  to  him  by  Latnbonds  one  of  which  allot- 
ments was  a  plot  of  land  in  Galley  Leys^  another,  a  plot 
of  land  in  Hulgrocef  both  situate  in  the  parish  ol  Sutton 
Courtney,  but  out  of  Sutton  Wick:  another  was  a  plot 
consisting  of  I4A«  2R.  6p«  which  comprized  two  acres, 
part  of  the  original  lands  purchased  of  Looibonds  and 
the  houses  homestall,  and  orchard  also  remained  as  be-^ 
fore  the  act,  and  were  not  altered  by  the  award. 
Tyrrell  being  thus  seised  in  fee  on  the  31st  oi  March 
1806,  makes  his  will  and  devises  to  his  grandson 
James  Longford  all  that  his  messuage  or  tenement, 
farni,  lands,  and   premises,   with   the   appurtenances 
situate,  lying,  and  being  at  Sutton  Wick  in  the  parish  of 
Sutton  Courtney,  which  he  lately  purchased  of  and  from 
Laoibondj  to  hold  the  same  to  the  use  of  his  grandson, 
his  heirs,  and  assigns  for  ever;  and  he  also  bequeaths 
to  him  all  his  cattle,  com,  and  grain,  as  well  growing 
as  severed,  hay,   stock,   utensils  and  implements  in 
husbandry,   dairy,  household  furniture,  and  all  other 
his  goods  and  chattels,  personal  estate  and  effects  what* 
soever  and  wheresoever,  subject  to  payment  of  debts, 
'  and  appoints  him  executor;   and  dies  in  Dec*  1806, 
being  at  the  time  of  his  death  seised  of  no  other  lands  »^ 
except  the  five  allotments  and  the  messuage^  8(c.,    AU 
the  premises  purchased  of  Lovibond  were  in  T\/rreW% 
possession  before  the  inclosure^  and  were  let  by  him  to 
one  Wise  at  a  yearly  rent,  and  Wise  continued  tenant  of  . 
them  until  the  award,  and  afterwards  held  all  the  pre- 
mises allotted  in  lieu  of  them  at  the  same  rent* ,  On  the 

O04  3d 
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1816.         3d  March  1806  a  notice  to  quit,  signed  by  Tyrrell^  and 
'         directed  to  Wise  at  Sutton  Wick,  was  served  on  Wise^  in 

Doe  ' 

againss  pursuance  of  which  Wise  quitted  in  TyrreWs  lifetime. 
The  notice  was  **  to  yield  up  the  possession  to  me  at 
St*  Michael  next  ensuing  of  all  that  messuage  or  tene- 
ment, orchard,  garden,  bams,  stables,  pigeon-house, 
arable  land,  meadow  grounds,  commons,  and  all 
other  the  premises,  with  their  and  every  of  their 
appurtenances,  which  you  now  rent  of  me,  siiuaie 
and  being  at  Sutton  Wick  in  the  parish  of  Sutton 
Courtney. 

And  this  ejectment  being  brought  by  the  testator'a 
heir  at  law  against  the  defendants,  who  claimed  under 
the  devise,  for  the  two  plots  in  Galley  Leys  and  Hul' 
gravey  in.  the  parish  of  Sutton  Courtney ^  but  out  ^  Sutton 
Wick,  the  notice  to  quit  was  offered  in  evidence  on  the 
defendants'  behalf,  to  shew  that  the  testator  treated  the 
whole  estate  as  lying  in  Sutton  WicJc^  and  it  was  received 
subjiect  to  the  opinion  of  the  Court  as  to  its  admissibi- 
lity. And  two  points  were  made  upon  this  case ;  firsts 
whether  the  notice  to  quit  was  admissible;  and  if  the 
Court  should  be  of  opinion  that  it  was  not  admissible, 
then  to  be  struck  out.  adly.  Whether  T.  Langford^ 
the  devisee,  took  under  the  will  all  the  lands  in  the 
parish  of  Sutton  Courtney^  or  only  such  parts  of  them,*  as 
are  within  the  hamlet  of  Sutton  Wick.  In  the  latter 
case  the  verdict  to  stand,  in  the  former  a  nonsuit  to  be 
entered. 

Abbott,  for  the  plaintiff,  argued,  first,  that  the  notice 
to  quit  was  inadmissible.  For  the  rule  is,  that  where  it 
is  not  necessary  to  receive  the  evidence  in  order  to  give 
effisct  to  the  wiU,  but  the  will  has  an  effective  operation 

with* 
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without  it,  the  evidence  is  not  admissible,  (a)  And  this  1 8 16. 
IS  not  a  latent  ambiguity;  which  means,  some  ambiguity  *— » 
arising  from  matter  dehors  the  will,  which  would  defeat  againit 
the  devise,  unless  it  were  allowed  to  be  explained  by 
other  extrinsic  matter;  as  if  there  be  two  persons  of  the 
same  name  with  the  devisee  {b\  or  a  devise  be  to  one  by 
name  with  a  false  description  {c) ;  which  is  not  the  case 
here.  For,  secondly,  this  will  has  an  effective  operation 
to  pass  the  lands  at  Sutton  Wicky  but  no  farther.  For 
as  to  the  lands  at  Sutton  Wickj  the  language  of  the  will 
is  precise,  **  all  that  his  messuage,  &c.  situate,  lying,  and 
bdng,  Bt  Sutton  Wick;**  and  being  precise  as  to  one 
hamlet,  nothing  of  the  land  in  the  other  hamlet  shall  pass. 
As  if  a  man  being  seised  of  lands  in  a  vill,  and  in  two 
hamlets  of  the  same  vill,  devise  all  his  lands  being  in  the 
vill,  and  in  one  of  the  two  hamlets  by  name ;  nothing 
in  the  other  shall  pass,  (d)  Or  if  he  be  seised  of  lands 
caUed  Hayes-lands  which  extend  into  two  vills,  Coke^ 
Jkld  and  Cranfieldj  and  devise  all  his  lands  in  CqJcefield 
ealled  Hayes-lands^  only  the  lands  in  Cokefield  shall 
pass,  {e)  So,  Street  is  a  vill,  and  Walton  is  a  vill,  and 
both  in  the  parish  of  Street^  a  fine  is  levied  of  all  his 
lands  in  Street,  the  land  in  Walton  does  not  pass,  {f) 
And  the  award  in  this  case  makes  no  difference^  because 
as  well  before  as  after  the  award  he  had  lands  of  both 
kinds,  and  the  will  mentions  but  one.  And  as  to  the  ad- 
dition *^  which  he  lately  purchased  of  hcmhond^  to  the 

(a)  3  Tdwi/,  I47»  D^  t.  Oxenien,  Ante,  vol.  in.  X71,  Doe  \. 
Greening. 

{b)  Jones  V.  Newmarit  i  BUR,  60. 

(e)  See  Thomas  r.  Thonuu,  -6  7*.  R,  676.  {d)  Djer^  a6i.  h, 

(r)  Cro.  Eliz*  674,  Woodden  t.  Oshourn.  Cro,  Ji  %%,  S.  C,  Tu/t$sbam  t. 
Mtrts. 

if)  P^ff^t  ^i*  ^'  in  rns/tiu 

devise 
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i8i6.        devise  of  <<  all  his  messuage^  &c.  at  SfOfm  Wiek^  this 

-^  is  a  true  reference,  tod  the  whole  is  true  if  the  devise  be 

Qjiema        limited  to  the  lands  at  SMion  JViet,  but  if  it  be  extended 

Lyitord. 

to  those  in  SiUton  Courtney  also,  it  will  be  true  <mly  in 
some  sort,  but  false  as  to  the  place  where  the  lands  are 
situate.  But  according  to  Lord  Bacon  in  his  comment 
upon  the  13th  maxim,  non  acoipi  debeni  verba  in  dewum* 
siraitonemfalsam^  qiue  competwit  in  UmitaUonem  veram^ 
the  rule  is,  *Mf  I  have  some  land  wherein  all  these  de> 
monstrations  are  true,  and  some  wherein  part  of  tbem 
^  are  true,  and  part  false,  then  shall  they  be  intended 
words  of  true  limitation  to  pass  only  those  lands  wherein 
all  those  circumstances  are  true.''  (a) 

Jervis^  contra,  argued  that  all  the  lands  passed.  For 
the  devise  includes  lands  of  two  descriptions,  viz.  those 
at  Sutton  Wicky  and  also  those  which  he  purchased  of 
Lofoibondj  which  make  together  all  the  lands.  And  the 
addition  <<  which  he  purchased  of  JLowibond^  distin* 
guishes  this  case  from  the  cases  cited  contra^  because  in 
them  the  testator  devised  only  one  description  of  land. 
But  here  all  the  lands  having  been  originally  purchased 
oiLoimbondt  and  being  held  by  unity  of  title  as  wdl  as 
of  possession,  and  let  at  one  entire  rent  both  before  and 
after  the  inclosure,  it  is  reasonable  to  suppose  that  the 
testator  did  not  intend  to  separate  them,  but  to  devise 
generally  all  the  estate  which  he  purchased  of  LaoSmai 
though  he  described  it  as  at  Sutton  Wick^  that  being 
the  place  where  the  capital  messuage^  &c.  was  situate. 
And  the  award  under  the  iticlosure  act,  coapled  with 
the  words  of  this  devise^  raises  a  latent  ambigaityf  be- 

(«}  Maxim  «f  the  t^m^  77* 

cause 
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cause  it  q>pear8  by  the  award  that  they  are  not  the        ?8x6. 
lands  which  he  actually  purchased  oi  Lomibondy  but  ex- 
changed  lands ;  wherefore  it  became  necessary  to  in*-        agam: 
quire  what  the  will  meant  by  the  expression  <<  which  he 
purchased  otLtwiband.^*  And  for  this  purpose  the  notice 
to  quit  was  very  material  to  shew  that  the  will  meant  all 
the  lands  comprehended  in  the  award,  because  it  shewed 
that  the  tescator  had  dealt  with  them  as  with  the  lands 
actually  purchased  of  Lovibond^  by  continuing  them  in 
the  hands  of  the  same  tenant,  and  giving  them  all  one 
general    local    description   as  being  at  Sutton  Wick, 
Wherefore  this  notice  was  properly  admitted,  according 
to  the  acknowledged  rule  for  explaining  a  latent  ambi-* 
goity.  (a)    And  as  to  Dae  v.  Oxenden  (£),  and  Doe  v. 
Greenitig  {c)  the  answer  has  already  been  given,  for  in 
the  one  it  was  simply  a  devise  of  <<  the  estate  in  lands 
ai  Coscomb^\  in  the  other  of  <<  my  estate  of  Asktoti^'* 
without  any  such  addition  as  in  the  present  case« 

Lord  Ellenborouoh  C.  J.    <<  My  estate  of  was 
a  term  of  much  more  extmisive  import  than  any  of  the 
terms  in  the  present  devise^  and  might  make  it  some- 
what doubtful  whether  it  was  not  meant  as  a  term  of 
general  description,  denoting  all  which  belonged  to  the 
estate ;  as  if  the  devisor  had  said,  my  estate  under  all 
the  circumstances  under  which  I  enjoy  it.    This  devise 
points  to  two  distinguishing  marks  to  denote  the  pib- 
perty,  one  of  local  description,  viz.  **  situate  at  Sutton 
Wickj**  the  other,  of  particularity,  viz.  <<  which  I  lately 
purchased  oi  LanAbond!*    Certainly  no  argument  has 
been  foregone  which  could  have  been  made  for  the  de- 

(0  Biwmnt  ^.Fell^  %  F,  Wms*  X40«  (5)  3  Taunt,  247. 

(0  Ante,  vol  iil  1 71. 
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1 8 1 6.         fendants,  and  when  the  argument  first  commoicedy  I 
"""^        was  inclined  to  adopt  as  large  a  construction  as  possible 

Roe  * 

aj(:2init  in  order  to  prevent  the  estate  from  being  severed.  But 
here  the  will  is  fully  operative  U>  pass  the  lands  at 
Sidion  Wict^  and  there  is  nothing  in  the  description  of 
them  from  which  any  ambiguity  is  raised  as  to  the  pro- 
perty ;  for  if  you  look  to  the  words,  •*  which  he  pur- 
chased of  Ltwibondj"  the  devisor  bad  lands  answering 
that  description,  and  also  the  other  description,  if  you 
look  to  the  words,  <^  situate  at  Sutton  Wick,  So  that 
there  is  not  any  occasion  to  refer  to  extrinsic  evidence 
in  order  to  give  this  will  eflect.  If  there  is  no  latent 
ambiguity,  I  cannot  see  any  necessity  to  look  beyond 
the  terms  of  the  will  in  order  to  give  it  a  wider  range. 
The  argument  of  inconvenience  arising  from  the  sepur 
ration  of  the  estate  would  lead  into  much  too  wide  a 
field.  This  is  a  devise  of  his  lands  at  Sutton  Wick,  and 
at  Sidton  Wick  only,  which  were  purchased  of  Lovibcnd; 
not  of  all  his  lands  which  were  purchased  cX  Looibondj 
but  of  all  at  SMon  Wick  which  were  purchased  of 

« 

Tjcfoibond. 

Le  Blakc  J.  It  may  very  possibly  be  that  this  tes- 
tator intended  to  give  something  difierent  fit>m  that 
which  the  G>nrt  is  bound  to  say  he  meant  upon  the 
construction  of  this  will.  But  it  is  better  that  known 
eftablished  rules  should  be  abided  by,  than  that  we 
should  admit  parol  evidence,  where  it  is  not  within  the 
range  of  decided  cases,  and  thereby  incur  the  hazard 
of  overturning  ancient  landmarks.  The  question  as  to 
the  admissibility  of  the  evidence  turns  on  this^  whether 
there  is  any .  latent  ambiguity.  Now  the  rule  is  dearr 
that  if  there  be  a  patent  ainbiguity,  that  ii^  one  whidi 

14  appears 
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appears  upon  the  will  itself,  It  must  be  determined  on        i8i6« 
the  will,  and  parol  evidence  cannot  be  admitted  to  ~^ 

explain  it;  but  where  it  is  a  latent  ambiguity,  that  is,  qf^'^u/ 
where  it  seems  certain  enough  upon  the  will,  but  the 
ambiguity  is  raised  by  some  extrinsic  matter,  there 
parol  evidence  may  be  received  in  order  to  explain  that 
which  is  made  doubtful  by  paroL  But  here  the  extrin- 
sic matter,  as  it  seems  to  me,  raises  no  ambiguity,  for  it 
does  not  appear,  as  in  the  case  where  there  are  two  per- 
sons of  the  same  nam^  that  here  are  two  hamlets  of 
SiOton  Widf  or  two  estates  purchased  of  Laoibondi  and 
therefore  to  admit  the  evidence  in  this  case,  would  be  to 
admit  evidence  where  there  is  no  ambiguity  to  explain. 
For  what  is  this  case?  The  testator  became  the  pur- 
chaser of  an  estate  from  tdwbcnd^  consisting  of  lands 
partly  In  Sutton  Wick,  and  partly  out  of  Sutton  JVickj  and 
these  lands  were  afterwards  in  part  changed,  and  other 
part  of  them  was  not  altered  by  the  award.  At  the 
tim^  therefore^  of  making  his  will,  he  had  clearly  some 
lands  in  Sutton  fVidk  which  he  purchased  of  Lowbondf 
and  in  tins  situation  he  devises  <<  all  his  messuage^  farm, 
lands,  and  premises  situate  at  Sutton  Wicky  which  he 
purchased  oiLcmbond*^  It  is  clear,  therefore,  that  as 
to  those  parts  in  Sutton  Wick  which  were  unchanged  by 
the  award,  namely,  the  house,  homestall,  &c.  and  two 
acres,  the  will  must  be  operative  to  pass  them,  for  they 
were  the  very  identical  lands  he  purchased  of  Lavibond't 
so  that  this  property  exactly  corresponds  with  the  de- 
scription in  the  wilL  But  the  rule  laid  down  by  Lord 
Bacon  in  his  maxims,  as  well  as  several  of  the  cases  cited, 
shew  distinctly,  that  if  a  man  pass  lands  describing  them 
by  particular  references,  all  of  which  references  are  true, 
we  cannot  rgect  any  one  of  them.    And  yet  if  we  were 

to 
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x8i6.       to  hold  in  this  case,  that  the  lands  out  of  StOtan  Wict 
passed,  because  they  together  with  those  in  SuUan  Wkk 

figMHst  were  all  purchased  of  Ladbond^  we  should  act  in  defi- 
ance of  this  rule,  for  we  should  rgect  one  part  of  the 
description.  This  I  am  not  inclined  to  do.  It  seems 
to  me^  therefore^  that  the  only  way  of  construing  this  , 
will  is  to  adhere  to  the  established  rule^  that  where  the 
will  is  satisfied  without  it,  the  Court  will  not  go  into 
exti'insic  evidence,  in  order  to  raise  difficulties  as  to  the 
intention,  but  will  construe  it  so  as  to  give  effect  to  every 
word  of  the  devise. 

Bayley  J.  In  devises,  the  rule  of  construction  is, 
to  make  use  of  all  the  words,  and  not  of  part,  and  there- 
fore where  a  testator  dies  seised  of  property  which  ex- 
actly corresponds  with  every  part  of  the  description 
given  in  the  devise^  we  are  not  at  liberty  to  resort  to 
extrinsic  evidence  in  order  to  shew  that  he  intended  to 
pass  other  property  which  answers  that  description  only 
in  part  In  this  case  the  testator  had  proper^  to  sads^' 
the  entire  description  in  the  will,  and  therefore  we  can- 
not reject  a  part  of  it.  The  purchased  lands  lay  partly 
in  Sutton  Courtney  and  partly  in  Sutton  Wick;  of  these 
the  messuage^  &;c.  remained  at  the  time  of  the  will  as 
before ;  the  lands  were  in  a  great  degree  changed  by  the 
award,  but  two  acres  were  the  same.  Sutton  Courtney 
was  the  more  general  description,  and  if  the  devisor 
had  made  use  of  that,  and  devised  all  his  lands  in  Sutton 
Courtney^  all  his  lands  as  well  in  Sutton  Wick -as  Sutton 
€ourtney  would  have  passed,  because  Sutton  Wick  is  a 
subordinate  description ;  but  he  devises  <<  all  that  bis 
inessuage,  farm,  lands,  &c.  at  Sutton  Wick,  in  the  parish 
of  ISutton  Courtney^  yf}nck  he  lately  purchased  oiLm- 

hondr 
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botuL^    The  testator  having  land  in  jb//{m  ^c£  in  the        18x6* 
parish  of  Sutton  Courtney,  which  he  purchased  of  £.001-        '    ' 
iandf  how  should  we  be  warranted  in  saying  that  he        agmMt 

.  intended  to  pass  lands  not  in  Sutton  Wick  but  in  Sutton 
Courtney  in  the  parish  of  Sutton  Courtney?  We  may 
conjecture  that  such  was  his  intention,  but  it  would  be 
only  conjecture.  Perhaps  the  only  word  that  leads  to 
this  conclusion  is  the  word  *<  hnsif^  which,  as  it  relates 
to  an  entire  subgect,  may  be  said  to  require  the  whole  pro* 
party  beside  that  which  lies  in  Sutton  Wick  to  compose  it, 
and  therefore  the  devise  must  be  carried  beyond  Sutton 
Wick*  But  the  word  is  of  such  indefinite  meaning  that 
I  cannot  be  positive  that  the  testator  by  using  it  meant 
to  pass  tlie  whole.  It  is  unnecessary  to  go  through  the 
authorities,  the  general  rule  being  agreed,  that  we 
•ttght  not  to  rgect  any  words,  which  are  capable  of 

.  talpng  eSkoXf  that  is,  provided  there  be  property  \p 
satisfy  the  entire  description  in  the  will. 

Judgment  for  the  Plaintiff. 


The  King  against  The  Inhabitants  of  Hartinc-  ir^JMesiy. 

ton-Upper.  QuARTEn. 

T^Y  an  order  of  two  Justices  stated  to  be 'made  upon  order  of  fiiu- 
the  q)plication  and  complaint  of  the  overseers  of  the  u^j^e  Vther^"' 
poor  of  the  township  ot HartingtonnUpper-Qjiarter  m  ^^^xSfs^nt 
the  parish  o(  Hartington  in  the  county  of  Derby,  reciting  ^Ti^[^\f^% 
that  it  appeared  upon  the  examination  of  M.  L.  upon  cient,  without 
<iath  and  by  other  due  proof  &c.  that  the  said  M.  Z.  waractmllr 

chamable. 
If  the  order  directs  a  sum  to  be  paid  towardi  the  lying  in  and. maintenance,  tt  seems  to 
be  enough,  without  stating  that  the  sum  was  expended  by  the  overfeers.     And  if  it  be 
stated  to  be  on  eomplaint  of  the  oTersecrs  of  a  townshipi  it  seed  not  state  that  it  is  a 
township  maintaining  its  own  poor*  > 

was 
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1 8 16.        was  on  the  7tb  oiMay  delivered  of  a  bastard  diild  in  the 
'         said  township,  and  that  the  said  child  is  likely  to  become 
ngaimi        cAoTgeoble  to  the  inhabitants  of  the  township,  &6.  the 
tants  of  '     Justices  adjudged  the  same  to  be  true,  and  that  W,  B. 
Hartinoton.    ^^  Qjg  reputed  father,  and  ordered  as  well  for  the  re- 
lief of  the  inhabitants  of  the  said  township,  as  for  the 
maintenance  of  the  child,  that  W*  B*  should  pay  to  the 
overseers  of  the  township  iL  195.  for  and  towards  the 
lying  in  of  the  said  M.  L.  and  the  maintenance  of  the 
said  bastard  child  to  the  time  of  making  the  order,  and 
for  and  towards  the  costs  of  the  same,  and  from  thence- 
forth weekly  so  long  as  the  child  should  be  chargeable 
45.  towards  the  maintenance  of  the  child,  &c.  -  And 
because  the  order  did  not  state  that  the  child  was  actualbf 
chargeable  to  the  township,  the  justices  at  sessions,  upon 
appeal,  quashed  the  order,  subject  to  the  opinion  of  this 
Court  as  to  the  validity  of  this  objection. 

And  now  it  was  insisted  by  J.  Balgmf  and  Denman 
in  support  of  the  order  of  sessions,  that  the  1 8  EUz.  ^.3. 
s.  2.  only  concerns  bastards  who  are  actually  chaif^ble ; 
for  the  language  of  the  preamble  is  *<  the  said  bastards 
being  new  left  to  be  kept  at  the  charges  of  the  parish 
Tvhere  they  be  bom  ;"  &c.  and  the  statute  enacts,  '^  that 
two  justices  shall  take  order  for  the  better  relief  of  such 
parish.**  And  so  the  other  statutes  likewise  contem- 
plate that  the  bastard  has  become  a  charge  to  the  pa- 
rish, (a)  For  which  reason  an  order  upon  the  putative 
father  to  mfiiutain  him  till  the  age  of  fourteen  is  ill, 
because  the  justices  have  no  authority  but  to  indemmfy 
the  parish,  by  obliging  him  to  maintain  the  child  so 

^)  13  &  X4  €tr»  1.  €.  %%*  J*  19.    6G,%.  c,  31.    49  ^*  3-  ^* ^^ 

long 
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long  as  it  shall  be  chargeable  to  the  parish  (a).     There-         1 8 1 6. 
fore  it  ought  to  appear  on  the  fiice  of  this  order  that  the      _ 
child  is  left  at  the  charge  of  the  pairish,  for  its  being  a         ^mm/ 

i_  :•  J  1       .       1  ,t  1  Thclnhabl- 

bastard  does  not  make  it  chargeable  no  moi*e  than  a  tanttof 
single  woman  s  bemg  pregnant  makes  her  charge- 
able, (b)  Next  it  was  objected  that  the  order  ought  to 
have  stated  that  the  sum  directed  to  be  paid  towards 
the  lying  in  and  maintenance  had  been  expended  by 
the  parish  officers,  or  that  it  was  a  necessary  sum. 
Lastly,  the  order  appears  to  be  made  on  the  com- 
plaint of  the  overseers  of  the  township,  but  it  does  not 
appear  that  this  is  a  township  which  maintains  its  own 
poor,  and  unless  it  so  appears,  the  justices  have  no  au- 
thority to  make  an  order«'(c) 

N»  Clarke^  amh^a^  upon  the  first  objection  cited  Rex 
V.  Luffi  (d),  and  Rex  v.  Matthews,  {e) 

And  per  Curiam,  [f)  Those  authorities  are  sufficient. 
And  as  to  the  second  objection,  supposing  it  to  be  valid, 
k  would  only  operate  pro  tanto*  And  to  the  last  ob-  . 
jection  they  said,  there  could  be  no  overseers  for  the 
township  unless  the  township  maintained  its  own  poor ; 
the  shewing  that  it  has  overseers  necessarily  implies 
that  it  maintains  its  own  poor. 

Order  of  sessions  quashed. 

(a)  Salk,  478,  Rtx  y.  Barebaker.  (h)  Rex  ▼.  Alveley,  3  East,  563. 

{e)  Rex  V.  Mitford,  I  Bott,  489.  {d)  8  EasU  I93- 

{e)  %  Salk,  475.  (/)  Le  Blanc  J.  was  absent. 
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WidneMj,       The  King  against  The  Inhabitants  of 

Feb.  7th.  ^ 

ON-TH£«HlLL. 

Tbe  taking  a  'T' WO  justioes  by  an  order  removed  Beiyamin  Brad, 

cence  from  the  hiB  Wife  and  children,  from  the  parish  of  Orseit  to 

to'ei^ctacot-  the  parish  of  Homdonron^the^Hillj  iii  the  ooonty  of 

oHand  rcnd«-  -E^sftT,    which  order  was  confirmed,   upon  appeal  to 

ing  an  annual  ^^  quarter  sessions,  subject  to  the  opinion  of  this  Court 

as  a  quit-rent,  on  the  following  case : 

of  a^i^nce  to  The  paupcr  being  legally  settled  in  Hamdon^^m4he' 

iTj^rolncTfor'a  Hill,  applied  to  the  lord  of  the  manor  of  OrseU  for  li- 

Sd*cotta«!^  cence  to  erect  a  cottage  on  the  waste  lying  within  the 

both  being^  parish  of  OrsetL    The  court  rolls  were  produced  by 

waste,  and  the  steward,  contaminir  the  ibUowinir  entry :  ^  Manor 

building  a  cot-        ^    _  ,    ^t  *  1  1 

tage  thereon,  of  Orsett^  pth  ^ov.  1805*  At  a  general  court  baron 
ft^a  year  and  a"  then  held,  the  lord  of  the  manor  granted  licence  to 
half,  were         Benjamin  Brad  to  erect  a  cottage  on  a  piece  of  land, 

hdd  not  to  con-  ^  ^o  r^  -» 

fer  a  settle-  containing  one  rood,  in  the  lane  leadings  &c.  rendering 
ing  a  'licence  an  annual  rent  of  los.  6d*  at  Michaelmas  in  every  year, 
grant  of  any' '  as  a  qult-rent  for  the  same*'*  No  other  consideration 
interest  in  land.  ^^  p^j  ^^^  ^^  same.  The  pauper  accordingly  erected 

a  cottage  at  on  expence  of  more  than  ^oL  on  the  said 
piece  of  ground,  and  some  months  afterwards  applied 
to  the  lord  for  a  piece  of  ground  for  a  garden.  As  to 
that  the  following  entry  was  produced :  <<  24th  March 
'  1 8o6.  At  a  special  court  baron  then  held,  it  was  cerd- 
fied  by  the  steward,  and  presented  by  the  homage,  that 
at  the  then  last  court  the  lord  of  the  manor  granted 
licence,  &;c.  (reciting  the  former  entry,)  and  at  this 
court  the  lord  of  the  manor  granted  licence  to  the  said 
J^.  Brad  to  inclose  a  piece  of  ground  hr  a  garden  ad- 
joining 
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joining  to  the  said  cottage  containing  -—  roods.''    No        1 8  i<S. 
consideration  was  paid  for  this  last  piece  of  ground,  and       ;  ■     • 
both  were  severally  parts  of  the  waste  of  the  manor,  and        agMust 
their  value  did  not  exceed  5/.     After  the  building  of       unts  of 
the  cottage  the  pauper  resided  on  the  premises  about  a  ^THc^Hn'tr" 
year  and  a  half,  and  then  sold  them  to  one  Eobinsotiy 
of  which  the  following  entry  was  made  in  the  cotirt- 
roUs :  "  3d  June  1 809.    At  a  genaral  court  baron  then 
held,  after  notiping  that  at  a  court  held  9th  Nao.  1805 
licence  was  granted,  &€.  (reciting  the  grant  of  the  first 
licence) ;  and  that  at  anodier  court  he^d  a4th  March 
1 806,  licence  was  granted,  9lcp  (reciting  the  grant  of  the 
second  licence) ;  it  was  at  this  court  presented  by  the 
homage  that  the  said  B.  Brad  had  erected  the  cottage, 
and  inclosed  the  piece  of  ground,  and  that  he  had  since 
sold  and  disposed  of  the  same  unto  Robinson  for  the 
sum  of  ^oLf  whereby  happened  to  the  lord  an  ajiena^ 
tkm  fine  of  one  guinea,  ^hich  had  been  paid.''     After- 
wards Robinson  sold  tlie  premises  to  Bonkamj  of  which 
the  following  entry  was  made:  <<  7th  June  1813.     At  a 
general  court  baron  then  held,  the  homage  presented 
that  since  the  then  last  coqrt  Henry  Bonham  Esq.  pur- 
chased of  Wm^  Robinson  a  cottage  erected  on  the  waste 
by  B.  Brady  and  also  a  garden  adjoining  thereto,  granted 
by  the  lord  at  courts  held  9th  Nao.  1 805,  and  24th  March 
1806,  whereby  there  happened  to  the  lord  an  alienation 
fine  or  relief,  which  had  been  paid  or  compounded  for; 
None  of  these  entries  were  stamped,  and  this  was  the 
only  evidence  of  title  produced.    There  was  no  evidence 
tliat  these  two  pieces  of  waste  land,  or  dther  of  them, 
had  ever  been  demised  by  copy  of  court-roll,  or  that 
there  was  within  the  manor  of  Orsett  ^ny  custom  to 

P  p  2  create 
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1816.        create  copyholds,  or  to  grant  any  part  of  the  waste 
^^   ^  thereof,  to  hold  as  in  the  nature  of  copyhold. 

The  Kmo  -     ^  ^  ^^ 

agaittit  The  Court  desiring  to  hear  the  counsel  against  the 

The  iDhabi-  j  *•  •        ' 

untsof        order  of  sessions, 

HoKKDON-ON- 
Tite-HlLL. 

Knox  and  TroUqpe  argued  that  the  pauper  took  such 
an  interest  in  the  land  under  the  licence  granted  to  him 
to  build,  as  entitled  him  to  reside  on  it  irremovably, 
upon  the  common  law  principle  that  a  man  shall  not  be 
disseised  of  his  own;  and  therefore  he  acquired  a  settle- 
ment by  forty  days  residence.     That  some  interest 
passed  is  plain  from  the  copy  of  court-roll;  and  if  the 
land  be  demisable  by  copy  of  court-roll  it  is  sufficient,  it 
need  not  be  demised  time  out  of  mind  (a) ;  and  there- 
fore a  grant  by  copy  of  court-roll  of  a  parcel  of  the  « 
waste  within  a  manor,  which  does  not  appear  to  have 
jecn  granted  by  copy  of  court-roll  before^  may  be  good 
to  confer  a  settlement  (b)    Adipitting  however  that  the 
pauper  had  not  a  legal  interest;  yet  the  mere  suffering 
him  to  build  on  the  land  was  an  acknowledgment  that 
he  had  some  interest;  as  if  a  man,  without  any  oonvey- 
ance  executed,  should  stand  by  and  see  another  build 
on  the  land,  he  would  be  told  by  a  court  of  equity  that 
he  could  only  resume  the  possession  on  certain  terms,  (r) 
And  it  is  unreasonable,  that  after  a  party  has  been  led 
to  incur  expence  in  consequence  of  having  obtained  a  li- 
cence from  another,  that  the  other  should  be  permitted 
to  recall  his  licence,  and  treat  him  as  a  trespasser;  for 
V  hich  reason  ft  is  laid  down  that  a  licence  executed  is 
not  countermandable,  but  only  when  it  is  executory^  {d) 
And  here  it  is  executed. 

(a)  Co,  Lit.  58.  h,  {h)  Mex  ▼.  ff^arhHngton,  i  7*.  ^.  241. 

(c)  See  Ld.  Keu^M  C  J.  in  X.  r.JfutSertonf  6  T.A.  556. 
Id)  8 £^,310. 

Lord 
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Lord  Ellenborougb  C  J.    A  licence  is  not  a  grant,        x  8 1 6. 
but  may  be  recalled  Immedlatdy ;  and  so  might  this       — — — 
licence,  the  day  after  it  was  granted.     We  cannot  take        ^^unu 
into  our  consideration  what  it  may  be  conjectured  a        ^^ts  of ' 
court  of  equi^  would  determine  in  this  <»tse.     Perhaps  "^agfHiLt.'^' 
a  court  of  equity  might  interfere,  but  can  we  say  with 
certainty  that  it  would?    We  ought  to  see  that  the 
par^  has  clearly  an  equitable  interest,  and  not  merely 
such  a  claim  as  might  possibly  induce  a  court  of  equity 
to  interpose  in  some  way  or  other.    This  was  a  mere 
personal  licence^  and  not  like  one  of  the  cases  cited,  a 
grant  by  copy  of  parcel  of  the  land,  (a)     Here  the 
pauper  never  had  a  more  perfect  estate  than  the  licence 
gave  him,  tliat  is,  a  permission  to  occupy. 

Baylet  J,  We  cannot  know  how  a  court  of  equity 
would  deal  with  this  case;  probably  the  utmost  that  it 
would  do  would  be  to  grant  an  injunction  if  an  gect- 
ment  was  brought.  But  here  is  no  grant  of  any  inte* 
rest  in  land;  I  cannot  say  that  the  pauper  took  any 
estate;  and  thcrefiure  this  would  be  a  new  species  of 
settlement. 

Order  of  Sessions  confirmed,  (i) 

PofAejf  and  Walfard  were  in  support  of  the  order  of 
sessions* 

ia)  Rex  T.  HTarhUnitot.  {h)  Lc  BUnc  J.  was  ibKnt* 
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;^nday,  MoRRis  and  Others,  Assignees  of  Smith  and 

Others,  Bankrupts,  against  Cj.i&asby. 


tvherc  defend-     A  SSDMPSIT  for  not  rendering  to  the  bankrupts  an 

ant  purchased,     jCjl  ^ 

as  broker  for  ^.,  account  of  the  Sale  of  goods  delirered  by  them  to 

for  whom  he  '  the  defendant  to  sell,  and  sold  by  him.    Money  counts^ 
rdllcrcderc*''  Plea,  non  assumpsit,  with  a  notice  of  set-off. 
comrtittion,  At  the  trial  before  Lord  Ettenboroush  C.  J.  at  the 

and  did  not  ^ 

diklose  at  the    sittings  after  Trinity  term  1 8 141  a  verdict  was  found  for 

time  the  name       ,        ,         .--,4. 

of  ^.,batdis-  the  plamtiff  for  1090/.  75.  8<f.,  subject  to  the  opinion  of 

after,  and  af-  the  Court  on  the  following  case  i 
!5.Th*Jpr?«f         I»  October  1 8 10  the  defendant,  a  broker  in  London, 

Held  that  in  an  advertised  for  sale  by  public  auction,  on  the  23d  of  that 

action  by  the  *^  '^  »  j 

assignees  of  ^.    moutb,   Several  lots  of  casks  of  spirit  of  turpentine^ 

to  recover  the  .  ,        ,  , 

balance  due  under  certam  pnnted  particulars  and  conditions ;  one 
the  goo^^nude  o(  which  was,  that  the  lot  or  lots  should  be  cleared  at 
on  Mwunt  of  ^^  buyer's  expence  in  fourteen  days  from  thd  date  of 
jf,  defendant     g^ig.   and  the  remainder  of  the  purchase^monev  to  be 

was  not  en-  ^  ^  *^  •    "^ 

titled  to  set  oflf    paid  on  delivery  in  approved  bills  at  two  month% 

either  under  ,,       .  .  ,.  ■  ^^      t 

Stat,  a  G.  a.        auowmg  I  {  per  cent  discount.     On  the  morning  of  the 
5aJuc.3o?'^     sale  the  bankrupts,  who  were  merchants  in  JLondxm, 
mcnt  made^o"    ^^^"^  ^^  **  defendant,  directbg  hun,  — 
•^*  <<  Provided  the  88  casks  of  turpetitine  he  bad  fof 

sale  that  day  cquld  be  exported  duty  free,  to  buy  a  part 
or  the  whole  for  their  account,  at  ar  under  ^6}  duty 
included.  That  they  expected  however  he  would  put 
them  down  at  the  next  advance  above  the  highest 
real  bidder,  and  that  such  advance  would  be  below  the 
above  limit." 


On 
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On  that  day  the  defendant  purchased  at  the  sale  for        18 16. 
the  bankrupts  66  casks,  and  delivered  them  the  follow-       — — - 

Morris 

ing  Contract:  agaimt 

Landojh  23d  October  i8io,       Ci«Asisr. 

Bought  this  day  by  order  of  Messrs.  Smitkj  Chesmerj 
and  Dawnj  at  my  public  sale,  33  lots,  66  casks  spirit  of 
turpentine^  per  prices  and  particulars  at  foot.  —  Re- 
venue, tare  and  dft. — To  be  cleared  in  14  days, 
and  to  be  paid  for  in  approved  bills  at  two  months, 
allowuig  1$.^  percent,  discount. 

(Signed)        Siephen  Cleasbtfy  Broker. 

This  sale-note  was  delivered  by  the  defendant  to  the 

bankrupts  on  the  next  day,  and  the  following  account 

or  bill  of  parcels  was  also  delivered : 

Ijondonj  23d  Oct. 

— — f8i©» 

6th  Nod* 

Messrs.  Smithj  Ch^smer^  and  Dcnm^ 

Bought  at  Stephen  Cleathf%  public  sal^ 

Sixty-six  casks  of  turpentine  -        ^1094    9    4 

Less  1 1  per  cent  discount  -  <3  '3     7 

1080  15     9. 

Brokerage  for  buying  {  per  cent         •  5     9     5 

Lot  money         -         -         -        -  426 

V  JS1090     7     8" 

Tlie  bankrupts  did  not  know  at  that  time  to  whom 
the  66  casks  of  turpentine  belonged,  the  name  of  no 
principal  being  disclosed  to  them,  and  they  knew  in 
the  purchase  only  the  defendant  Afterwards,  about 
the  6th  of  Ncmeniber^  they  gave  instructions  to  the  de- 
fendant for  shipfmig  the  turpentine,  upon  which  occf^ 
sion  some  arrangement  respecting  the  shipping  being 

P  p  4  to 
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1816.        to  be  made,  the  defendant  for  the  first  time  commmii*. 
j^  ^  catcd  to  the  bankrupts  that  the  turpentine  belonged  to 

against        Le  Mcsufier  and  Co.,  and  referred  them  to  Le  Mesurier 

Clcasby. 

and  Co.  to  get  the  necessary  documents  for  shipping 
the  goods.     The  bankrupts  however  afterwards  altered 
their  intention  of  shipping  the  turpentine,  and  deter- 
mined to  re-sell  it  here,  and  gave  instructions  to  the 
defendant,  as  their  broker,  to  sell  it  on  their  account, 
and  the  defendant  sold  it  accordingly,^  received  the 
proceeds,  and  afterwards  rendered  an  account  of  the 
sales  to  the  bankrupts.     The  defendant  had  been  em- 
ployed by  Le  Mesurier  and  Co.  to  sell  the  turpentine 
for  them  as  their  broker,  acting  under  a  del  credere 
commission,  and  on  the  2d  o(  February  181 1  be  paid 
them  the  amount,  viz.  1090/.  75.  8^.,  but  had  no  direo 
tions  from  the  bankrupts  either  to  guarantee  the  payment, 
or  to  pay  the  money  to  Ije  Mesurier  and  Co. ;  neither 
was  the  del  credere^  or  the  payment,  made  with  their 
know^Iedgc  or  consent,  nor  did  they  know  of  the  del 
credere  until  long  after  the  turpentine  had  been  re*sold 
by  the  defendant  on  their  account.     The  bankrupts 
stopped  payment  on  the  loth  o(  January  181 1,  and  on 
the  28th  of  February  a  eommission  of  bankruptcy  was 
issued  against  them,  under  which  the  plaintiflb  were 
chosen  assignees.     The  sum  claimed  by  the  plaintifli 
was  1 1522.  45.  4^.  as  the  balance  due  from  the  defend- 
ant upon  the  re-sale  of  the  turp^itine;  against  which 
the  defendant  claimed  to  set  off  the  payment  made  by 
him  to  I/C  Mesurier  and  Co. 

And  the  question  was,  whether  the  defendant  is 
entitled  to  set  off  such  payment ;  if  he  be,  then  such 
payment  will  settle  the  account  between  the  parties, ' 

II  and 
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and  the  verdict  must  be  for  the  defendant ;  but  if  other*  1 8 1  (5. 

wise,  then  the  verdict  to  stand  for  1090/.  ^s.  8rf.  Montus 


This  case  was  argued  in  last  Trinity  term  by  Reader 
for  the  plaintifis  and  Camyn  for  the  defendant.  For  the 
plaintiifi  it  was  argued  in  substance  thus: 

The  defendant  is  at  liberty  to  set  off  this  sum  as  the 
price  of  the  turpentines,  if  he  is  to  be  considered  as  hav- 
ing sold  them  to  Smith  and  Co.  in  the  character  of  a 
,  principal ;  aliter  if  he  is  to  be  considered  as  having  pur- 
chased them  in  the  character  of  broker  on  |heir  account. 
That  he  acted  as  broker  and  not  as  principal  is  plain,  as 
well  from  the  order  given  him  by  Smith  and  Co.  and  the 
sale  note  signed  and  delivered  by  him,  as  broker,  as  from 
the  bill  of  parcels  which  contains  a  charge  for  brokerage. 
And  if  there  had  been  a  contemporaneous  disclosure  of 
the  name  of  the  principal  to  whom  the  goods  belonged, 
this  case  would  have  differed  in  no  respect  from  other 
cases,  in  which  it  has  been  adjudged  that  the  broker 
could  neither  detain  the  goods  as  upon  a  stoppage  in 
transitu^  nor  had  a  lien  on  them  for  the  money  paid^ 
nor  a  set  off.  {a)     It  is  true  the  disclosure  was  not  made 
until  afterwards,  but  as  it  was  made  before  any  thing 
intervened  to  change  the  rights  of  the  parties,  it  is  the 
same  thing  as  if  it  had  been  made  at  first.     And  as  to 
the  del  credere^  it  is  a  mistake  to  suppose  that  any  agrce^ 
ment  between  a  broker  and  one  of  his  employers,  can 
-operate  to  abridge  the  rights  of  another  of  his  employ- 
ers, who  is  a  stranger  to  it^  and,  as  to  him,  place  the 
broker  in  the  situation  of  principal,  where  by  the  course 
of  his  dealing  he  never  assumed  to  act  as  principal ;  a 

(fl)  Gttrntj  T.  Zharff  4  taunU  »4V     Cvmmni  t.  Tonttttr^  ante, 
Tol*  I  494* 

del 


agatnU 
Cleasby. 


Cleasbt. 


5)0  CASES  IN  HILARY  TERM 

1 8 16.  del  credere  being  nothing  more  than  a  guarantee  by  the 
—— —        broker  to  the  particular  employer  for  the  solvency  of 

against  person  who  shall  buy  the  goods,  by  ^hich  the  employer 
acquires  the  additional  security  of  his  broker.  There- 
fore it  has  been  determined  that  a  del  credere  commis- 
sion does  not  give  to  the  broker  any  right  of  set  off 
against  a  third  person  who  is  ignorant  of  it»  unless  be 
has  dealt  with  such  third  person  as  principal,  [a)  And 
if  this  defendant  has  no  right  under  the  statute  of  set 
dS{b\  which  regards  mutual  debts,  neither  has  he  any 
under  the  statute  (c)  which  extends  to  mutual  credit, 
because  there  is  no  mutual  credit,  in  this  transaction,  if 
there  was  no  privity  between  Smith  and  Co.  and  him  as 
principaL 

For  the  defendant  it  was  argued  that  the  del  credere 
placed  him  in  the  situation  of  a  principaL  For  a  del 
credere  commission  is  an  agreement  between  the  broker 
and  his  employer^  that  they  shall  look  to  him  for  the 
price,  and  in  return  he  shall  be  considered  as  owner  of 
the  goods.  Therefore  he  is  liable  to  his  employers  finr 
the  price  whether  he  has  received  it  or  not«  And  so  if 
he  sell  in  his  own  name,  he  is  to  all  intents,  as  between 
him  and  the  vendee,  the  principal,  (d)  It  is  tme  his  en*- 
ployers  may  interpose  between  him  and  the  vendee^  aad 
the  vendee  will  afterwards  act  at  his  peril,  if  he  pays  the 
broker,  but  until  that  time  the  broker  is  to  be  considered 
as  principal,  and  may  sue  the  vendee  for  the  price,  thoi^ 
the  goods  are  known  to  be  the  proper^  of  a  third  ptr- 
s<m(^);  or  if  the  vendee  be  sued  by  the  prindpai  fer 

(a)  Kosttr  t.  £«;m,  ante,  vol.  iL  ixa.  {})  %  G,  S.  cil.  iij- 

(c)  5  G.  a.  c.  30.  i.  aS.  > 

(d)  Hmqhtm  T.MatknvSf  $J9,&P,  4^.  per  Chgrnhe  J. 
(0  William  w.Millinpw^  i  H.  Bl.  81. 

the" 
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the  price,  be  may  set  off  any  demand  be  has  against        1816. 
the  broker  (a) ;  or  the  broker  himself  if  he  be  sued  shall        ' 
likewise  have  a  set  off.  (4)    All  which  shows  that  he  is       jgainst^ 
to  every  intent  the  owner.     And  as  to  the  two  cases 
deed  contrOf  they  afford  the  clearest  distinction,  because 
in  them  the  name  of  the  principal  being  disclosed  in  the 
first  instance,  there  never  was  any  contract  between  the 
vendors  and  the  broker  as  principaL 

Cur.  adv.  vult. 

Lord  Ellekborouoh  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

The  pleadings  and  facts  are  stated  so  shortly,  and  so 
well  in  the  case  delivered  to  the  Judges,  that  they  cannot 
be  abridged.  The  point  to  be  decided  is  a  simple  one, 
namely,  can  this  claim  of  the  defendant  be  allowed 
dther  as  a  set  off,  or  under  the  statute  of  5  Geo.  2. 
The  case  varies  from  that  of  Graoe  v*  Dubois,  i  T.  B. 
112.  in  this,  that  the  sale  was  made  by  the  defendant 
as  a  broker,  and  that  the  principal  was  disclosed  before 
any  tranisaction  on  which  the  defendant's  claim  is 
ibunded,  took  place.  The  defendant  charges  com- 
mission,  which  he  ought  not  to  have  done  if  the  goods 
were  his  own,  and  the  sale  note  is  signed  Stephen 
Cteashf,  Broker,  noticmg  the  sale  as  made  at  his 
public  sale.  It  is  clear  therefore  that  he  was  selling 
the  goods  of  another  person  at  such  his  public  sale* 
though  that  person  was  not  then  named.  The  goods 
were  to  be  delivered  in  fourteen  days,  and  paid  for  on 
delivery  in  approved  bills  at  two  months ;  there  was  no 
need  to- name  the  principal  till  these  fourteen  days  were 

{a)  George  ▼.  Claggett,  ^  T.  H.  359. 

{b)  Graves  Y- Dubois,  ir.i?.its.    jWzr  y.  £»ck^son,  ik,  %SS'    W»ii- 
holt  T.  Xoherts,  %  Campb,  N.  F.  C,  586, 
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Clcasbt. 


572  CASES  IN  HILARY  TERM 

i8i6«  expired.  On  their  expiration,  (the  6th  oiNavetnber^ 
— ""^  when  the  goods  were  to  be  cleared)  the  documents  fcr 
against  the  shipment  where  to  be  procured;  the  defendant 
then  tells  the  bankrupts  that  the  goods  belong  to  the 
Le  MesuricrSf  and  refers  them  to  that  house  for  the 

documents.     This  is  an  important  date  in  the  trans- 

» 

action;  the  bankrupts  were  thea  in  credit  and  continued 
so  for  a  month  afterwards:  the  defendant  wished  to 
have  no  trouble  about  the  shipment.     The  disclosure  is 
made,  but  the  goods  were  not  shipped,  and  nothing 
appears  to  have  been  said  or  done  either  by  the  de- 
fendant, or  the  liR  MesurierSf  respecting  the  stipulated 
mode  of  payment     The  question  between  the  parties  is, 
did  this  disclosure  make  the  bankrupts  debtors  to  the  Le 
Mesuriers,  and  take  away  from  the  defendant  the  power 
of  paying  the  Le  Mesuriers  so  as  to  establish  the  present 
claim  •   The  assignees  say  it  did,  and  rely  on  the  ordinary 
legal  rights  and  obligations  of  prindpal  and  fiictor  in 
cases  where  the  principal  is  known.  Tlie  defendant  con- 
tends it  does  not,   and  relics  on  his  commission  dd 
credere  as  his  authority,  though  that  was  not  known  to 
the  bankrupts  till  after  the  defendant  had  resold  the 
goods  on  their  account/    Whether  the  bankrupts  after 
the  disclosure  of  the  principal,  might  or  might  not,  if 
they  had  known  of  the  commission  del  credere^  have 
paid  the  defendant  safely,  is  not  material  to  the  point 
now  in  dispute,  nor  whether  the  Le  Mesuriers  could  or 
could  not  have  prevented  their  so  doing.     In  feet  the 
bankrupts  did  not  for  a  long  time  know  of  the  com- 
mission  del  credere^    and  the  Le  Mesuriers  did  not 
interfere.     We  think  that  this  case  roust  be  considered 
as  if  the  principal  had  been  disclosed  at  the  sale. 
The  existence  of  some  other  person  as  principal  than 
the  defendant  was  in  eflfect  then  disclosed*    From  die 

nature 
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nature  of  the  contract  it  was  not  llkdy  that  any  thing  z8i& 
diould  intervene,  which  could  vary  the  situation  of  the  «—— - 
partiesy  or  ailect  their  obligations  and  rights  between  i^amt 
the  day  of  sale  and  day  of  delivery.  In  fact  nothing  of 
that  kind  did  happen,  and  the  principal  being  disclosed 
before  delivery,  before  payment,  and  before  any  steps 
could  be  taken  either  to  remove  the  goods,  at  to  carry 
into  e£fect  the  mode  of  payment  stipulated  for,  we  are 
of  opinion  that  the  principal  comes  into  his  entire 
unabridged  rights,  and  that  the  several  parties  are 
under  the  same  obligations  to  him  as  if  his  name  had 
appeared  on  the  face  of  the  contract  If  this  be  so, 
the  case  of  Gurney  Sjf  al.  v.  Skarpe^  4  Tauni*  242.  is  a 
strong  authority  to  shew  that  the  defendant  cannot 
support  his  claim.  In  that  case  the  factors  had  not  a 
commission  del  credere^  but  were  liable  to  the  vendors  • 
under  a  special  guarantee,  the  effect  of  which  will  be 
spoken  to  presently.  And  the  buyers  had  accepted  a 
bill  drawn  by  tlie  principals  for  the  price  at  the  credit 
stipulated  for,  which  they  had  proved  under  the  com- 
mission of  bankrupt.  This  shewed  that  the  sellers  in 
that  case  meant  to  resort  to  the  buyer  in  the  first 
instance,  as  the  Le  Mesuriers  might  undoubtedly  have 
done  here;  but  the  question  was  there,  whether  the 
factor  by  taking  up  that  acceptance  after  the  credit  ex- 
pired could  acquire  the  right  of  holding  the  goods,  and 
so  paying  himself  2cs.  in  the  pound  at  the  expence 
of  the  other  creditors  of  the  bankrupt.  Here  the  que»* 
tioa  is  whether  the  defendant  by  a  voluntaiy  payment 
made  after  the  stipulated  time  for  credit  expired  can 
acquire  a  right  of  set-off,  or  a  righKunder  the  5  Q.  2., « 
which  will  have  the  same  effect?  The  point  to  be 
decided  is  the  same  in  both  cases.     We  think  it  was 

properly 
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1816.         properly  decided  in  Gunuy  v.  Sharpe^  and  that  tliat 

~        determination  gorems  the  present  case.    This  Court 

n^atnst         gave  some  intimation  of  their  opinion  on  this  point  in 
CumnUng  y.  Forester^  i  Maule  4r  Selw*  494*»  but  as  the 
judgment  in  that  case  was  put  on  another  point  we 
only  refer  to  it     The  defendant  relies  on  his  commis* 
aion  del  credere^  or  rather  on  some  expresrions,  which 
have  at  different  times  been  reported  to  have  been  used 
by  Judges  of  great  name,  on  the  efiect  of  such  a  com- 
mission.    In  correct  hinguage  a  commission  del  credere 
is  the  premium  or  price  given  by  the  principal  to  the 
factor  for  a  guarantee^  it  presupposes  a  guarantee*    It 
is  precisely  stated  in  Cumming  y.Forretter^  iM.Jjr  &  495*9 
*^  That  the  defendants  in  that  case  at  the  time  of  effiNl- 
ing  the  said  policies  for  Hitt  guaranteed  the  solvency  of 
the  plaintiff  and  other  underwriters  on  the  policies  to 
Hill^  and  sent  the  policies  to  HiU  with  their  guarantee 
indcMTsed  thereon,  and  chai^ged  gnd  were  allowed  by  him 
A  del  credere  commission  upon  them.**     This  term, 
however,  commonly,  though  incorrectly,  is  used  to  ex- 
press the  guarantee  itself.      But  whatever  term  is  used, 
the  obligation  of  the  fiu^tor  is  the  same;  it  arises  on  the 
guarantee.    The  guarantor  is  to  answer  for  the  solvency 
of  the  vendee,  and  to  pay  the  money,  if  the  vendee  does 
not;  on  the  failure  o£  the  vendee  he  is  to  stand  in  his 
place,  and  to  make  his  default  good.     Where  the  form 
of  action  makes  it  necessary  to  declare  upon  the  gua- 
rantee^ application  to  the  principal  must  be  stated  on 
the  record.    In  aU  eases  it  must,  if  required,  be  proved, 
though  in  the  case  of  a  foreigner  veiy  slight  evid^ioe 
may  be  saflBcient.    Lord  Mansfield  is  made  to  say  in 
Crrave  v.  Duboiij  i  71  iZ.  i la*  ^  That  a  conmiissicHi  dd 
trtiere  is  an  absolute  engagement  to  the  principal  from 
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the  broker,  and  makes  him  liable  in  the  first  instance,         x8i(5. 
that  there  is  no  occasion  for  the  principal  to  communi-        ,, 

*-  *-  Morris 

cate  with  the  underwriter,  though  the  law  allows  the         against 

^^»  to jK  CSV 

principal  for  his  benefit  to  res<Mt  to  him  as  a  collateral 
security/'  Some  expressions  nearly  similar,  and  pro- 
bably founded  on  them,  have  fallen  from  other  Judges 
in  Houghton  v.  MaUhewSf  "^  Bos.  4r  PulL  4S^.  With 
all  the  respect  which  is  due  to  Lord  Mansfield  and  those 
Judges,  we  cannot  accede  to  these  propositions  thus 
generally  laid  down  without  restriction  or  qualification. 
The  doctrine  contained  in  them,  as  so  laid  down,  ap* 
pears  to  us  to  reverse  the  relative  situations  of  principal 
and  fiictor,  and  to  have  a  tendency  to  introduce  uncer- 
tainty and  confusion  into  the  law  on  this  subject.  The 
laxity  of  practice  mentioned  by  Mr.  Justice  Butler  in 
Grove  ▼•  Dubois  may  have  prevailed,  as  in  the  case  of  a 
ibreign  buyer  the  broker  is  most  probably  the  agent  of 
that  buyer,  and  the  principal  is  seldom  inquired  after. 
But  such  practice  cannot  alter  the  legal  rights  of  parties 
arising  on  the  instrument  or  terms  of  their  contract. 
The  principal  must  always  be  debtor,  and  that,  whether 
he  is  known  in  the  first  instance  or  not,  except  where  the 
broker  has  by  the  form  of  the  instrument  made  himself 
so  liable.  Upon  the  whole,  we  are  of  opinion,  that  the 
claim  made  by  the  defendapt  in  this  case  cannot 
be  supported,  and  that  the  verdict  must  stand  for 
10902.  75.  %d*  The  same  principle  with  what  is  here 
laid  down  has  been  before  recognized  by  us  in  the  case 
pf  Koster  r.  EasoHy  2  M.S^S.wg. 
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Friday^ 
Feb.  9tlu 


M«Iv£R  against  Henderson. 


An 
ment 
after  capture, . 
under  circum- 
stances which 
Tvould  entitle 
the  assured  at 
the  time  to  re- 
cover as  for  a 


abandon-        A  SSUMPSIT  upon  two  policies  of  assurance  on  the 

ship  Tartar^  valued  at  3000/.,  at  and  from  Uver-' 
pool  to  Sierra  Leone;  and  the  plaintiff  declares  in  three 
counts  as  for  a  total  loss;  in  the  1st,  by  capture;  in 
the  2dy  by  arrest,  restraint,  and  detainment  of  the  per- 
total  loss,  is  not  sons  exercising:  the  powers  of  Grovemment  at  Fayalz 

defeated  so  as  B  r  e  Jf     » 

to  become  an  and  sdly,  by  capture,  barratry  of  the  mariners,  and 
oiilyt1)y  the  arrest,  &c.  of  the  government  at  Fayal;  and  alleges  in 
tioiTand^rcturn  ®»ch  count,  that  he  had  incurred  further  expence  in 
h^  11*  before*  suing,  labouring,  and  travelling  for  the  recovery  of  the 
action  brought,  ship.     Money  counts.     Plea  vxm  assumpsit;  and  the 

if  the  restitu-  ,  .,  * 

lion  be  under  defendant  paid  35/.  i35.4<f.  percent  into  court.    At 

M^omikck"  ^e  trial  before  Bay  ley  J.  at  the  summer  assizes  at 

?hwi?c"a^u^rc'd  Lancaster  18 14,  there  was  a  verdict  for  the  plamtifffor 

may  not  have  ^jj  averaffc  loss,  with  liberty  to  him  to  move  to  enter  a 

to  pay  more  °  ^      "^ 

than  iu  worth :  vcrdict  for  a  total  loss,  if  the  Court  should  be  of  that 
kl^rcd  ^from      opinion.    And  upon  its  being  moved  for  that  purpose, 

Liverpool  to 
Sierra  Leone, 
was  captured, 
plundered,  her 
guns,  stores, 
papers,  and 
instruments 
taken  away, 
and  the  Toy  age 
lost,  and  was 
carried  to  Fayal^ 
where  procecd- 

ceedings  were  instituted  In  the  Admiralty  Court,  and  sentence  was  pronounced  10  fa- 
vour of  the  assured ;  but  appeal  was  made  against  such  sentence,  and  the  assured  aban- 
donedy- which  abandonment  the  underwriter  refused  to  accept,  and  afterwards  the 
remuoder  of  her  cargo  was  sold  at  F^sl,  and  the  law  expenccs  paid  thereout,  and  the 
rest  left  as  a  deposit  to  answer  the  erent  of  the  appeal,  in  order  to  obtain  the  relei« 
of  the  ship,  and  afterwards  the  ship  returned  to  Liverfool:  Held  that  the  assured  miglit 
tecorer  as  for  a  total  loss  in  an  action  brought  after  the  ship's  return  to  LeverpooL 


the  Court  directed  a  special  case  to  be  mad^  whidi 
was  this: 

The  two  policies,  comprising  the  usual  risks  and 

provisions,  were  made  *by  the  plaintiff  and  subscribed 

by  the  defendant  on  the  nth  and  itfth  of  December 

1 8 13,    upon    the    ship    and    voyage    mentioned  in 
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the  deciaratioD.     On  the  29th  of  December  the  Tar-        18 15. 
tar^  with  a  cargo  intended  for   barter  on  the  coast  ^ 

of  Africa  for  the  produce  of  that  country,  sailed  agahu 
from  Liverpool  on  the  voyage  insured,  manned  with 
twenty  mariners,  and  carrying  sixteen  guns.  On 
the  31st  of  January  1814,  in  her  course  to  Sierra 
Leone f  Ait  was  captured  by  a  French  frigate.  The  captprs 
took  on  board  tKe  frigate  the  captain  of  the  Tartar,  and 
fourteen  of  her  crew,  and  plundered  or  threw  overboard 
a  considerable  part  of  her  cargo,  the  greater  part  of  her 
stores,  provisions,  and  water,  thirteen  out  of  sixteen 
great  guns,  all  her  small  arms,  and  all  her  ammunition, 
her  kmg  boat,  instruments,  register,  and  all  her  papers, 
except  the  log-book.  The  Frendi  commander  then 
gave  her  up  thus  plundered  to  the  master  of  a  Portuguese 
schooner,  which  he  had  previously  captured  and  burnt, 
putting  on  board  thetcaptain  of  the  Tartar  and  fourteen 
of  his  crew,  fourteen  other  British  ^ilors,  the  Portuguese 
diptain,  and  twenty-one  of  his  crew.  The  Frendi  com- 
mander ordered  the  Portuguese  captain  to  makje  for  the 
nearest  land,  which  was  Buona^Vista^  The  Tartar  was 
left  by  the  frigate  very  short  of  provisions  and  water, 
and  with  only  an  old  chart  and  qu^ant,  and  in  this 
state  reached  Buona-Vista  on  the  second  day  after  she 
parted  from  the  frigate,  where  she  took  in  such  provi- 
sions and  water  as  could  be  procured  by  bartering  part 
of  the  cargo  left  on  board  by  the  French.  After  staying 
one  day  at  Buona^Vista  she  sailed  for  Madeira^  but  the 
crew  being  ungovernable,  and  often  drunk,  rose  and  in- 
sisted on  going  to  one  of  the  western  islands,  and  she 
accordingly  sailed  for  Fayalf  and  arrived  there  on  the 
itttoi February.  There  was  no  discipline  on  board, 
but  sudi  cammand  as  there  was,  was  exercised  hj,  the 
Voi:^  IV.  Q  q  captain 
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iSi6,        captain  of  the  Tartar.    As  soon  as  she  reached  Fayal 
^  the  Portuguese  master  laid  claim  to  the  vessel,  and  to 

against        what  remained  of  the  cargo  as  his  property,  in  ccmse^ 
quence  of  the  donation  of  the  Fretich  commander,  and 
instituted  proceedings  in  the  ordinary  court  there.     A 
few  days  after  her  arrival  the  ship  and  cargo  were  seized 
under  a  written  warrant  from  the  court,  and  Portuguese 
colours  hoisted*     The  Portuguese  master  petitioned  to 
land  the  cargo  in  order  to  sell  a  part  for  the  support  of 
himself  and  crew,  they  being  then  ont  of  all  provisions 
and  water.     This  claim  the  captain  of  the  Tarfar  re- 
sisted, but  the  ship  was  detained  at  Fctyal  during  the 
proceedings  in  the  admiralty  court  there.    On  the  lotb 
of  March  the  captain  of  the  Tartar  wrote  to  the  plaintiff 
to  communicate  the  then  state  of  aflfairs,  and  added  that 
he  had  leaye  to  land  the  remaining  part  of  his  cargo, 
and  to  sell  it  for  the  benefit  of  those  whom  it  might  ul- 
timately concern,  and  that  he  hoped  all  would  soon  be 
settled.    On  the  ist  of  April  sentence  was  pronounced 
by  the  Court  in  favour  of  the  captain  of  the  Tartar  i 
against  which  sentence  the  Portuguese  master  insisted 
on  appealing.    The  letter  written  by  the  captain  of  the 
Tartar  on  the  loth  of  March  reached  the  plaintiff  on 
the  4fh  of  Aprily  and  the  plaintiff  immediately  commu- 
nicated it' to  tiie  defendant,  and  the  other  underwriters, 
and  gave  them  notice  that  he  abandoned  to  them  the 
ship  mid  cargo,  and  demanded  a  settlanent  as  for  a 
total  loss,  which  abandonment  the  defendant  and  the 
other  underwriters  refused  to  accept    The  remaining 
part  of  the  cargo  was  landed  and  sold  ntFaytd^  and  the 
disbursements  of  ship  and  crew,  and  the  law  expences, 
were  paid  thereout,  and  the  remainder  liie  captain  of 
die  Tartar  was  obliged  to  leave  in  the  hands  of  a  Ar- 

7  iuguese 
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^uguese  to  answer  the  Portuguese  master^s  farther  appeal^  1 8 1 6. 
in  order  to  obtain  the  release  of  his  ship*  From  the  i^i^^ 
loss  of  her  caring  ^nd  the  other  causes,  and  the  want  of  „  ngoimi 
stores  which  could  not  be  procured  at  Fayaly  the  ori- 
ginal Toyage  became  impracticable.  On  the  nth  of 
Majfj  and  not  before,  the  captain  of  the  Tartar  got 
jx)ssession  of  the  ship,  and  on  the'  i2th  she  sailed  from 
Ftyal  for  Liverpool^  and  arrived  at  Liverpool  on  the 
29th.  When  she  left  Fayalj  she  could  not  have  been 
sold  there  for  more  than  600A,  but  was  worth,  to  be  sold 
in  Laverpodj  1300/.  The  expence  of  navigating  her 
from  Fiyal  to  Liverpool  was  22 12.  The  sum  deposited 
at  Ftofol  was  427^.  185.  ^d^  which  is  to  abide  the  event 
of  the  appeal.  The  appeal  is  against  the  sentence  or- 
dering restitution  of  the  ship  and  cargo  to  the  captain, 
and  this  appeal  is  still  pending.  The  writ  in  this  action 
was  sued  out  on  the  3d  oijune  1814.  The  money  paid 
by  the  defendant  into  court  is  more  than  sufficient  to 
pay  his  proportion  of  the  loss,  supposing  it  to  be  an 
average  loss. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  as  for  a  total  loss.  If  the  Court 
should  be  of  opinion  that  he  is,  the  rule  to  be  absolute; 
if  otherwise,  the  rule  to  be  discharged;  with  liberty  to 
turn  the  case  into  a  special  verdict. 

Thb  case  was  argued  in  laS^t  Trinity  term  by  Je^^for 
the  plaintifi^  and  Richardson  for  the  defendant.  For 
the  plaintiff  it  was  argued,  ist,  that  this  was  a  total  loss 
at  the  time  of  abandonment.  For  at  that  time  the  ship  ' 
was  captured,  plundered,  dismantled,  and  given  away ; 
stripped  of  her  cargo^  stores,  provisions,  arms,  ammuni- 
tion, charts,  and  instruments,  without  the  possibility  of 

Q  q  2  replacing 
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1 8 1 6.        replacing  them ;  no  part  of  her  trading  performed ;  the 
' renewal  of  her  voyage  impracticable;  the  ship  itsdf  in 

M'lvKR 

^/.^r.;/;j/  the  poBsession  of  a  foreigner;  every  thing  gone  but  the 
hul^  with  little  probability  of  its  being  restored,  except 
at  a  ruinoQS  expense.  And  if  all  these  circnnfttanoes 
combined  do  not  amount  to  a  tolal  loss,  what  is  it  that 
shall  constitute  a  total  loss,  to  entitle  an  assured  to 
abandon  ?  adly,  If  the  abandonment  was  well  mad^ 
the  plaintiff's  right  to  recover  shall  not  be  defeated  by 
subsequent  events.  For  by  the  abandonment  the  plain- 
tiff acquired  a  right  to  enforce  his  indemnity  from  the 
underwriter  presently,  because  an  abandonment  is  in 
the  nature  of  a  present  demand ;  and  ^\  as  a  present 
demand  cannot  properly  be  made  without  a  present 
right,  if  there  is  a  present  right  there  is  a  ^rrespond- 
ing  obligation  to  accede  to  it  <2tf  pr^Bsenti**  (a)  It  is 
true  that  **  to  authorize  an  abandonment  there  must  be 
actually  a  total  loss,  or  in  the  highest  degree  probable, 
at  the  time  of  abandonment  (6) ;"  but  the  right  of  action 
does  not  depend  on  the  abandonment's  being  accepted, 
but  only  upon  its  being  properly  made.  For  all  the 
foreign  jurists  agree  that  abandonment  once  made  on 
valid  grounds  is  irrevocable  by  both  parties.  Thus 
ijiiidon  (c),  "  a  ship  arriving  at  a  port  of  safety  after 
abandonment  made,  must  belong  with  all  her  profits  to 
the  underwriters;"  and  in  the  terms  of  Valin  (</),  <<  by 
reciprocity  ef  reason  afler  abandonment  declared  the 
assurer  cannot  under  pretext  of  the  return  of  the  vessel 
dispense  with  paying  the  sum  insured.''     So  Emeri-' 


(a)  Per  Loid  £Uoh  C,  Smith  r,  Itohertson^  2  Dvw.  474. 

(I)  Per  tiord  EUenhormgh  C.  J.,  Anderson  t.  ITa/Zfi,  ante,  vol.  i.  240* 

(0  C»  7.  m.  xa.  {i)  Art,  6a 
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gOH{a\  <<  My  ship  is  taken;  I  have  abandoned;  it  is        1816 
released  by  the  captor,  or  otherwise  regains  its  liberty ; 


H1NOBR80N. 


my  underwriters  are  entitled  to  the  benefit  of  such        ff^tinst 
abandonment  without  any  power  in  me  to  deprive  them 
of  it  under  pretest  of  the  return  of  the  vessel.     By  iden- 
tity {ideniitfj  of  reason  I  have  a  right  to  compel  them 

to  the  payment  of  the  sum  insured,  without  any  power 
in  them  to  defend  themselves  under  the  same  pretext." 

And  it  is  added,  **  Abandonment  once  made  is  irrevoc- 
able." Also  Pothier  (6),  <<  Abandonment  transfers 
the  property  irrevocably  to  the  underwriters;"  and 
Guid.  (c),  *<  It  is  equivalent  to  a  transfer ;"  and  Valin 
says  {d)j  ^*  I  cannot  abandon  a  ship  captured  on  condi- 
tion that  if  re-captured  she  shall  still  belong' to  me;*' 
and  again,  <*  After  abandonment  declared  {signifie) 
the  eflects  insured  belong  to  the  assurer  (e);"  and 
Emerigon^  referring  to  Valirij  adds,  <^  This  transfer  of 
proper^  is  of  the  very  essence  of  abandonment."  Thus 
it  appears  that  the  lime  of  abandonment,  and  not  the 
time  of  action  brought,  is  the  period  to  determine  the 
right  of  the  assured  to -recover  for  a  total  loss;  and  it 
was  resolved  in  Dom.  Proc.  that  an  assured  may  aban- 
don notwithstanding  the  ship  is  in  safety  for  the  benefit 
of  the  owners.  (/)  Bainbridge  v.  Niebon  {g)  was  decided 
upon  the  ground  that  the  assured  abandoned  under  a 
mistake  of  fact ;  so  fliat  the  abandonment  was  not  well 
made^  and  the  ship  afterwards  arrived  and  earned  her 
freight  Also  granting  that  an  unconditional  restitu- 
tion of  the  ship  might  have  made  a  difference,  there  is 

{a)  Tratti  iet  Aiittr.  c.17. 1.6.,  where  note  that  the  reference  to 
Poth»  Trait/ tbt  Co$arat  d*Asatr.,  No.  138.  ought  to  be  Na  135. 
{b)  TfMii  in  ConSrat  iTAsSMr.,  No.  35.  (0  C.  7.  ^r/.j. 

Id)  Art. 47.  (e)  Art.  6a  (/)  Smitb  ▼.  Brvwn,  i  Ikw.  349* 

(f)  io£Af/,3S9. 

Q  q  3  nothing 
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181G.        nothing  like  it  in  this  case,  for  nan  constai  at  this  mo- 
"^~'~"        ment  that  the  assured  will  succeed  in  the  appeal ;  and 
against        the  restitution  is  fettered  with  a  pledge  dependent  upon 
the  result  of  the  appeal. 

For  the  defendant,  it  was  denied  that  the  abandon* 
ment  was  well  made.  For  after  the  capture^  the  ship 
was  again  resumed  by  her  crew^  and  the  captain  had 
the  command  of  her ;  and  as  to  the  donation  made  by 
the  French  commander,  it  cannot  be  supposed  that  this 
conferred  any  right,  and  so  the  court  at  Fayal  deter- 
mined ;  and  though  an  appeal  has  been  made  against 
this  determination,  and  a  deposit  required  of  the  as- 
sured, it  never  can  be  presumed  that  the  result  of  that 
appeal  will  be  contrary  to  all  justice,  so  as  to  bring  the 
deposit  into  hazard.  And  the  captain  so  far  from  con- 
sidering it  a  total  loss  writes  that  he  hoped  all  would 
soon  be  settled.  But  in  order  to  warrant  an  abandon- 
ment  the  assured  must  be  ousted  qf  hit  possession  in 
such  a  way  as  to  be  in  its  nature  permanent ;  and  there- 
fore an  embargo  is  not  necessarily  a  good  cause  dl 
abandonment,  (a)  And  here  the  detention  was  tempo- 
rary, viz.  to  abide  the  event  of  the  Portuguese  master's 
claim,  and  the  ship  has  since  been  liberated,  and  arrived 
at  her  port,  and  the  defendant  has  paid  his  proportion 
of  the  actual  damage.  And  if  at  the  time  of  bringing 
the  action,  the  plaintiff  has  been  indemnified,  What  pre- 
tence has  he  for  maintaining  it?  As  if  a  creditor  insure 
the  life  of  his  debtor,  to  the  jextent  of  his  debt,  and  after 
^  the  death  of  the  debtor,  is  paid  the  debt,  he  cannot 
recover  against  the  underwriter,  {b)  Or  if  that  which 
is  in  its  inception  a  temporary  loss,  turn  out  snbse- 

{a)  See  M^Ckrthj  ▼.  AkeU  5  £^f  38S. 
{h)  GodstUl  ▼•  BoUaVf  9  East,  7% 

quently. 
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quently,  and  before  action  brought^  to  be  only  a  partial        jBi6» 
loss,  the  assured  shall  not  by  reason  of  his  abandon-        JTT"* 

.  M'lvin 

ment,  while  the  loss  was  temporary,  be  entitled  to         ^x^mss 
recover  as  for  a  total  loss,  (a)    As  to  Smith  v.  BrawHf 
pethapB  it  was  considered  that  the  ship  was  held  for  the 
benefit  of  all  parties;  if  not  so,  it  seems  contrary  to 
Parsons  \\Scoii{b)  and  other  cases. 

Cut*  adv.  vult. 

Lord  Ellenborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court. 

Tills  was  an  action  upon  two  policies  of  assurance 
underwritten  by  the  defendant  on  the  ship  Tartar^ 
brought  to  recover  a  total  loss,  and  the  question  upon 
the  facts  stated  in  the  case  is,  whether  the  plaintiff  is 
entitled  to  recover  as  for  a  total  loss,  or  whether  it  be  an 
average  loss  only.  (Here  his  Lordship  stated  the  case.) 
It  has  not  been  disputed,  nor  can  it  with  any  colour  of 
argument  be  contended,  that  on  the  4th  of  April  18 14 
there  was  not  a  sufficient  ground  for  the  abandonment 
of  the  ship,  which  was  on  that  day  made  to  the  under- 
writers. The  ship  had  been  captured,  plundered  of 
thirteen  out  of  sixteen  of  her  guns,  and  of  her  stores, 
and  possession  of  her  was  not  restored  till  afterwards, 
i.  e.  on  the  1  ith  ofMajf  1814.  But  it  has  been  argued, 
that  as  a  contract  of  assurance  is  a  contract  of  indem- 
nity, therefore  the  nature  of  the  damnification  at.  the 
time  when  the  action  is  brought  is  to  be  regarded  as 
the  criterion  of  the  right  to  recover  as  for  a  total  loss ; 
and  if  at  that  time  what  had  antecedently  been  a  total 
loss  had  by  subsequent  events  ceased  to  be  so,  and  had 

(a)  Mnhrhige  y.  Neilm,  zo  £ast,  3SQ.  (b)  %  Taunt,  365.  , 

Q  q  4  becomo 
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i8i6.  become  an  average  loss  merelji  that  a  coiDpeiiBat]0B  as 
"•"""^  for  an  averaire  loss  could  alone  be  recovered :  and  the 
ngainit  csse  of  GodsoU  V.  BokkrOf  9  Eastf  ^2•y  principally  d^ 
cided  upon  the  authori^  of  I^rd  JMofij^U  in  ifoMit^^ 
V.  MendeZf  as  to  this  point,  and  the  case  oi  Bainbridge 
V.  NeUsonj' 10 Bast^ '^2^, J  were  cited  for  this  purpose. 
But  in  the  former  of  those  cases  all  cause  of  damn]fic»> 
tion  had  ceased  before  the  action  brought^  and  in  the 
latter  (which  was  an  acticm  as  for  a  total  loss  upon  a 
capture  and  abandonment  as  here)  there  was  an  entire 
restitution  of  the  ship  insured  in  an  undamaged  states 
and  she  afterwards  earned  her  freight ;  so  that  all  pre- 
tence of  total  loss  with  reference  to  the  time  of  bringing 
the  action  bad  in  that  case  ceased.  Here  the  guns  and 
stores  taken  out  of  the  ship  were  never  restored,  her 
voyage  was  completely  lost,  and  the  ship  itself  was 
never  fully  liberated  and  restored  but  upon  an  actual 
deposit  of  a  large  sum,  via.  427/*  iS^.pd.  to  abide  the 
event  of  the  appeal  as  to  Ihe  entire  right  of  the  property 
in  the  ship  itself,  and  subject  to  the  risk  not  only  of  the 
.plaintifPs  losing  that  deposit,  but  of  being  condonned 
in  damages  to  a  much  larger  and  indefinite  amount. 
,  Under  these  circumstances  what  can  be  said  to  be  the 

limit  of  the  plaintiff's  loss?  If  it  is  an  average  loss,  w1k> 
can  state  the  amount  of  such  average?  And  if  not  a 
total  loss,  by  what  circumstance  and  to  what  amount 
is  it  placed  below  that  standard?  The  mere  restitution 
of  the  hull,  iftbe  plaintiff  may  eventually  pay  more  far 
it  than  it  is  worth,  is  not  a  circumstance  by  which  the 
totality  of  the  loss  is  reducible  to  an  average  one.  If 
no  abandonment  had  been  already  made^  do  not  suffi- 
cient circumstances  exist  in  this  case  to  warrant  an 
original  abandcmment  at  the  present  moment?    The 

6.  voyage 
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▼oyage.ia  lost;  the  cargo  which  was  to  be  conveyed  in  i8i6. 
the  abipt  is  wholly  gone;  she  is  8triiq>ed  of  a  great  part  — — 
ofher  necessary  equipment,  stores^  and  furniture^  and  againtt 
the  ultimate  recovery  of  any  thing  is  uncertain,  and  at- 
tended with  the  trouble^  expence,  and  hazard  of  litiga- 
tion. And  can  it  be  said  that  the  effect  of  an  abandon- 
ment, unquestionably  competent  to  have  rendered  the 
loss  a  total  loss  recoverable  as  such  at  the  time  it  was 
made^  can  be  frustrated  and  disappointed  by  the  con- 
tinuance in  part  of  the  same,  and  the  occurrence  in 
part  of  other  accessory  causes  of  loss  of  a  similar 
kind  ?  It  appears  to  us  that  there  existed  at  the  time 
of  the  abandonment,  at  the  time  of  the  action  brought, 
and  that  there  continue  to  exist  at  the  present  moment, 
circumstances  fully  sufficient  to  entitle  the  plaintiff  to 

recover  as  for  a  total  loss. 

Rule  absolute. 


Ramsbottoh  and  Others  agonist  Harcourt    frOttf, 

_  _  M.  9th. 

and  Bawden. 

DAWDENf  an  attorney  of  this  court,  was  arrested  An  attarney 
upon  a  latitat,  and  gave  bail  to  the  sheriff  in  a  suit  ^ir.dy  with  « 
by  bin  brought  against  him  and  florc^wf  jointly,  Har-  JSSci'of"^ 
court  having  privilege  of  parliament.    And  upon  a  rule  p^rlnmcnt* 
nisi  that  the  bail-bond  might  be  delivered  up  to  be  can-  hli  pnwi^t, 
celled,  and  common  bail  filed,  the  question  was,  whether 
in  this  case  Banoden  should  be  allowed  his  privilege^ 
where  he  was  sued  jointly  with  one  who  is  privil^ed;  it 
being  contended  on  his  behalf  that  an  attorney  only  loses 
his  privilege^  where  he  is  sued  with  another  who  is  not 
privileged.     And  Roberts  v.  Masmt  {a)  was  cited. 

(a)  K  T^ttunU  254. 

The 
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1 8 1  o.  The  Attorney-General  and  Conufti,  who  shewed  caua^ 

• 

„  referred  to  Tidd's  Prac,  (a)  for  the  rule,  that  an  attorney 

a^einst        shall  Hot  be  allowed  his  privil^e,  where  he  sues  or  is 

Harcourf.  . 

sued  en  atUre  droits'  or  jointly  with  his  wife  or  other  per- 
son who  is  not  privileged.  And  though  in  this  case  the 
person  with  whom  Bawden  is  sued  has  privilege  of  par- 
liament, yet  if  the  plaintifis  had  sued  by  original,  BaW' 
den  clearly  would  not  have  been  allowed  his  privily; 
and  the  rule  seems  to  be  that  wherever  a  diflferent  re- 
medy from  that  in  which  an  attorney  is  entitled  to  his 
privilege  lies  against  him  jointly  with  another,  there 
he  shall  not  be  allowed  his  privilege. 

The  Court  agreed,  that  where  an  attornqr  is  sued 
jointly  with  a  person  not  privileged,  he  shall  not  be 
allowed  his  privilege.  But  they  inquired  if  there  was 
any  authority  to  the  same  effect,  where  an  attorney  is 
sued  with  a  privileged  person.  And  it  being  admitted 
that  there  was  not  any  such  authority,  they  said  that  in 
the  present  mode  of  proceeding  by  bill  the  attorney  was 
intitled  to  his  privilege. ' 

Rule  absolute,  (b) 

Peake  and  Casberd  were  in  support  of  the  rule. 

{a)  76.  {h)  Sec  i/m/.Pr.  568.  7th  edit. 
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ABANDONMENT , 
See  Insurance,  5.  ?• 

ACCEPTANCE, 
See  Bills  of  Exchange,  4. 

ACTION  ON  THE  CASE. 

1.  'T^HE  trustees  of  a  public  road, 

JL  who  were  empowered  and 
required  by  act  of  parliament  to 
place  lamps  along  the  road,  if  they 
should  think  necessary,  and  to 
make  contracts  for  the  cleansing  of 
the  road,  and  to  take  a  night-toll 
for  the  purpose  of  enabling  them 
to  light  and  watch  the  same,  were 
held  not  liable  in  an  action  upon 
the  case  for  an  injury  suffered 
by  an  individual  in  crossing  the 
road  at  night,  by  falling  over  a 
Iveap  of  scrapings  left  on  the  road- 
side, after  cleansing  the  road,  with- 
out any  lights.  Harris  and  Wife 
y.  Baker,  E.  55  G.  3.        P^e  27 

2.  Where  plaintiff  declared  that  be- 
fore and  at  the  time  of  committing 
the  grievance,  he  was  navigating 
his  iMirges  laden  with  goods  along 
a  public  navigable  creek,  and  that 
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defendant  wrongfully  moored  a 
barge  across,  and  kept  the  same 
so  moored,  from  thence  hitherto, 
and  thereby  obstructed  the  public 
navigable  creek,  and  prevented 
the  plaintiff  fi'om  navigating  his 
barges  so  laden,  per  quod  plttntiff 
was  obliged  to  convey  his  goods  a 
great  distance  over  land,  and  was 
put  to  trouble  and  expence  in  the 
carriage  of  his  goods  over  land: 
Held  that  this  was  such  a  special 
damage  for  which  an  action  upon 
the  case  would  lie.  Rase  and 
Others  v.  MUeSy  E.  55  G.  S.  P.  101 

AFFIDAVIT, 

See  Error,  Writ  of.   Quo  War- 
ranto. 

Affidavit  of  debt,  '<  that  defendant  is 
indebted  to  plidntlff  in  600(tf.  upon 
a  bond,  bearing  date,  &c.  and 
made  and  enter^  into  by  defend- 
ant to  plaintiff  in  the  penal  sum  of 
25,0001."  without  shewing  the  con- 
dition of  the  bond,  is  insi^dent ; 
and  the  Court  discharged  defend- 
ant 
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ARMY. 


ASSUMPSIT. 


ant  on  common  bsdl.     Bosanauet 
and  Others  v.  FiUUy  T.  55  G.  3. 

Page  329 

AMENDMENT. 

1.  Where  a  verdict  was  given  for  a 
sum  exceeding  the  damages  in  the 
declaration,  and  judgment  entered 
for  the  same,  and  writ  of  error 
upon  the  judgment  assigning  that 
for  cause,  the  Court  aUowcd  the 
plainti£&  to  amend  the  judgment 
and  transcript  in  a  term  sub- 
sequent to  that  in  which  the  judg- 
ment was  signed,  by  entering  a 
remittitur  for  the  excess.  Usher 
and  Another  v.  Dansey  and  Others^ 
JE»  55  GmS»  y^ 

2.  The  Court  refused  to  allow  plain- 
tiff to  amend  a  fi.  fa.  where  the 
defendant  had  become  bankrupt 
before  sale  of  the  goods  taken 
under  it.  Hunt  v.  Pasman,  T. 
55  0.3.  328 

ANNUITY, 
See  Bankrupt,  2.    Debt,  1. 

APPEAL, 

See  Mandamus,  5,  6. 

An  appeal  does  not  lie  to  the  quarter 
sessions  against  an  order  for  relief. 
The  King  v.  The  Justices  ofDewmy 
M.  66  G.  3.  4fil 

APPOINTMENT, 
See  Overseers. 

ARMY. 

In  trespass  against  the  adjutant  of 
a  regnnent  of  local  militia  for  ar- 
resting and  imprisoning  a  serjeant 
m  the  same  regiment,  upon  a 
charge  of  unsoldier-like  conduct  in 
exciting  disobedience  and  mutiny, 
it  is  a  good  defence  upon  the 
general  issue  that  the  action, was 
not  brought  within  six  months  after 


the  &ct  comniitted ;  but  if  the  im- 
orisonment'  is  continued  by  de- 
fendant, in  pursuance  of  orders 
from  the  commanding  officer  of  die 
regiment,  to  a  period  within  six 
months,  the  action  lies ;  unless  the 
continuance  of  it  be  justifiable  on 
the  part i>f  the  commanding  officer; 
and  such  continuance  was  held  to 
to  be  justifiable  where  it  was  in 
order  to  bring  plaintiff  to  a  general 
court-martial  for  uttering  words  in 
the  presence  of  several  seijeants 
and  others  of  the  utaae  regiment, 
amounting  to  disorderly  conduct 
on  the  part  of  plaintiff  to  the  pre- 
judice of  good  order  and  military 
discipline,  within  the  24th  section 
of  the  articles  of  war,  art.  2.,  al- 
though the  words  uttered  referred 
to  an  order  made  by  the  com- 
manding officer,  which  he  was  not 
strictly  competent  to  make,  and 
although  plamtiff  was  acquitted  by , 
the  sentence  of  the  court-martiai. ' 
Bailey  y.Warden  (in  Error)y  M. 
56G.S.  P^e400 

I 

ASSUMPSIT. 

Where  a  pauper  had  his  leg  acci- 
.  dentally  -fractured  in  one  parish, 
and  was  conveyed  to  the  next 
house  in  an  adjoining  pariah,  and 
was  confined  there  ana  visited  by 
the  overseer,  and  attended  by  tbe 
surgeon  who  attended  the  parish 
poor,  with  the  knowledge  of  the 
overseer:  Held  that  the  surgeon 
might  have  assumpsit  against  the 
overseer  for  the  expences  of  the 
cure ;  for  there  was  not  any  obli- 
gation against  the  pariah  where 
ttie  accident  happened  to  pay  these 
expences,  and  tne  overseer's  know- 
ing of  and  not  repudiating  the  sur- 
geon's attendance  was  equivalent 
to  a  request.  Lamb  y.Bunce^  T. 
55G.i.  275 


ATTOR- 


BANKRUPT. 

ATTORNEY, 
See  Privilsgi. 

ATTORNEY,  WARRANT  OF, 
See  Practice,  1. 

AVERMENT, 
See  Evidence,  7,  8. 

BAIL, 
See  Escape. 

1.  Bail  allowed  to  justify  in  respect 
of  property,  consisting  partly  of 
cash  and  partly  of  a  freehold 
house  at  Gibraltar*  Beardmore 
and  Others  v.  Phittips,  T.  55  G.  3. 

Paffe  173 

2.  A  native  of  England  was  allowed 
to  justify  as  bail,  in  respect  of 
property  partly  in  England  and 
partly  abroad.  Graham  v.  Ander- 
son,  M.  56  G.  3.  371 

BAIL-BOND, 
See  Pleading,  1. 

BAIL,  RECOGNIZANCE  OF, 
See  Scire  Facias. 

BANKRUPT, 

See  Amendment,  2.  Partners,  1 

1«  A  transfer  of  a  ship  and  cargo  at 
sea,  conveyed  by  M.  to  iS.  as  a 
security  for  money  borrowed,  by 
executing  and  delivering  to  S.  a 
bUl  of  sale  of  the  ship,  a  policy 
npon  ship  aqd  cai:go,  and  indorsing 
the  bills  of  lading,  was  held  not  to 
pass  the  property  to  S,,  where  S, 
neglectea,  upon  the  ship's  return 
and  notice  thereof,  to  tate  posses- 
sion, or  to  do  any  act  to  notify 
the  transfer  of  tne  pr^operty  to 
him ;  but  that  the  property  passed 
to  the  assignees  ox  M.,  who  be- 
came banlaupt,  as  being  in  the 
possession,  order,  and  deposition 
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ofM.  at  the  time  when  he  became 
bankrupt  within  the  stat.  21  JacA* 
c.  19.  Also  that  an  agreement  be« 
tween  M.  and  the  captain,  thiS 
the  captain  should  have  one-fifth 
share  of  the  profit  or  loss  of  the 
voyage  on  ship  and  cargo,  did  not 
prevent  S.  from  taking  possession. 
Mair  and  Others^  Assignees^  v. 
Glennie  and  Others^  Assignees, 
T.  56  G.  S.  Page  240 

2.  A  surety  in  an  annuity  deed  who 
is  compelled  by  the  annuity  credit- 
or after  the  bankruptcy  and  allow- 
ance of  the  certificate  of  the  prin- 
cipal to  pay  several  sums  for  arrears 
due  after  the  issuing  of  the  com- 
mission, is  not  within  stat.  49  G.  3. 
c.  121.  s,  8.,  and  therefore  may 
have  an  action  against  the  princi- 
pal for  such  sums,  and  hold  ^im  to 
bail.  Welsh  v.  Wekh  and  Another, 
T.  55  G.  3.  332 

BASTARD. 

1.  Order  of  filiation  on  the  putative 
father,  stating  that  the  child  is 
likely  to  become  chargeahUy   held 

**  sufficient,  without  shewing  that  it 
was  actually  chargeable.  Rex  v. 
The  Inhabitants  of  Hartington 
Upper  Quarter^  H.  56  G.  3.      559 

2.  If  the  order  directs  let  sum  to  be 
paid  towards  the  lying-in  and  main- 
tenance, it  seems  to  be  enough, 
without  statins  that  the  sum  was 
expended  by  the  overseers.  And 
if  it  be  stated  to  be  on  complaint 
of  the  overseers  of  a  township  it 
need  not  state  that  it  is  a  township 
maintaining  its  own  poor.  f^. 

BILLS  OF  EXCHANGE. 

1 .  A  bill  of  exchange,  drawn  in  this 
form:  "Pay  to  our  order,"  &c. 
signed  in  the  name  of  two  persons 
and  Co.,  and  accepted  by  defend- 
ant, may  be  declared  upon  by  the 
indorsees  as  a  bill  drawn  by  an  ag- 
gregate 
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BOND. 


gregate  firm,  and  if  it  be  proved 
Uiat  the  firm  consists  of  onl^  one 
person,  yet  it  is  not  a  variance. 
Ba$s  and  Another  v.  Clive^  E. 
55G.S.  Page  13 

2.  The  drawer  of  a  bill  of  exchange, 
who  has  no  effects  in  the  hands  of 
the  drawee,  except  that  he  has 
supplied  him  with  goods  upon  cre- 
dit, which  credit  does  not  expire 
until  long  after  the  bill  would  be- 
eome  due,  is  not  discharged  by 
want  of  notice  of  the  dishonour. 
Clarice  v.  Daban,   T.  55  G.  8. 

226 

3.  Time  given  by  the  indorsee  to  the 
payee    does    not   discharge    the 

drawer*  ^• 

4.  Where  the  holders  of  a  foreign  bill 

<^  exchange,  payable  60  days  after 
sight,  presented  it  to  the  drawees 
for  acceptance,  which  being  re- 
fused, they  protested  it  for  non- 
acceptance,  and  afterwards,  on  the 
day  whop  it  became  due,  presented 
it  to  the  drawees  for  payment, 
making  a  charge  for  the  expences 
of  protesting  it,  to  whicn  the 
drawees  said,  '<  This  bill  will  be 
paid,  but  we  cannot  allow  you  for 
a  duplicate  protest,"  and  the  hold- 
ers refused  to  receive  pajrment 
without  Uie  charges,  and  afterwards 
the  drawees  revoked  their  offer  to 
pay :  Held  that  they  might  well 
do  so,  for  this  did  not  amount  to 
an  acceptance  of  die  bill  by  the 
drawees.  Anderson  and  Others  v. 
Heath  and  Others,  T.  55  G.  3.  303 

5.  A  bill  of  exchange  payable  at  a 
banker's  in  London,  wnich,  by  rea- 
son of  being  mislaid,  was  not 
presented  for  pajrment,  but  the 
acceptor  was  some  months  after- 
wards informed  of  its  being  mislaid 
was  held  not  to  be  discharged,  but 
that  the  drawer  might  set  it  off  in 
an  action  brought  against  him  by 
the  acceptor,  althou^  the  bankers 
at  whose  house  the  bill  was  pay- 


able failed  in  the  interval,  and  the 
acceptor  had  at  all  timet  up  to  tlie 
failure  of  the  bankers  a  balance  in 
their  hands  sufficient  to  cover  the 
acceptance.  Sebag  v.  AbHbclf  H. 
56  G.  3.  Page  462 

6.  Where  the  indorsee  declared 
against  the  maker  of  a  promissory 
note,  that  he  made  the  same  pa^ 
able  at  the  house  of  Messrs.  B.  and 
Co.,  London,  ana  upon  production 
of  the  note  at  the  trial  it  appeared 
that  the  address  at  the  houae  of 
Messrs.  B,  and  Co.  was  not  a  part 
of  the  note,  but  only  a  memonn- 
dum  at  the  foot  of  the  note :  Held 
that  this  was  a  variaacet  Exom  v. 
RusseU,  H.56G.S.  505 

BOARD  OF  CONTROL, 

See  Mandamus,  3. 

BOND, 

See  Rblbasb,  2. 

In  debt  on  bond,  conditioned  for  the 
performance  of  several  things,  if 
one  of  them  be  void  at  the  common 
law,  yet  the  bond  may  be  good  for 
the  others ;  as  where  it  was  con- 
ditioned to  pay  money  to  the 
obligee  upon  the  conveyance  of  an 
estate  to  the  obligor,  and  to  pre- 
sent the  obligee's  son  to  the  next 
avoidance  or  a  church,  the  advow- 
son  of  which  belonged  to  the 
estate,  if  he  were  then  of  age  to 
take  it,  or  if  not,  to  procure  the 
person  wHo  should  be  presented  to 
resign,  uppn  notice  of  the  8on*s 
being  qusdified  to  take  it,  and  to 
present  him :  Held  that  admitting 
that  part  of  the  condition  for  the 
presentation  of  the  oblieee's  son 
to  be  simoniacal,  yet  the  bond  was 
good  for  the  payment  of  the  mo- 
ney. Newman^  Executor  of  H* 
Nexjiman,  v.  Newman,  E,  55  G.  3. 

66 

BROKER 


CHARTER-PARTY. 


COSTS. 
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BROKER  AND  PRINCIPAL. 

Where  defendant  purchased,  as  bro- 
ker for  B.^  the  goods  of  A,^  for 
whom  he  sold  tnem  under  a  del 
credere  commissiony  and  did  not 
disclose  at  the  time  die  name  of  ^., 
but  disclosed  it  soon  after,  and  af- 
terwards paid  A.,  the  price :  Held 
that  in  an  action  by  the  assignees  of 
B.  to  recover  the  balance  due  upon 
a  resale  of  the  goods  made  by  de- 
fendant on  account  of  B.^  defend- 
ant was  not  entitled  to  set  off  either 
under  stat.  2  6.2.  c.  22.  f.lS.,  or 
5G.2.  c.SO.  <«28.,  the  payment 
made  to  A.  Morris  v.  deashyy 
H.  56G.S.  Page566 

CANTEEN, 
See  Poor  Rate,  2. 

CERTIORARI, 
See  Ov£RSE£R8.    Sessions. 

1.  Certiorari  granted  at  the  instance 
of  the  Attorney-General  on  behalf 
of  a  prisoner  to  remove  an  indict- 
ment for  marder,  found  against 
him  at  the  sessions  for  the  city  of 
Rochester  i  also  a  habeas  corpus  to 
bring  the  prisoner  into  this  court. 
The  King  v.  Thomasy  M.  56  G.  3. 

442 

2.  An  indictment  found  at  the  quar- 
ter sessions  upon  stat.  52- G.  3. 
cABS.  S.12.  for  disturbing  a  re- 
ligious assembly,  may  be  removed 
into  this  conrtoj  certiorari  before 
trial.  The  King  v.  fVadley,  H. 
as  G.  3.  508 

CHARTER-PARTY, 

See  Freight. 

Where  defendant  chartered  his  ship 
to  the  conunissioners  of  the  trans- 
port service  on  behalf  of  the  crown, 
to  be  employed  as  a  transport,  and 
the  ship  m  the  course  of  such  em- 
ployment made  several   voyages 


from  Depiford  to  foreign  ports  and 
back,  held  that  by  the  terms  of  the 
charter-party,  coupled  with  the 
nature  of  the  service,  a  temporary 
ownership  passed  to  the  crown,  so 
that  defendant  during  the  time  of 
such  service  was  not  to  be  consi- 
dered as  owner  within  the  charters 
granted  to  the  Trinity- Houscy 
wliich  impose  lighthouse  duties, 
and  for  buoyage  and  beaconage, 
on  the  masters  and  owners  of 
ships.  The  Master^  Wardens^  and 
Assistants  of  the  Trinity-House  v. 
Clark,  T.  55  G.  3.  288 

CHURCH  RATE, 
See  Mandamus,  fL 

CODICIL, 
See  Devise,  1. 

COPYHOLD, 
See  Mandamus,  1. 

COSTS. 

1.  A  suggestion  cannot  be  entered 
under  stat,  23  G.  2.  c.  S3,  in  order 
to  entitle  the  defendant  to  double 
costs,  after  judgment  by  default 
and  writ  of  inquiry,  but  only  where 
there  has  been  a  trial.  Harris  v. 
Lloyd,  E.  55  G.  3.  169* 

2.  The  sessions  before  whom  a  pa- 
rish is  acquitted  upon  the  trial  of 
an  indictment  for  not  repairing  a 
highway,  may  by  their  on^r  award 
C.  and  E,  to  pay  costs  to  the  pa- 
rish, although  the  names  of  C.  and 
E*  be  not  on  the  back  of  the  in- 
dictment, and  although  the  indict- 
ment originated  in  6  presentment 
of  A*  and  B.  constables,  whose 
names  are  on  the  indictment;  and 
it  is  enough  if  the  order  is  intituled 
as  in  the  prosecution  of  C  and  £., 
without  shewing  further  that  C. 
and  E,  are  prosecutors;  neither 
need  it  appear  on  the  face  of  the 

order 
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order  that  the  indictment  was 
tried,  if  that  appear  by  the  record 
of  the  proceedinfis ;  and  the  order 
is  good  in  form  if  it  be  for  the  pay- 
ment of  the  costs  to  the  solicitor  of 
the  parish,  ITie  King  v.  Comme- 
reU  andEUisy  T.  53  G.S.  Page  203 

3.  Upon  a  petition  to  the  House  of 
Commons  against  the  return  of  a 
member,  and  also  charging  the  re- 
turning-officer  with  corruption  and 
bribery,  if  the  retuming-officer  at- 
tend by  his  counsel  and  agent  be- 
fore the    select  committee,    and 
bring  witnesses  to  defend  himself 
against  those  charges,    and    the 
committee  report  that  the  charges 
appea^d  to  them  frivolous  and 
vexatious,  which  resolution  is  en- 
tered in  the  journals,  and  the  re- 
tuming-officer obtain  the  Speaker's 
order  and  certificate,  pursuant  to 
Stat.  28  G.  3*  s.  52.,  ascertaining 
the  amount  of  his  costs  and  ex- 
pences,  debt  lies  to  recover  them. 
Trueman  v.  LMmbcri  and  Others, 
T.  55  G.  3.  234 

4.  The  costs  of  a  prosecution,  in  the 
borough  court  ot  Liverpool,  for  a 
felony  committed  withm  the  bo- 
rough, may  be  ordered  by  the 
Court  to  be  paid  by  the  treasurer 
of  the  coun^  of  Lancaster,  the 
borough  of  Liverpool  not  having 
exclusive  jurisdiction,  nor  any  trea- 
surer like  a  county  treasurer,  nor 
any  rate  in  the  nature  of  a  county 
rate,  but  contributing  as  a  part  of 
the  county  to  the  county  rate. 
The  King  v.  Johnson,  H.  56  G.  3. 

515 

COTTON, 
See  Wool. 


COUNTY  RATE. 

A  charter  granting  jurisdiction  to  bo- 
roughs justices .  over  a  district  not 
within  the  borough,  without  words 
of  exclusive  juriMliction,  does  not 


exclude  the  coun^  justices  from 
rating  the  district  to    a  county 
rate;  therefore,where, by  charters 
Edto,^,  and  £f.7.  to  the  borough 
of  Leicester^  the  borough  justices 
have  exclusive  jurisdiction  witfaun 
the  borough,  with  a  non-intromit- 
tant  as  to  the  county  justices ;  and 
by  another  charter,£/ur.,  all  houses, 
&c.  within  the  parish  of  5#.  Mary, 
in  Leicester^  are,  put  under  the  go- 
vernment and  jurisdiction  of  the 
borouffh  justices,  saving  to  all  per- 
sons their  rights  and  jurisdictions : 
Held    that   the  justices   for  the 
bounty  of  Leicester  might  well  im- 
pose a  county  rate  upon  a  jpart  of 
the  parish  otSi»  Mary,  which  lies 
withm  the  county,  and  not  within 
the  borough,  although  a  rate  in 
the  nature  of  a  coun^  rate  had 
been  previously  imposed  for  the 
same  time  by  the  borough  justices ; 
and  although  it  appearea  that  in 
one  instance  only  in  1684,  this  part 
of  the  parish  luid  contribaiea  to 
the  rate  for  the  county  at  large, 
and  that  from  1768  ta  the  present 
time  rates  in  the  nature  of  county 
rates  had  been  assessed  upon  the 
parish  at  hurge  by  the  borough 
justices;   for  before  the  charter 
Elix.  this  part  of  the  parish  could 
not  have  been  contributory  to  the 
borough  rates^and  must  have  been 
by  law  contributing  to  the  county 
rates,  and  the  charter  did  not  vary 
the  place  to  which  it  should  con- 
tribute from  the  county  to  the  bo- 
rough ;  and  though  there  was  no 
poor  rate,  or  petty  constable,  or 
other  peace  officer  for  this  part  of 
the  parish,  out  of  which  the  rate 
might  be  levied  by  stat.  12  G.  2- 
c:2Q.,  yet  the  statute  does  not  on 
that   account  transfer    the   right 
from  the  county  to  the  borough 
justices,  and  the  44  G.  3.  c.34.  #.9. 
(local  act)    supplies    any   defect 
which  there  might  be  in  12  G.  2. 
C.29.  to  warrant  the  levy.    Bates 

V.  Win- 


DEBT. 

■  T,   WtnstanUy  and  Another^   Af. 
^G.S.  Pftge429 

COVENANT, 
See  Variance.    Warranty. 

1.  Covenant  lies  by  devisee  of  lands 
in  fee  upon  a  covenant  made  by 
defendant  to  the  testator,  to  whom 
defendant  conveyed  the  lands  in 
fee,  that  defendant  was  lawfully 
seised,  &c.  and  had  a  good  right  to 
tjonvey,  &c.;  for  such  covenant 
run9  with  the  land,  and  though 
broken  in  the  lifetime  of  testator, 
is  a  continuing  breach  in  the  time 
of  the  devisee,  and  it  is  sufficient 
to  allege  for  damage  that  thereby 
the  lands  are  of  less  value  to  the 
devisee,  and  that  he  is  prevented 
from  selling  them  so  advantage- 
ously. Kingdim  v.  NoUle^  E. 
55  G.  S.  53 

$•  Covenant  lies  by  the  heir,  upon  a 
covenant  made  to  the  ancestor  and 
his  heirs,  to  whom  lands  are  con- 
veyed in  fee  by  husband  and  wife, 
that  he  and.  his  wife  will  make  fur- 
ther assurance  upon  request  of  the 
ancestor  and  his  heirs;  and  the 
heir  may  well  assign  for  breach, 
that  his  ancestor  requested  the 
husband,  that  he  and'his  wife  would 
lev^  a  fine  to  pass  the  estate  of  the 
yme  legally  to  him  and  his  heirs, 
which  they  refused  to  do  before 
'  their  decease,  per  quod  after  the 
death  of  the  ancestor  the  devisee 
of  the  wife  ejected  the  heir.  Jones 
and  Another  v.  King,   T.  55  G.3. 
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DEBT, 

See  Sheriff. 

1.  Debt  does  not  lie  at  the  common 
law,  nor  by  stat.  8  Ann,  c.  H.  for 
the  arrears  of  an  annuity  or  yearly 
rent  devised  payabfe  out  of  lands 
to  A.  during  the  life  of  J?«,  to 
Vol.  IV. 


whom  the  lands  are  deiosed  for  life, 
paying  the  same  thereout,'  so  long 
as  the  estate  of  freehold  continues. 
I  Webb  V.  Jiggs  and  Martha'  his 
Wife,  E.  55^.S.  Page  113 

2.  Debt  lies  by  the  assignees  of  a 
replevin  bond  against  one  of  the 
sureties  in  the  dctinet  only.     And 
where  they  .declared  that  at  the 
city  of  C,  and  within  the  jurisdic- 
tion  of  the  mayor  of  the'  city,  they 
distrained  the  goods  of  W.  H.  for 
rent,  and  that  W.  H.  at  the  said 
city  made  his  plaint  to  the  mayor, 
Ac,  and  prayed  deliverance,  &c. ; 
whereupon  the  mayor  took  from 
him  ana  the  defendant,  and  another 
person  a  bond  which  they  ffl  three 
executed,  conditioned  for  W.  H 
appearing  before  the  mayor  or  his 
deputy  at  the  next  couh  of  record 
of  the  city,  and  there  prosecuting 
his  suit,  &c, ;  and  thereupon  the 
mayor  replevied,  &c. :  Held'  that 
it  was  not  ground  for  special  de*- 
murrer,  that  the  declaration  did 
not  shew  a  custom  for  the  mayor 
to  grant  replevin  and  take  bond, 
and  did  not  shew  that  plaint  was 
made  in  court.     Wilson  v.  Hobday. 
E.  55  G.  3.  1^ 

DEL  CREDERE  COMMISSION, 
See  Broker. 


DEPOSITIONS. 
See  Evidence,  2j  8. 

DEVISE, 

See  Will.  Foreign  Court. 

1.  Devise  to  J.  B.  of  all  his  plant- 
ations,  lands,  tenements,  negroes, 
slaves,  cattle  plantations,  stock, 
utensils,  and  hereditaments  in  the 
isJand  of  St.  Kitts,  to  hold  to  J.  B., 
his  heirs,  executors,  &c.,  accord- 
ing to  the  nature  and  quality 
R  r  thereof, 
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thereof,  to  the  use  that  W.  B. 
ahould  hare  one  clear  annuity  or 
rent-charge  of  150i.  for  his  life,  to 
be  issuing  out  of  said  plantations, 
&c.,  and  subject  to  and  chargeable 
as  aforesaid  to  the  use  of  «/•  JB.» 
his  heirs,  executors,  &c.  according 
to  the  nature  and  quality  of  the 
premises.  Codicil,  reciting  the 
death  of  W,  B.,  devised  the  said 
annuity  to  trustees  in  trust  for  Af • 
G.  for  life,  to  be  raised  out  of  his 

r  said  plantations  and  estates,  and 
paid  m  same  manner  and  with  like 
remedies  as  directed  in  favour  of 
W.  B.  Second  codicil  revoked 
that  part  of  first  in  which  he  had 
given  to  Af.  G.  150/.  per  ann.  and 
instead  thereof  he  ^ave  20/.  per 
ann.  to  M.  G.  for  li£.  Third  co- 
dicil revoked  that  part  of  the  will 
in  which  he  devised  to- «/.  B*  all 
bis  estate  and  property  in  St.  KUts 
and  declared  the  same  void^  and 
^ve  and  bequeathed  the  said  pro* 
perty  to  J.  B.  in  &e :  Held  that 
the  azmuity  given  to  M.  G.  J^ythe 
1st  codicil  was  not  revoked  by  the 
last  codicU,  nor  reduced  bv  the 
2d  codicil,  the  2d  codicil  not  being 
executed  according  to  the  statute 
of  frauds,  which  is  in  force  in  the 
said  island  of  iS^CAmifopAer.  Beck- 
ett and  Another y  Assignees  of  M. 
GouU,  fVidoxVf  a  JSankrupty  v. 
Harden  and  Another,  E.  55  G.  3. 

Page  1 

2*  Devise,  Ist,  to  my  wife  all  my 
goods,  &c.  to  her  and  her  heirs, 
also  three  cow-commons  to  her 
and  her  heirs ;  2dly,  to  my  two  ne- 
phews all  that  piece  of  land  called, 
&c.,  also  to  my  nephews  all  that 
piece  of  land  called,  ^q,  as  tenants 
m  common,  and  to  their  several 
lietrs  and  assigns  for  ever;  Sdly, 
^^  I  give  to  J.  C.  aU  that  my  house 
andpremises  atV,  I  also  give  to 

'  3*^*aU  that  my  land  in  P.  and  R. 
to  him,  his  heirs  and  assigns  Jbr 

lof 


ever  ••**  Held  that  /.  C  took  a  iee 
in  the  house  and  premises  as  well 
as  in  the  land.  Fenny  d^  CoUings 
V.  Etvestace^  E.  55  G*  S.    Page  58 

3.  Devise  of  lands  to  R.  JD.,  his 
eldest  son,  and  his  heirs ;  but  if  it 
should  happen  that  R,  D.  skcM 
die  and  leave  no  iseue^  then  to  his 
son  W.  jD«  and  his  heirs;  and  if  he 
should  die  without  issue,  th^i  to 
his  son  £•  D.,  &c. :  Held  that  R. 
D.  took  an  estate  tail.  Dansey  v. 
GrijffUhs,  E.  55  G.  3.  61 

4.  Devise  to  his  wife  and  daughter 
£•  jointlv  durinff  his  wife's  life,  and 
from  and  after  her  decease  to  the 
use  of  £•  for  lifcs  and  from  and 
after  her  decease  to  her  first  and 
every  other  son,  according  to  j»eni- 
ority,  and  for  want  of  such  sons  to 
her  daughter  or  daughters  to  be 
equally  divided,  and  if  there  should 
be  no  more  than  one  daughter^  to 
her  use;  afid  in  default  of  suck 
issue  of  his  daughter  E^  to  his 
daughter  M.  for  life,  then  to  her 
first  and  every  other  son,  ^subject 
to  the  like  restrictions  and  limita- 
tions, and  for  want  of  such,  to  the 
daughter  or  as  many  daughters  ofM. 
to  be  equally  divi&d ;  and  for  want 
of  such,  to  his  daughter  C«  for  life, 
(remainder  in  like  manner) ;  and  for 
•mant  of  all  such  issues,  to  his  own 
right  heirs  for  ever;  Held  that 
the  remainder  to  M.  and  her  diik> 
dren  was  not  a  contingent  remain- 
der defeasible  hj  the  event  of  £.'s 
dying  and  leavmg  a  daughter,  in 
whom  the  estate  vested ;  but  that 
such  remainder  took  effect  in  the 
children  of  Af.  upon  the  death  of 
the  daughter  of  £•  Goodrigkt  d. 
JUoyd  and  Others  v.  Jone^  and 
Others,  E.  55  G.  3.  88 

5.  Devise  to  his  wife  for.  life,  ^re- 
mainder to  trustees,  &c.  remainder 
to  his  daughter  for  life,  remainder 
to  trustees,  &c.,  remainder  to  the 
heirs  oi^  her  body ;  and  for  want  of 

such 
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such  issue,  remainder  over  in  fee ; 
it  being  his  will  and  meanine,  that 
after  the  decease  of  his  wife,  his 
daughter  should  have  only  an  es- 
Ute  for  life,  and  that  after  the  de- 
cease of  his  wife  and  daughter  the 
premises  should  go  to  and  vest  in 
the  heirs  of  the  body  of  his  daugh- 
ter ;  and  for  want  of  such  issue, 
should  eo-over  in  fee,  and  that 
his  daughter  should  not  have  any 
power  to  defeat  his  intent :  Held 
thatthe  daughter,  notwithstanding, 
took  an  estate  tail,  and  barred  the 
remainder  over  by  suffering  a  re- 
covery. Roe,  dem.  Thong  v.  Bed- 
ford,  M.  X  G.  3.  Page  362 

6.  Devise  to  wife  of  '^  all  and  singu- 
lar my  freehold  lands,  messuages, 
and  tenements  at,  &c,  or  elsewhere 
together  with  all  my  household 
goods,  ftc.  for  life,  and  after  her 
decease  then  all  the  said  estates, 
goods,  &c.  to  be  divided  among 
my  sons  (naming  five)  share  and 
share  alike:"  Held  that  the  sons 
took  a  fee  in  the  lands  after  the 
uleilith  of  the  wife,  and  that  the 
estate  of  one  of  them  was  well  de- 
vised to  another,  by  a  devise  "  of 
all  nty  proportionable  share  which 
belongs  to  me  after  my  mother's 
death,  to  him  and  his  heirs.     Roe 
dem.  AUport  and  Others,  v.  Bacon, 
M.  56  G.  S.  366 

7.  Devise  of  testator's  reversion  to 
</•  ff,  for  life,  with  power  to  joint* 
ure  and  raise  portions  for  younger 
children,  remainder  to  his  first  and 
other  sons,  &c.,  with  power  to  J. 
N*  and  those  in  remainder  during 
their  respective  possessions,  to 
make  leases  of  the  lands  in  Sussex 
and  Huntingdonshire  for  not  ex- 
ceeding 21  years,  at  the  mo^^r^n^; 
and  of  the  lands  in  Middlesex  and 
London  for  not  exceeding  61  years 
at  the  usual  or  other  the  most  rent: 
Held  that  </«  N.  might  well  lease 
the  lands  in  Midlesex  upon  a  fine, 
and  at  a  reserved  rent,  which  rent 


exceeded  the  rent  reserved  upon 
a  former  lease  in  beinff  at  the  oate 
of  the  will,  and  at  the  testator's 
death,  and  upon  which  lease  the 
then  lessor  had  also  taken  a  fine* 
Dot,  d*  Newnham  and  Anpther  v. 
Creed,  M.  56  G.  3.  Page  -37 1 

8.  Where  T,  T.  was  seised  of  ames* 
suage  and  lands  in  a'  parish,  and 
in  two  hamlets  of  the  same  parish, 
which  he  purchased  9f  Z.,  and  let 
to  a  tenant  at  one  entire  rent,  and 
afterwards  otlier  lands  were  allot* 
ted  to  him  under  an  inclosure  act, 
in  lieu  of  the  said  lands,  except 
the  messuage  and  two  acres^  which 
remained  as  before,  all  which  the 
tenant  continued  to  hold  «t  the 
same  rent  as  before;  and  after* 
wards  T,  T.  devised  all  his  mes* 
suage,  farm,  and  lands,  &c.  situate 
in  one  of  the  two  hamlets  by  name, 
in  the  said  parish  which  he  pur* 
chased  of  Z. .-  Held  that  the  lands 
in  the  other  hamlet  did  not  pass ; 
and  that  evidence  dehors  the  will 
to  shew  that  he  intended  to  pass 
all  the  lands  which  he  purchased 
of  L.  was  not  admissible.    Doe  d. 
Tyrrell  v.  Lyjbrd  and  Another, 
H.  5e  G.  3.  550 

DILAPIDATIONS.  * 

The  successor  may  have  separate 
actions  against  the  executor  of  the 
late  rector,  for  dilapidations  to  dif* 
ferent  parts  of  the  rectory^  Young 
V.  Munby,  T.  55  G.  3.  183 

EAST-INDIA  COMPANY, 
See  Mandamus,  3. 


EJECTMENT.   . 

1 .  The  lessor  of  the  plaintiff  in  eject* 
ment  cannot  release  the  action. 
Doe,  dem.  Byne  and  Others,  v. 
Brewer  and  Another,  T,  55  G.  3. 

SCO 

2,  A  third  person  cannot  defend  as 
landlord  upon  the  tciaJ  of  an  eject* 

R  r  2  ment, 
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meat,  where  it  appears  that  the 
tenant  in  pobeasion  came  in  as 
tenant  to  lessor  of  plaintiff,  and 
paid  rent  to  him,  under  an  agree- 
ment that  has  expired.  Doe^  dem. 
Knu^,  V.  Lady  Smythct  M. 
B^  G.  S.  Page  347 

ELEEMOSYNARY  CORPORA- 
TION, 

50e  Mandamus,  6. 

ERROR,  WRIT  OF. 
Leave  refused  to  take  out  execution 
notwithstanding  a  writ  of  error, 
where  it  did  not  appear  but  that 
the  declaration  of  the  defendiuit 
that  he  would  sue  out  a  writ  of 
error  and  delay  plaintiff,  was  made 
before  any  action  pending.  An 
affidaTit  to  ground  a  rule  for  leave 
to  take  out  execution  notwith- 
staAdine  a  writ  of  error  may  be 
sworn  l>efore  judgment  signed. 
BadteU  ▼•  Barnvm  and  Another^ 
T.  55  G.  S.  330 

ESCAPE. 

Bail  put  in  after  the  term  in  which  the 
writ  is  returnable,  is  not  an  answer 
to  an  action  against  the  sheriff  for 
an  escape,  brought  before  it  was 
put  in.  Moses  and  Another^  Assign 
necs,  tfc.  ▼.  Norris,  M.  56  G  .3.     397 

EVIDENCE, 
See  Dbvisb,  8.     Sbttlemekt  by 

HiBINO   AND  SbKVICE,  1.     WiT* 

NBSs.    Pleading,  2. 

1.  In  order  to  establish  a  settlement 
by  apprenticeship,  it  was  proved 
tnat  Uie  indenture  was  only  of  one 
part,  and  that  upon  application  to 
the  pauper,  who  was  then  ill  and 
died  soon  afterwards,  to  know  what 
had  become  of  it,  he  declared  that 

.  when  the  indenture  expired  it  was 
gifpen  to  him,  and  he  burnt  it  long 
since ;  and  it  was  also  proved  that 
enquiry  was  made  of  the  executrix 
of  the^mastet,  who  said  tliat  she 
knew  nothing  about  it :  Held  that 


this  proof  was  sufficient  to  let  in 
'parol  evidence  of  the  contenu  of 
the;  indenture.  The  King  v.  Tfui 
Inhabitants  ofMerton,  E.  SBG.^. 

Page  48 
2.  In  an  action  by   a   copyholder 
aeainst  the  lord  of  a  naanor  for  a 
false  return  to  a  mandamus,  in 
which  mandamus  a  custom  was  set 
forth    in   respect    of    copyholds 
granted  for  two  Hves,  that  the  sur- 
viving life  should  renew,  ooyrng  to 
the  wrd  suck  fine  as  skoutd  be  set  by 
the  homagey  to  he  equal  to  taoo  years 
improvea  valu€f    and    not  guilty 
pleaded,  depositions  made  in  an 
ancient    smt,    instituted    against 
a  former  lord  of  the  manor  by  a 
person  who  claimed  to  be  admitted 
to  a  copyhold  for  lives,  upon  a 
custom  for  any  copyhold  tenant 
for  life  or  lives  to  change. or  fi^  up 
his  lives,  paying  to  the  lord^a  ira- 
sonablefine  to  be  set  by  the  lord  or 
his  steward^  and  which  depositions 
were  made  by  witnesses  on  behalf 
of  the  said  copyholder,  were  held 
to  be  admissible  evidence  for   the 
lord,    as    depositions  of  persons 
called  on  behalf  of  a  person  stand- 
ing   in  pari  jure  with   the   now 
Copyholaei,  aJthough  it  was  not 
proved  that  tlie  persons  ipaking 
•such  depositions  were  copyheld- 
.  ers,  but  it  appeared  only  from  the 
depositions  themselves,  Uiat  they 
were  such,  and  were  acquainted 
with  the  customs  of  the  manor. 
And  their  depositions,  supposing 
them  to  be  only  admissible  as  de- 
clarations   of  persons    deceased, 
were  not  inadmissible  on  account 
of  their  being  made  post  litem 
motaniy  because  the  same  custom 
was    not    in    controversy  in  the 
former    suit    as    in    the  present- 
Freeman  V.  PhiiUpps  and  Another, 
H.56G.S.  486 

3.  In  trespass  ju.elaus./reg.  and  not 
guilty,  the  issue  at  the  trial  being 
m  which  of  two  counties  the  loc.  in 
fuo  was  situate,  an  exemplification 

of 


EVIDENeE. 

of  the  depositions  taken  in  an  an- 
cient suit  to  perpetuate  testimony, 
to  which  plaintiff  and  defendant 
were  privies,  was  held  to  be  ad- 
missible evidence  at  the  trial, 
though  it  appeared  Uiat  the  inter- 
rogatories upon  which  the  deposi- 
tions were  framed  were  leading 
interrogatories,  such  as  would  not 
have  been  allowed  to  be  put  at  the 
trial.  JVilliams  v.  mUiams,  H. 
56  G.  3.  Page  497 

4.  The  king's  proclamation,  reciting 
that  it  had  been  represented  that 
certain  outrages  had  been  com- 
mitted in  different  parts  of  certain 
counties,  and  offering  a  reward  for 
the  discovery  and  apprehension  of 
offenders,  is  admissible  evidence  to 
prove  an  introductory  averment  in 
an  information  for  a  libel,  that  di- 
vers acts  of  outrage  had  been 
committed  in  these  parts.  The 
King  v.  Sutton,  H.  S6  G.  S.    532 

5.  So,  a  preamble  to  an  act  of  par- 
liament, reciting  the  existence  of 
^uch  outrages,  and  making  provi- 
sion against  them,  is  admissible  for 
the  same  purpose.  ib. 

6.  It  is  not  a  misdirection,  if  the 
Judge  refer  the  jury  to  their  own 
knowledge  of  any  particular  &cts 
which  have  been  proved,  as  matter 
of  illustration  only,  and  not  as  mat- 
ter of  evidence.  f3. 

7.  An  introductory  averment  that 
outrages  had  been  committed  in 
and  in  the  neighbourhood  of  iV.,  is 
divisible;  so  that  it  need  not  be 
proved  that  they  were  committed 
in  both  places ;  and  fourteen  or 
fifteen  miles  from  N.  may  be  con-' 
sidered  in  the  neighbourhood,    id. 

8*  An  introductory  averment  that 
the  persons  engaged  in  such  out- 
rages had  been  reputed  to  act  un- 
der the  direction  of  some  supposed 
and  unknown  person,  callea,  Ac, 
does  not .  necessarily  import  that 
the  person  is  an  existing  person, 
but  proof  that  he  was  a  fictitious 
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person  set  up  for  the  purpose,  is 
sufficient.  Page  532 

EXAMINATION, 
See  Justices. 

EXECUTION, 

See  Error,  Writ  of. 

The  Court  refused  to  stay  execution 
afker  verdict  and  judgment,  which 
was  affirmed  on  error,  until  the 
trial  of  an  indictment  for  penury 
against  two  of  the  plaintiff's  wit- 
nesses  in  the  action,  and  the  rule 
m'si  having  been  obtained  upon 
the  defendant's  own  affidavit  alone, 
they  discharged  it  with  costs. 
fVarmckv,  Bruce,  E.  55  G.S.  140 

EXECUTOR. 

Although  a  person  cannot  be  charged 
as  executor  de  son  tort  while  he 
acts  under  a  power  of  attorney, 
made  to  him  by  one  of  severd  ex- 
ecutors who  has  proved  the  will, 
yet  if  he  continue  to  act  after  the 
death  of  such  executor,  he  maybe 
charged  as  executor  de  son  tort, 
though  he  act  under  the  advice  of 
another  of  the  executors  who  has 
not  proved.  Cottle  v.  E.  Aldrieh, 
Executor  of  C.  Aldrich,  deceased, 
T.  55  G.  3.  175 

FELONY, 
See  Costs,  4.        * 

FIERI  FACIAS, 
See  Ambndmsxt,  f 

FILIATION, 
See  Bastard. 

FOREIGN  COURT, 
See  Insurakcs,  4. 

In  covenant  to  indemnify  plaintiff 

from  all  debts  due  from  the  late 

*E  r  5  partner- 
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partnership  of  plaintiff;  defendant, 
and  Z).  B.f  and  from  all  suiu,  &c. 
proof,  of  a  copy  of  the  proceed- 
ings in  a  foreign  court  m  a  suit 
there,  instituted  against  the  late 
partners  for  the  recovery  of  a  part- 
nership debt,  in  which  a  decree 
passed  against  them  for  want  of 
answer,  per  quod  a  sequestration 
issued  against  the  plaintiff's  estate, 
and  he  was  obliged  to  pay  the 
debt,  &c.;  was  held  to  be  conclu- 
sive against  defendant,  and  that 
defendant  was  not  at  liberty  to 
shew  that  the  proceedings  were 
erroneous.  Tarleton  \,  TarUion, 
E,  55G.3.  Page  20 

FRAUDS,  STATUTE  OF. 

JL.f  a  corn-factor  at  N.,  agreed  to  sell 
barley  of  the  plaintiff  to  the  de- 
fendant, to  be  delivered  at  £.'s 
warehouse  at  2>.,  to  go  by  the  first 
boat  of  Z..  which  went  from  N.  to 
D;  at  38^.  per  quarter,  which  was  a 
higher  price  on  account  of  its  being 
to  be  delivered  at  Z.*8  expence ; 
and  the  barley  being  then  in  the 
hands  of  7.,  the  defendant  desired 
him  to  see  it  delivered  and  mea- 
sured and  put  up  properly,  and  the 
barley  was  sent  by  X.'s  first  boat, 
and  the  invoice  delivered  to  the 
defendant,  who  requested  time  to 
pay,  but  afterwards  refused  to  ac- 
cept the  barley :  Held  in  assumpsit 
for  the  price  that  this  was  a  con- 
tract for  the  sale  of  goods  within 
29  Car.  2.  c,  3.  s.  17.>    and  not  a 
mixed  contract  for  the  carriage  as 
well  as  sale,  though  the  price  was 
enhanced   by  the  carriage;    and 
that  the  defendant  having  appoint- 
ed the  particular  boat,  and  having 
desired  T.  to  inspect  the  loading, 
did  not  amount  to  an  acceptance 
on  his  part.     Astetf  v.  Emery^  T. 
55  G.  3.  ..  '  262 


FREIGHT- 

Covenant  by  charter-party  made  be« 
tween  the  master  of  the  ship  and 
the  freighter,  upon  a  voyage  from 
Liverpooltx)  Maranham,  and  thence 
back  toL*y  that  the  freighter  should 
pay  for  the  freight  from  L.  t6  M. 
120/.,  and  from  M,  to  L>  at  the 
rate  of  21^.  per  lb,  for  cotton,  which 
should  be  delivered  at  Z..,   such 
freight  to  be  paid  as  'follows,  viz. 
120?.   for  freight  of  the  outward 
^  cargo  to  Af.,  and  as  much  cash  as 
might  be  found  necessary  for  the 
vessel's  disbursements  in  M.,    to 
.  be  advanced  by  the  freighter,  his 
agents  or  assigns,  to  the  master, 
unien  required,  free  from  interest 
and  commission,  at    the   current 
exchange  of  the  place,  and  the  re- 
sidue of  such  freight  to  be  paid  on 
delivery  of  the  cargo  in  L.    The 
sliip  arrived  at  M*9  where  the  12tf. 
outward  freight,  and  also  192/.  for 
the  necessary  disbursements  of  the 
ship,  were  paid  or  advanced  by  the 
freighter  to  the  master;  and  the 
ship  received  her  homeward  cargo 
ana  sailed  for  Zr^,  but  was  lost  by. 
capture;  Held  that  the  freighter 
was  not  entitled  to  recover  back 
the  192/.    De  Silvale  v.  Kendall, 
E.  55  G.  S.  Page  S7 

GENERAL  AVERAGE, 
See  InsurakcE)  3, 4. 

HEIRS,  ' 
See  Warranty. 

HOUSE  OF  COMMONS, 

"^  See  Costs,  S. 

IMPORTATION, 
See  Wooir. 

IMPRISONMENT, 
See  Army* 

INDICT- 


INDICTMfiNT. 


INSURANCE. 
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.INDICTMENT. 

See  Certiorari,  1,  2.  Costs,  2.  4. 
Nuisance,  1,  2.    Ssntekce*  ' 

!•  In  an  indictmeht  for  a  libel  against 
TV.  5.,  omitting  to  allege  that  the 
defendant  published  it  ''  of  and 
concerning  W.  S.,*'  held  that  such 
omission  was  not  supplied  by  its 
being  alleged  in  the  introductory 
part, ''  that  the  defendant  intended 
to  vilify  W.S.^  he  having  been 
mayor  of,  &c.,  and  to  cause  it  to 
be  bdieved  that  as  such  mayor  he 
had  practised  corruption,  and  been 
guilty  of  abuse  in  respect  to  grant- 
ing a  licence  to  one  J.  L,  to  retail 
beer,**  &c.,  and  concluding  ^*  to 
the  injury  and  disgrace  of  W.  5." 
&c;  although  the  innuendos  point- 
ed die  different  parts  of  the  libel 
to  W.  <S.  and  to  J.  £.,  and  to  the 
gnditing  the  licence.  The  King 
y.  Martden,  E.56G.3.  Page  163 

2.  Indictment  against  a  miller,  charg- 
inff  in  the  same  count  that  he  re- 
ceived two  separate  parcels  of 
barley,  each  of  four  bushels  to  be 
ground  at  his,  mill,  and  that  he 
delivered  three  bushels  46  lb.  of 
oatmed  and  barley  meal  mixed, 
other  and  different  than  the  pro- 
duce of  the  said  four  bushels,  is  ill 
for  the  uncertainty  to  which  of 
the  four  bushels  it  relates.  The 
indictment  is  also  ill  if  it  do  not 
shew  a  certain  place  where  the 
defendant  received  the  barley  to 
grind.  The  King  v.  Haynes^  T. 
35G.S.  214 

3.  Indictment  does  not  lie  against  a 
.   miller  for  receiving  good  barley  to 

grind  at  his  mill,  and  delivering  a 
mixture  of  oat  and  ^barley  meal 
different  from  the  produce  of  the 
barley,  and  which  is  musty  and 
unwholesome.  ib. 


INNKEEPER. 

An  innkeeper  is  not  answerable  for 
the  goods  of  his  guest,  which  are 
lost  through  the  negligence  of  the 
^uest,  out  of  a  private  room  in  the 
inn  chosen  bv  the  guest  for  the  pur- 
pose of  exhibiting  to  his  customers 
nis  goods  for  sale,  the  use  of  which 
room  was  granted  by  the  innkeeper- 
who  at  tne  same  time  told  the 


guest  that  there  was  a  key 
that  he  might  lock  the  door,  which 
he  neglected  to  do.  Burgess  v. 
Clements,  T.  SB  G.  3.      Page  306 

INKUENDO. 
Se^  Indictmskt,  1- 

INSURANCE. 
See  Premium,  Rsturk  of. 

1.  Where  a  ship,  bging  under  coiv- 
duct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against 
the  advice  of  the  master  fastened 
at  the  pier  of  the  dock-basin,  by  a 
rope  jto  the  shore,  and  left  there, 
and  she  took  the  ground,  and  when 
the  tide  left  her,  fell  over  on  her 
side  and  bilged,  in  consequence  of 
which  when  the  tide  rose  she  filled 
with  water,  and  the  goods  were 
wetted  and  damaged:  Held  that 
this  was  a  stranding  to  entitle  the 
assured  to  recover  for  an  average 
loss  upon  the  goods.  CamUhers 
V.  St/debotham,  E.  55  G.  3.        77 

2.  The  assured  shall  not  be  prevented 
from  recovering  against  tne  under- 
writer an  average  loss  upon  a  da- 
mage by  stranmng  occasioned  by 
the  neglect  of  a  Liverpool  pilot, 
appointed  under  stat.  37  G<3.  c.78., 
while  the  ship  is  under  his  con« 
duct..  t*. 

3»  Thq  wages  and  provisions  of  the 

the  crew,  while  a  ship  remained  in 

pturt,  whither  she  was  compelled 

to  go.  for  the  safety  of  sliip  and 

R  r  4  cargo 
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INSURANCE. 


cargo,  in  order  to  repair  a  damace 
occasioned  by  tempesty.were  held 
not  to  be  the  tubjeqt  of  general 
average;  nor  the  expencea  of  such 
repair;  nor  the  wages  and  pro- 
visions of  the  crew  during  her 
detention  in  port,  to  which  she 
returned,  and  was  detained  there 
on  account  of  adverse  winds  and 
tempest;  nor  the  damage  occa^ 
sioned  to  the  ship  and  tackle,  by 
standing  out  to  sea  with  a  press  of 
sail  in  tempestuous  weather,  which 
press  of  sail  was  necessary  for  that 
purpose,  in  order  to  avoid  an  im- 
pending peril  of  being  driven  on 
shore  and  stranded.  Potuer  and 
Another  v.  Whitmorei  E.  55  G.  S. 

P^e  141 

4.  The  insurer  of  goods  to  a  foreign 
country  is  not  liable  to  indemnify 
the  assured  (a  subject  o£  that 
country,)  who  is  obliged  by  the 
decree  of  a  court  there,  to  pay 
contribution  to  a  general  average, 
which  by  the  law  of  this  country 
could  not  have  been  demanded, 
where  it  does  not  appear  that  the 
parties  contracted  upon  the  footing 

"bf  some  usage  amon^  merchants, 
obtaining  in  the  foreign  country, 
to  treat  the  same  as  general 
average,  but  such  usage  is  to  be 
collected  merely  from  the  recitals 
and  assumption  made  in  the  de- 
cree. 141 

5.  An  abandonment  offered  to  be 
made  by  the  assured  to  the  under- 
writer, upon  intelligence  brought 
of  the  capture  of  the  goods  in- 
sured, which  the  underwriter  re- 
fused to  accept,  was  held  bot  to 
entitle  the  ^ured  to  recover  as 
for  a  total  loss,  where  before 
action  brought,  the  goods  were 
rea^)tured  and  arrived  at  the 
place  of  destination,  by  which  a 
partial  loss  only  was  sustained; 
for  the  assured  can  only  recovei' 
an  indemniinr  for  such  loss  as  he 
Iwa  sustained  at  the  time  (rf*  action  | 


brought.       Patterson    v.  RtickUt 
M.56G.3.  PageS93 

6.  The  striking  of  a  ship  on  a  rock, 
where  she  remained  a  minute  and 
a  half,  and  was  laid  <m  her  beam 
ends,  was  held  not  to  ccmstitute  a 
stranding  within  the  meaning  of 
that  term  in  a  policy  of  assurance. 
M'DougU  v.  The  Royal  Exchange 
Assurance^  Company,  H*  56  G.3. 

SOS 

7«  An  abandonment  made  after  cap- 
ture, under  circumstances  which 
would  entitle  the  assured  at  the 
time  to  recover  as  for  a  told  loss, 
is  not  defeated  so  as  to  become  an 
average  loss  only,  by  the  mere 
restitution  and  return  of  the  ship's 
hull,  before  action  brought,  if  the 
restitution  be  under  such  condition 
as  to  make  it  uncertain  whether 
the  assured  may  not  have  to  pay 
more  than  its  worth :  as  ^ere  a 
ship    insured   from  Livervool  to 
Sierra  Leoney  was  captUrea,  plun- 
dered, her  guns,  stores,  papers, 
and  instruments  taken  away,  and 
the  voyage  lost,  and  was  earned 
to  Fatfolf  where  proceedings  were 
instituted  in  the  Admiralty  Court, 
and  sentence  was  pronounced  in 
favour  of  the  assured ;  but  i^peal 
was  made  against  such  sentence, 
and  the  assured  abandcmed,  which 
abandonment  the  underwriter  re- 
fused to  accept  and  afterwards  the 
remainder  or  her  cargo  was  sold 
at  Fayalf  and  the  law  expokces 
paid  thereout,  and  the  rest  left  as 
a  deposit  to  answer  the  event  of 
the  appeal,  in  order  to  obtain  the 
release  of  the  ship,  and  afterwards  . 
the  ship  returned  to  Liverpoot's 
Held  that  the  assured  might  re- 
cover for  a  total  loss  in  an  action 
brought  after  the  ship's  return  to 
Liverpool.    M^Ivery.  Henderson^ 
H»  56  6*  S*  576 


JUDGMENT, 
See  Practice,  1. 


JURY. 


LEASE. 


LICENCE. 
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JURY. 

Where  a  common  jury  panel  was  re- 
turned, together  with  a  special 
jury  panel,  and  no  special  juryman 
appearing,  the  cause  was  tried 
by  a  common  jury,  the  trial  was 
set  aside.  ^  HoU  v.  Meddotocroftj 
H.  56  G.  8.  Page  467 

JUSTICES. 

An  order  of  removal  made  by  two 
justices,  upon  the  examination  of 
the  pauper  taken  by  one  of  them, 
pursuant  to  stat.  49 1?.  3.  c.  1 24.  s,  4. 
need  not  state  the  special  circum- 
stances of  taking  the  examination, 
&c.  The  King  v.  South  Lynriy 
AU  Saints,  M.  S^  G.  3.  354 

LEASE. 

1.  A  lease  for  years  in  consideration 
of  a  sum  certain,  and  at  a  pepper- 
corn rent,  does  not  reauire  an  ad 
valorem  stamp.  Roe  aem,  Larkin 
V.  Chenhalls  and  Another,  E. 
55  G.  3.  23 

2.  Lease  of  lands  by  indenture  for 
21  years,  with  proviso  that  it 
should  be  determinable,  by  lessee 
or  lessor,  at  the  end  of  the  first  7 
or  14  years,  and  memorandum, 
indorsed  six  years  after  the  exe- 
cution of  the  lease,  **  of  its  being 
agreed  between  the  parties  pre- 
viously to  the  execution,  that  the 
lessor  shall  not  dispossess  nor 
cause  the  lessee  to  be  dispossessed 
of  the  said  estate,  but  to  have  it 
for  the  term  of  21  years  from  this 
present  time;*'  which  memorandum 
was  signed  by  the  parties,  and 
stamped  with  a  lease  stamp,  but 
not  sealed:  Held  that  the  leslor 
might,  notwithstanding,  determine 
the  lease  at  the  end  of  the  first  14 
years;  for  the  memorandum  did 
not  operate  as  a  new  lease  and 
surrender  of  the  first  lease.  Good- 
right  dem.  NicholU  v.  Mark,  E, 
55  G.  3.  30 


3.  Lease  for  years  bv  indenture  ren- 
dering rent  and  lessee  covenants 
with  lessor  that  he  iriU  pay  the 
rent,  and  will  not  assign  without 
leave  of  lessor,  provided  that  if  the 
rent  be  in  arrear,  or  if  aU  or  any 
of  the  covenants  herinqfter  con« 
tained  on  tlie  part  of  the  lessee 
shall  be  broken,  it  shall  be  lawful 
for  lessor  to  re-enter;  and  there 
were  no  covenants  on  the  part  of 
the  lessee  after  the  proviso,  but 
only  a  covenant  by  lessor  that 
lessee  paying,  &c.  and  performing 
all  and  every  the  covenants  herein- 
before  contained  on  liis  part  to 
be  performed,  &c.  should  quietly 
enjoy:  Held  that  lessor  could 
not  re-enter  for  breach  of  the 
covenant  not  to  assign,  for  the 
proviso  is  restrained  by  the  word 
nereinqfter  to  subsequent  cove- 
nants, and  though  there  were  none 
such,  yet  the  Court  could  not 
reject  the  word.  Doe  d*  Spencer 
V.  Godwin  and  Others,  T.  55  G.3* 

Page  265 

LIBEL, 
See  Evidence,  4.    Indictment,  1. 

LICENCE. 

1.  A  ship  which  is  sent  to  a  place 
within  the  limits  of  the  S.  5.  Com- 
pany's charter,  in  order  to  bring 
home  part  of  a  return  cargo  of 
another  ship,  is  not  protected  by 
the  licence  granted  by  the  5.5. 
Company  to  that  other  ship. 
Cotote  and  Others  v.  Barber,  E, 
55  G.3.  16 

2.  A  Ucence  granted  by  the  *SnS. 
Companv  cannot  operate  retro- 
spectively. |4. 

LIMITATION  OF  ACTIONS, 
See  Abmt. 


LIMITA- 
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LIMITATIONS. 


MANDAMUS. 


LIMITATIONS,  STATUTE  OF. 

In  assumpsit  for  money  due  on  an 
accountable  receipt,  plaintiff,  in 
order  to  take  the  case  out  of  the 
statute  of  limitations,  called  a  wit- 
ness, who  proved  tha^he  called  on 
defendant,  and  shewed  him  the 
receipt,  and  asked  him  if  he  knew 
any  thing  of  it,  to  which  defend- 
ant answered  that  he  knew  all 
about  it ;  witness  then  asked  him 
for  the  amount ;  to  which  he  an- 
swered, it  was  not  worth  a  penny ; 
he  should  never  pay  it ;  that  it  was 
his  signature,  but  that  he  never 
had  and  never  would  pay  it,  '^  and 
besides,'*  he  added,  "  it  is  out  of 
date,  and  no  law  shall  make  me 
pay  it  :*  Held  that  this  evidence 
was  insufficient  to  charge  the  de- 
fendant with  it,  for  there  was  no 
acknowledgment,  but  the  contrary, 
that  the  debt  ever  existed.  Rotu- 
croft  V,  Lomas,  H,  56  G.  3.  P.  467 

LIVERPOOL, 
See  CosTSy  4. 

MANDAMUS. 

1.  Where  a  copyhold  tenant  was 
forbid  by  the  lord  to  cut  under- 
wood upon  the  copyhold  without 
the  lord  8  licence,  the  Court  grant- 
ed a  mandamus  to  the  lord  to 
permit  him  to  inspect  the  court- 
rolls  so  far  as  related  to  the  cutting 
of  underwood,  afler  application  to 
and  refusal  by  the  lord,  although' 
there  was  not  any  suit  depending. 
The  King  v.  rower,  E.  55  G.  3. 

161 

2.  Although  a  mandamus  does  not 
lie  to  the  churchwardens  to  make 
a  church-rate,  yet  it  lies  to  the 
churchwardens,  &c.  of  two  united 
parishes,  under  stat.  10  Ann,  c.  1 1., 
to  assemble  a  meeting,  pursuant  to 
s.  24.,  for  Uie  purpose  of  agreeing 
upon  and  ascertaining  the  monies 


and  rates  to  be  assessed  for  the  re<« 
pair  of  the  church  iji  one  of  those 
parishes.  The  King  v.  The  Church" 
uoardens  and  Overseers  of  the  Poor 
of  St.  Margaret  and  St.john^  West- 
minster y  T.  55  G.  3.  Page  250 
3.  Where  the  Court  of  Directors  of 
the  East'India  Company  sent  to 
the  board  of  controul  for  their  ap- 
proval, a  draft  of  a  dispatch  direct* 
ing  payment  to  be  made  to  H-t 
formerly  commissary  of  grain  to 
the  Indian  army,  for  a  quantity  of 
rice  belongine  to  /f.,  and  taken  by 
the  commander-in-chief  for  the 
use  of  the  army,  (for  the  having  of 
which  rice  in  lus  possession  H.  was 
dismissed  by  the  Court  of  Direct- 
ors, as  being  contrary  to  th6  exist  • 
ing  regulations,)  ana  the  board  of 
controul  altered  the  draft  of  the 
dispatch  by  substituting  a  different 
and  hieher  rate  of  payment  to  HI 
than  that  proposea  dv  the  Cottrt 
of  Directors,  which  the  Court  of 
Directors  refused  to  transmit  to 
Indicy  denying  the  authority  of  the 
board  of  controul  to  make  the  al- 
teration ;  upon  a  rule  for  a  manda- 
mus to  the  Court  of  Directors  to 
transmit  the  altered  dispatch,  held 
that  tliis  alteration  made  by  the 
board  was  not  within  33  G.  3.  c,  52. 
f .  17«,  by  which  the  board  are  pnrfii- 
bited  from  directing  the  increase  of 
the  establishedsalaries,  allowances, 
or  emoluments  of  any  governor  or 
other  officer  in  the  Company's  ser- 
vice, unless  proposed  oy  the  Di* 
rectors ;  or  withm  s.  18.,  by  which 
the  board  are  prohibited  from  di- 
recting the  payment  of  any  extra- 
ordinary allowance  or  gratuity  to 
any  person  on  any  account  what- 
ever, to  any  ^eater  amount  than 
proposed  by  Uie  Directors.  And 
whether  it  be  within  s.  16.,  by 
which  the  board  have  authori^  to 
issue  orders  which  relate  to  the 
civil  or  military  government  or  re- 
venues only^  IS  a  matter  to  be  de- 
termined 


MANDAMUS. 


MANOR. 
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termined  by  appeal  to  the  privy 
council,  and  not  by  this  Court; 
hitt  the  Court  enlarged  the  rule  to 
give  the  Directors  an  opportunity 
to  make  such  appeal.  The  King 
V.  The  Court  of  Directors  of  the 
East-India  Company^  T.  SB  G,  3. 

Page  279 

4.  Mandamus  does  not  He  to  restore 
the  clerk  and  treasurer  of  the 
guardians  of  the  poor  of  St.  M- 
cholasy  Rochester.  '  The  King  v. 
Guardians  of  St.  Nicholas,  Roches- 
tery  T.  55  G.  3.  324 

5.  Where  an  order  of  removal  from 
a  township  in  Yorkshire  to  a  parish 
in  Middlesex  was  executed  on  the 
12th  of  January  f  and  the  Yorkshire 
Epiphany  sessions  were  holdcn  on 
the  18th,  and  the  parish  did  not 
appeal  until  the  Easter  sessions, 
when  the  justices  refused  to  re- 
ceive the  appeal,  tips  Court  would 
not  grant  a  mandamus  to  the  jus- 
tices to  receive  the  appeal,  it  ap- 
pearing that  the  appellants  were 
notreaidy  to  enter  and  try  their, 
appeal  at  the  Easter  sessions,  but 
only  to  enter  and  respite.  The 
King  V.  The  Justices  of  the  West 
Riding  of  York,  T.  55  G.  S.    327 

6.  Where  die  founder  of  an  elee- 
mosynary corporation  by  deed, 
28  Eliz.y  made  by  virtue  of  an  act 
of  parliament,  granted  that  the 
same  should  be  for  the  sustentation 
of  poor,  needy,  and  impotent  peo- 
ple, and  especially  of  such  as  should 
J^e  maimea  in  the  wars  in  the  ser- 
vice of  hBr  majesty,  to  consist  of  a 
master  and  twelve  brethren,  to  be 
appointed  by  him  and  his  heirs,  and 
that  it  diould  be  governed  by  such 
rules  and  ordinances  as  were  an- 
nexed, or  at  any  time  thereafter 
should  be  made  by  him ;  and  after- 
wards he  made  certain  ordinances, 
viz.  that  the  people  of  certain 
towns  and  lordships  should  be  pre- 
ferred to  the  places  aforesaid  before 
any  other,  according  to  a  certain 


rotation,  and  that  the  Bishop,  Dean, 
and     Archdeacon    of    Worcester 
should  be  visitors,  and  should  cor« 
rcct,  punish,  and  reform  all  abuses 
and  offences  to  be  committed  by 
the  master  and  brethren,  and  see    ' 
that  his  ordinance  truly  executed 
according  to  its  meaning ;  and  af- 
terwards the  heir  of  the  foimder, 
upon  a  vacancy  of  one  of  the  bre- 
thren, i4>pointed  a  person  to  suc- 
ceed who  was  a  soldier  maimed  ia' 
the  wars,  and  poor  and  impotent, 
but  not  belonging  to  either  of  the 
towns  or  lordships  mentioned  in 
the  rotation,    against  which  ap- 
pointment three  persons  belonging 
to  the  town  next  in  the  order  of 
rotation,  who  were  poor  and  impo« 
tent,  and  some  of  them  wounaed 
in  the  service,  appealed  to  the  vi- 
sitors, on  the  ground  that  the  ap- 
pointee was  'ineligible,   and  that 
there  were  others  beside   them-, 
selves  belonging  to  the  said  town, 
who  were  ehgible :  Held  that  such 
appeal  well  lav,  and  therefore  tlie 
Court  granted  a  mandamus  to  the 
visitors,  who  had  heard  the  evi- 
dence in  such  appeal,  but  declined 
to  act  therein,  to  proceed  and  de- 
terminte  the  appeal.     The  King  v. 
The   Bishop    of    Worcester    and 
Others,  M.  56  G.  3.        P^age  415 

MAINTENANCE,  ORDER  OF, 
See  Bastard. 

MANOR, 

See  Evidence,  2.  Mandamus,  1. 

The  lord  of  a  manor  has  no  right  to 
enter  on  a  copyhold  of  inheritance 
and  cut  timber  for  his  own  use, 
leaving  sufficient  for  botes  and 
estovers,  if  there  be  no  custom  ii) 
the  manor.  Whiteehurch  v.  Hoi- 
worthy,  M.  56  G.  3.  340 


MASTER 


G04 


NEW  TRIAL. 


OJTERSEERS. 


MASTER  AND  SERVANT, 
See  Trover. 

MEMORANDUM, 
Se0  Lease,  2. 

MILLER, 
See  Indictmekt,  2,  S. 

MISDIRECTION. 

It  is  not  a  mifldirection;  if  the  Judge 
refer  the  jury  to  their  own  know- 
ledge of  any  particular  facts  which 
have  been  proved,  as  matter  of  il- 
lustration only,  and  not  as  matter 
of  evidence.  The  King  v.  SuttoJiy 
H.  56  G.  3.  Page  532 

MISNOMER, 
See  Practice,  5. 

MONEY  HAD  AND  RECEIVED, 
See  Partners,  2. 

MURDER, 
See  Certiorari,  I. 

MUTINY, 
See  Army. 

NEW  TRIAL. 

1.  In  an  acdon  brought  under  the 
Chancellor's  order,  a  new  trial 
may  be  moved  for  in  the  court 
where  the  action  is  depending, 
though  Uie  action  could  not  be 
sustamed  without  the  aid  of  the 
Chancellor's  ord^.  Carstairs  and 
Others,  Assignees  of  Kensington  and 
Others^  Bankrupts,  v.  Stein  and 
Otkersy  T.55G.S.  192 

2.  New  trial  refused  after  verdict  for 
defendant,  upon  not  guilty  to  an 
indictment  for  a  nuisance  to  a 
highway.  The  King  v.  Mann, 
M.  56  G.  8.  337 


NOTICE, 

See  Bills  of  Exchange,  2* 

NUISANCE, 

See  Action  on  the  Case.    New 
Trial,  2. ' 

1.  A  person  may  be  indicted  for  un- 
lawfully and  injuriously  carrying  a 
child  infected  with  the  small-iMx 
along  a  public  hi^&way,  in  which 
persons  are  passmg,  and  near  to 
the  habitations  of  the  king's  sub- 
jects. The  King  v.  VantandiUo, 
E.  55  G.  3.  PageVS 

2.  It  is  an  indictable  offence  for  an 
apothecary  utdatofidh  and  injuri- 
oudv  to  inoculate  children  with  the 
small-pox,  and  while  they  are  sick 
of  it,  unktoofiJlifandmpiriouslyta 
cause  them  to  be  earned  along  a 
public  street.  The  King  v.  Bur- 
nett, T.  55  G.  3.  272 

ORDER  OF  REMOVAL, 

See  Justices.    Sbttlxmrnt  bt 
Hiring  and  Sxrvicx,  1 . 

OVERSEERS, 
See  Assumpsit. 

An  appointment  by  two  justices  of 
overseers  of  the  poor,  may  be  re- 
moved into  this  court  by  certiorari, 
without  appealing  against  it  to  the 
quarter  sessions,  and  this  court 
will  go  into  the  question  upon  affi- 
davit, whether  the  place  for  which 
the  appointment  is  made  be  a 
township  or  yill,  and  if  it  appear 
by  the  affidavits  that  it  is  not,  and 
be  not  stated  to  be  such,  or  that  it 
is  reputed  to  be  such,  the  Court 
will  quash  the  appointment.  The 
Kingv,  The  Inhabitants  qfl^and- 
ardHiU,  M.  56  &  3.  S78 


PARTNERS, 


pleading. 
parI^ners, 

Sie  Witness,  2. 

1.  If  the  names  of  two  partners  in 
trade  appear  (among  others)  on 
the  certincate  of  registry,  as  own- 
ers of  a  ship,  the  registry  acts  do 
not  prevent  the  shewing  how  and 
in  what  proportions  the  several 
owners  are  resj^ctively  entitled, 
and  though  the  partners  may  derive 
title  under  different  conveyances, 
yet  if  their  shares  were  purchased 
with  the  partnership  funds,  and 
treated  by  tliem  as  partnership 
property,  and  the  partners  become 
bankrupt,  these  shares  will  be  con- 
sidered as  the  joint  property.  Ex 
parte  Jones  and  Others^  H,  56  G.  8. 

Page  450 

2.  la  assumpsit  against  one  of  several 
partners  for  not  delivering  goods 
with  a  count  for  money  had  and  re- 
ceived, to  which  defendant  pleaded 
tliat  the  promises  were  made  Jointly 
with  A.  and  B.  it  appeared  that 
defendant  beinff  partner  with  A, 
and  Bm  made  the  contract  indivi- 
dually, though  in  the  name  of  the 
partaenhip,  and  for  the  sale  of 
partnership  property,  and  that  in 
fraud  of  his  partners  he  received 
ihe  money  to  bis  own  use,  though 
the  bill  drawn  by  him  for  the  mo- 
ney was  in  the  partn«rship  name : 
Held  that  plaintiff  might  recover 
the  money  so  received  under  the 
common  cocmt.  Hudson  and  An* 
iOher  ▼•  Robinson,  H.  06  G.  S.  476 

PILOT, 

SeelNSURAKCXf  1,2. 

PLEADING, 

See  Bills  ov  Exchange,  1 — 6* 
EviDSMCE,  7,  8.  Partners,  %• 
Release,  2.    Variance,  1,2,S. 

1.  If  a  bail-bond  be  dated  and  made 
after  the  return  of  the  writ,  the 


POOR-RATE. 


6Q6 


defendant  may  avoid  it  on  non  esi 

Jactiim,   Thompson  v.  Rock^  M,  56. 

G.S.  Page  S38 

2.  If  plaintiff  declares  against  the 
shenfT  for  a  false  return  of  nvUa 
bomato  tiji.jh.  against  the  goods 
of  A.  and  t/T  S.,'and  alleges  that 
''  although  R.  and  «7.  S.  haa  goods, 
&c.  within -his  bailiwick,  ^c.  yet 
defendant,"  &c. ;  this  alleeation  is 
sustained,  though  pluntiff  do  not 
prove  that  i2.  S.  had  any  goods ; 
for  it  is  severable  that  both  or  either 
of  them  had  goods,  &c.  Jo-^es  v.  Sir 
W.  Clayton,  M.  56  G.S.  349 

3.  A  way  of  necessity  cannot  be 
pleaded  generally,  without  shew- 
mg  the  manner  in  which  the  land, 
over  which  the  way  is  claimed,  is 
charged  with  it.  Bidlardr.  Har- 
rison, M.56.  G.S.  387 

'  POLICY, 
See  Premium,  Return  of. 

POOR, 

See  Assumpsit. 

POOR-RATE. 

1.  The  trustees  under  the  will  of  a 
person  seised  in  fee  of  two  third 
parts  of  a  manor,  subject  to  certain 
leases  to  a  company  of  adventurers 
of  the  mines  of  lead,  tin,  and  copper 
ore,  and  other  minerals,  under  the 
moors,  commons,  or  wastes  of  the 
manor,  at  a  rent  certain,  are  not 
rateable  to  the  relief  of  the  poor 
for  such  rent;  and  therefore  a  rate 
by  which  they  were  rated  in  one 
gross  sum  for  such  rent,  and  also 
in  respect  of  their  being  owners 
and  occupiers  of  the  moors,  com- 
mons, and  wastes  within  the  manor, 
was  held  ill.  The  King  v.  JVelbank 
and  Others,  T.  55  G.  3.  222 

2.  A  canteen  in  barracks  demised  to 
B.  by  the  barraek-board  for  a  year, 
at  a  rent  of  15L  for  the  canteen  and 
buildings,  and  also  the  farther  sum 

of 


006 


PRACTICE. 


ofSlOl'  for  the  privilege  ^  using  | 
the  same  as  a  canteen,  and  selling 
therein  provisions  and  liquors,  &c 
usually  sold  by  sutlenr,  with  power 
of  distress  for  the  aggregate  sum, 
was  held  to  be  one  entire  rent  for 
the  canteen;  and  therefore  B.  was 
held  rateable  to  the  relief  of  the 
poor  as  occupier  of  the  canteen, 
m  respect  of  the  5251^  aggregate 
rent,  and  not  merely  in  respect  of 
the  15/.  The  King  v.  Bradford, 
T.  55  G.  S.   -  Page  317 

POUNDAGE, 

See  Sheriff. 

POWER. 
See  Devise,  7* 

PRACTICE. 

See  Bail,  1,  2.    Certiorari.  Es- 
cape.   Jury. 

1.  In  order  to  obtain  leave  to  enter 
up  judgment  on  an  old  warrant  of 
attorney,  it  must  be  sworn,  that 

^  the  defendant  was  alive  on  a  da^ 
in  full  term;  the  essoign  day  is 
not  sufficient.  £i/les  v.  Warren, 
T.  55  G.  3.  174. 

2.  When  in  proceedings  by  original 
against  four,  the  venue  is  changed 
Into  a  county  palatine  on  the  ap- 
plication of  three  of  the  defendants, 
who  Appear  separately  by  one  at- 
torney, and  undertake  not  to  as- 
sign the  want  of  an  original  for 
error,  the  Court  will  reouire  a  si- 
milar undertaking  from  tne  fourth, 
who  has  appeared  by  a  different 
attorney.  Ecdes  and  Another  v. 
Holland  and  three  Others,  T. 
55  G.  S.  233 

3.  Affidavit  of  debt,  <^  that  defend- 
ant is  indebted  topluntiff  in  6000^. 
upon  a  bondf  bcanng  date,  &c.  and 


PREMIUM,  RETURN  OF. 

made  and  entered  into  by  defend- 
ant to  plaintiff  in  the  penal  sum  of 
25,0002."  without  shewing  the  con- 
dition of  the  bond,  is  insufficient ; 
and  the  Court  discharged  defend- 
ant on  common  bail.  Basanjuet 
and  Others,  &c.  v.  FOis,  T.  55U.3. 

Pa^eSSO 

4.  The  year  being  in  figures  m  the 
English  notice  does  not  make  the 
service  of  the  process  irregular. 
Butler  V.  Cohen,  T.  55  G.  3.    335 

5.  Defendant  discharged  on  common 
bail,  and  notice  of  declaration  set 
aside,  on  the  ground  of  a  misno- 
mer in  the  Christian  name,  upon 
application  made  before  the  tune 
for  pleading  in  abatanent  expired. 
Smttk  V.  Innes,  M.  53  6. 3.     360 

6.'  Service  of  a  latitat  directed  to  the 
sheriff  of  Surrey,  at  Batson^s  cof- 
fee-house in  the  city  of  London,  is 
irregular,  and  the  Court  will  set  it 
aside.  Secus  if  there  be  a  doubt 
as  to  the  confines.  Chase  v.  Joyce 
M.  56  G.  3.  412 

7.  The  sheriff  may  be  ruled  to  bn'ng 
in  the  body  on  the  same  day  that 
he  returns  cepi  corpus,  if  the  time 
for  putting  in  bail  has  expired. 
The  King  v.  The  Sher^  of  Mid- 
dlesex, in  a  Cause  of  Pouchee  v. 
Lieven,  M.  56  G.  8.  427 

PREAMBLE, 
See  Evidence,  5. 

PREMIUM,  RETURN  OF. 

The  assured  were  held  not  entitled 
to  a  return  of  premium  upon  a  po- 
licy at  and  from  a  place  within  the 
limits,  of  the  South- Sea  Company  s 

,  charter,  the  ship  being  without  a 
licence  from  the  S,  S.  Company  at 
the  commencement  of  the  nsk, 
and  up  to  the  time  of  her  loss,  al- 
though the  assured  procured  a  li- 
oence  as  soon  as  they  could,  and 

before 


PRIZE-MONEY. 


QUO  WARRANTO.     607 


before  they  knew  of  her  loss^  and 
the  licence  was  made  to  relate  to 
a  time  antecedent  to  the  loss. 
Cawie  and  Others  v.  Barber^  E. 
5$G.S.  Page  16 

PRIVILEGE. 

An  attorney  sued  by  biU  jointly  with 
a  person  having  privilege  of  par- 
liament does  not  lose  his  privilege. 
Ramsbattom  and  Others  v.  Har" 
court  and  BaxMienf  //.  56  G.  3. 

585 

PRIZE-MONEY. 

1.  The  King's  warrant  of  the  26th  of 
Jufte  ISOOy  for  the  distribution  of 
prize  taken  in  the  expedition  to 
the  Texel,  did  not  intend  to  autho- 
rize the  two  commanders  in  chief, 
and  the  flag  and  general  officers, 
or  such  of  them  as  could  conveni- 
ently be  assembled,  to  determine 
or  to  refer  to  the  determination  of 
others,  the  right  of  a  flag  officer 
claiming  his  share  of  the  distribu- 
tion, as  bein£  the  naval  commander 
in  chief  at  the  time  of  the  capture. 
Lord  Viscount  Duncan^  Executor 
of  Lord  Viscount  Duncan^  deceased, 
V.  Mitchell^  Administrator  of  Sir 
A.  MitcheUy  deceased,  E,  55  G.  3. 

105 

2.  Where  an  admiral,  appointed  to 
the  command  of  an  expedition  from 
this  countr/  was  instructed  to  put 
himself  and  his  fleet  under  the 
command  of  the  admiral  command- 
ing the  station,  if  his  co-operation 
should  be  necessary,  and  did  ac- 
cordingly put  himself  and  his  fleet 
under  such  command,  and  was  di- 
rected  by  the  admiral  of  the  sta- 
tion, whilst  he  remuned  with  him 
to  consider  himself  under  his  com- 
mand, and  to  attend  to  all  orders 
and  signals  whilst  the  fleets  were 
on  the  same  station,  and  the  admi- 
ral of  the  station  did  several  acts 


forwarding  the  objects  of  the  expe* 
dition,  and  issued  orders  relatmg 
thereto,  but  in  consequence  of  iU 
health  left  the  station  with  the 
ships  under  his  command,  and  sailed 
for  England,  and  at  the  time  when 
the  enemy's  fleet  agreed  to  surren«- 
der  was  out  of  ^ght,  and  not  in  a  . 
^situation  to  have  aflbrded  the  least 
assistance,  and  the  enemy's  fleet 
surrendered  the  day  after  he  sailed : 
Held  that  the  admiral  of  the  station 
was  not  entitled  to  his  share  of  dis- 
tribution of  prize  as  commander-in- 
chief  of  the  expedition  at  the  time 
of  the  capture,  but  that  the  admi- 
ral appointed  to  the  command  of  it 
was.    lb.  Page  105 

PROCLAMATION, 

See  EviDEKCE,  4. 

PROMISSORY  NOTES, 

See  Variance,  3. 

A  note  promising  to  pay  </.  P.  or 
order  a  sum  certain,  the  amount 
of  the  purchase-money  of  a  quan- 
tity of  nr  belonging  to  i/.,  with  an 
indorsement  thereon  at  the  time  of 
making  the  note,  that  it  was  given 
on  condition  that  it  should  be  void 
if  any  dispute  should  arise  between 
i/.  and  fV,  respecting  tlie  fir,  was 
held  not  to  be  a  promissory  note 
wrthin  stat.  3  &  4  Ann\  c,  9.  Hart- 
ley  V.  Wilkinson  and  Another,  E. 
55  G.  3.  25 

PROMOTIONS,  449,  450, 

QUO  WARRANTO. 

Upon  an  application  for  a  quo  war- 
ranto information,  suggesting  that 
the  defendants  were  dected  con- 
trary to  the  provisions  of  a  particular 

charter,  • 


608 


RELEASE. 


SALVAGE. 


charter,  the  affidavit  must  state  that 
the  charter  was  accepted,  or  thalt 
the  usage  has  been  in  conformity 
to  the  charter;  and  the  Court,  aflter 
determining  that  the  affidavit  was 
ill  for  omitting  so  to  state,  refused 
leave  to  amend  iU  The  King  v. 
Barzei/  and  OtherSy    T.  55  G.  3. 

Pige  253 

RELEASE. 

« 

1.  The  lessor  of  the  plaintiff  in  eject- 
ment, cannot  release  the  action. 
Doey  dem.  Byne  and  Others^  v. 
Brevoer  and  Another^  T.  55.  G.  3. 

300 

2.  A  release  contained  in  a  deed, 
which  recited  that  defendant  stood 
indebted  to  his  creditors  in  the 
several  sums  set  to  their  respective 
names,  and  that  they  had  agreed 
to  take  of  defendant  \5s.  in  the 
pound  upon  the  whole  of  their  re- 
spective debts,  whereby  the  credi- 
tors, ix^  consideration  of  the  said 
\5s,  in  the  pound  paid  to. them  be- 
fore executing  the  release,  each 
and  every  of  them  did  release  de- 
fendant from  all  manner  of  actions, 
debts,  claims,  and  demands  in  law 
and  equity,  which  they  or  any  or 
either  had  asajnst  him,  or  there' 
after  couldy  snmddf  or  might  have, 
6y  reason  of  v^y  thing  from  the 
beginning  of  the  world  to  the  date 
of  release,  was  held  to  release 
nothing  but  the  respective  debts, 
and  all  actions  and  demands  touch- 
ing them ;  for  the  general  words  of 
release  have  reference  to  the  par- 
ticular recital,  and  shall  be  go* 
verned  by  it. 

Therefore  where  to  debt  brought  by 

Slaintiffs  on  defendant's  bond,  the 
efendant  pleaded  this  release,  held 
that  plainti£&,  in  their  replication, 
might  plead  that  the  bond  was  given 
by  the  defendant  with  others  as  a 
security  for  the  repa3anent  of  bills 
drawn  upon  them  by  the  defendant, 


and  for  monies  advanced  to  himf 
and  that  the  sum  set  against  their 
names  in  the  release  was  due  to 
diem  from  the  defendant  en  the 
day  of  the  release  on  his  own  ac- 
count, and  the  monies  intended  to 
be  secured  by  the  bond,  although 
part  was  due  at  the  time  of  exe- 
cuting the  release,  were  not,  nor 
was  any  part  included  or  meant  by 
them  or  by  defendant  to  be  included 
in  the  sum  set  against  their  names 
or  in  the  release.  Payler  and 
Others  V.  Homershamf  AfT  56  G.3. 

Page42S 

RELIEF,  ORDER  FOR, 
See  Appeal. 

REMOVAL,  ORDER  OF, 

See  JusTicBS.     Settlement    bt 
Hiring  and  Service,  1. 

RENT, 
See  Poor-Rate,  1. 

REPLEVIN  BOND, 
See  Debt,  2. 

RETURN  OF  PREMIUM, 
See  Premium,  Return  op. 

REVOCATION. 
See  Devise,  1. — Will,  1. 

SALE  OF  GOODS, 
See  Frauds,  Statute  of. 

SALVAGE. 

1.  Where  a  ship  was  chartered  upoa 
a  voyage  out  and  home,  at  2/.  lOi- 
per  ton,  register  measurement,  ^rr 
month,  2500/.  to  be  paid  on  clear- 
ing outwards,  the  like  sum  at  the 
end  of  twelve  months,  and  the  re- 
mainder three  months  after  being 
reported  at  the  custom-house  on 

4t  **«' 


SCIll£  FACIAS. 

•her  return ;  and  the  ship  delivered 
her  outwaid  cargo,  and  sailed  with 
her  homeward  cargo,  and  was  cap- 
tured and  recaptured  on  the  home* 
ward  voyage,  and  the  ship  and 
cargo  were  sold  by  consent  of  all 
parties,  the  owner  and  charterers 
having  respectively  made  claim  in 
the  Admiralty  Court  to  ship  and 
goods,  where  restitution  was  de- 
creed to  them  upon  payment  of 
salvage :  Held  that  the  charterers 
(having  paid  the  two  sums  of  250^.) 
were  not  liable  to  contribute  to  the 
•lujp-owner  for  salvage  in  respect  of 

.  thevr  goods,  where  the  proceeds  of 
the  soods  fell  short  of  the  sum  due 
for  &  relidue  ^  the  freight,  but 
Aai  the  ship-owner  in  respect  of 
the  fire^ht  was  liable  to  the  whole 
aalvi^ ;  and  the  charterers  having 
paid  auch  contribution  out  of  the 
proceed  of  the  goods,  under  a 
Mtemty  given  by  them  for  pay- 
mentor  the  aalvage,  with  the  assent 
of  the  ship-owner  as  far  as  his  lia- 
Ulity  was  ooacemed;  held  that 
they  svght  set  it  off  in  an  action  of 
coveMBt  by  the  owner  for  the  re- 
sidue f^  the  freight.  Cox  find 
0ti4r$f  Assignees  ^  Swan  und 
And^non^  BankrvfUf  v.  Muy  and 
Otkers,  £.  56  G.  S.  Tap  151 
2»  Secu$  08  to  the  charges  of  esta- 

.  bhshing  the  claim  to  the  cargo, 
and  procurinff  the  decree  of  resti- 
tution, for  h&d  that  the  charterers 
alone  were  liable  to  them.         ib. 

SCIRE  FACIAS. 

In  sdune  laciaa  to  have  execution  for 
damagesandcosts  recovered  against 
J.  B.  apon  a  recognizance  of  bail, 
eondidoaed  in  ease  the  said  J.  B. 
and  G.  K.  should  be  condemned  that 
«/.  B.  and  G.  iT-ehouId  pay,  l^e.  or 
render  themselves,  the  plaintifs 
allege  Aai  J.  B.  and  G.  &•  have 
noipaidy  ifc^or  renderedthemsdfceSf 
according  to  the  ibrm  and  effect  of 
Vol.  IV. 
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the  recognizance:  Held  on  special 
demurrer  that  the  breach  was  ill 
assigned;  for  non  constat  but  that 
J.B.  who  was  coiidemned,  has  paid 
or  rendered.  Wttkinson  arid  Others 
V.  Thofiey  and  Another^  E,  65 
G.3.  P»g«33 

SENTENCE, 
See  Sbssioks^ 

SERVANT, 
See  Trover. 

SESSIONS, 

See  Costs,  2. 

An  indictment  lies  to  the  quarter 
aeasions  for  lighting  £res  on  the 
coast  contrary  to  stat.  4^7  (?.  3. 
sees.  2.  c.96m  n^  If  it  be  semoved 
and  the  defendant  be  tried  and 
convicted  bdfore  a  Judge  at  Nisi 
PriuSf  this  Court  shall  award  sen^ 
tence.  T)ie  King  v.  Cochy  £. 
55  6.8.  71 

SETTLEMENT, 
See  Justices. 

SETTLEMENT  — ^y    Apprentice- 

ship, 

See  {^vipsN^B,  L    Wirvsps,  1. 

A  parish-apprentice  was,  before  the 
passing  of  Stat.  18  G.  S.  c.  47., 
Dound  till  24fy  and  served  till  nearly 
attaining21,  when  his  master  being 
about  to  leave  the  parish,  and  no 
longer  wanting  his  service,  told  him 
that  he  mieht  leave  him  and  go 
where  he  liked,  and  shift  for  him- 
self, but  if  he  could  not  provide 
for  himself,  he  might  return  to  hi^ ; 
upon  which  he  Quitted,  and  when 
he  was  about  rour  months  past 
21  bound  himself  bv  indenture  as 
apprentice  to  another  master  for 
three  years,  and  served  wi^  him 
the  three  j^ears :  Held  that  he  did 
sot  acquve  a  settlement  by  ser- 

S  a  vice 
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vice  under  the  second  indenture* 
The  King  v.  The  Inhabitants  of 
Bono,  otherwise  Nymett  Tracey^ 
M.56G.S.  Page  383 

SETTLEMENT  —  3^  Hiring  and 
^  Service. 

1.  An  order  for  the  removal  of  a 
married  woman  (not  stating  her  to 

"  be  such)  and  her  children  to  Y. 
adjudgine  that  the  lawful  settle- 
ment of  hier  and  her  children  is  in 
Y.f  was  held  well  without  adjudg- 
ing that  y.was  her  husband's  set- 
tlement; and  proof  by  the  mother 
of  the  husband  that  he  gained  a 
settlement  in  Y.  by  hiring  and  ser- 
vicd  was  hdd  sufficient  without 
calling  the  husband,  although  ^it 
appeared  that  he  was  in  this  coun- 
try. The  King  v.  InhahiUmis  of 
Yspytt^y  E.  56  G.  3.  52 

2.  A  ^inng  at  St.  ner  week,  and  itoo 
guineas  for  the  narvest  to  do  any 
thing  tlie  gardener  should  set  him 
about,  is  not  a  yearly  hiring.  The 
King  v«  InhabUarOs  of  Lambeth^ 
T.55G.S.  315 

• 

SETTLEMENT— %  Or  Tenement  of 
Irt.  a-Year. 

1 .  Where  a  person  rented  and  resided 
on  a  tenement  of  4ft.  a-year,  and  in 
the  same  year  bought  at  a  public 
auction,  on  12th  August,  four  lots 
of  oats  growing  in  one  field,  for 
12/.  i'k*,  which  oats  were  of  differ- 
ent kinds,  that  ripened  at  different 
periods,  and  he  began  to  reap  them 
on  Hth  September,  and  continued 
reaping  them  as  they  ripened,  and 
carted  them  away  at  intervals  be- 
tween the  14th  September  and  the 
8d  November,  on  which  day  he 
carted  off  the  last  load :  Held  that 
lie  did  not  thereby  acquire  a  settle^ 
inent.  The  King  v.  The  Inhabi- 
tants of  Bowness,  T.55G.S.    210 

2.  Where  pauper's  husband,  bein^  a  I 
^oldler,  deserted  and  hh  his  family  J 


SHEftl^F. 

in  the  parish  of  S.,  and  the  wife 
during  bis  absence,  took  a  house  at 
5L  a-year  in  S.,  and  lived  in  it 
with  her  family,  and  idso  took  an- 
other house  at  five  guineas  a-year, 
and  put  some  ofher  husband's  fur- 
niture in  it,  intending  to  remove 
thither,  but  never  did  remove,  but 
underlet  it;  and  during  the  time 
she  held  both,  her  husband  came 
to  see  her,  and  remained  seven 
weeks  concealed  in  the  house  where 
she  lived,  and  was  made  acquainted 
with  her  having  taken  the  two: 
Held  that  the  husband  did  not  ac- 

3uire  a  settlement  by  this  rtti- 
ence.  The  King  v.  The  Inkabi- 
tttnts  of  Ashton-under^Dfne,  M. 
56  G.  3.  fBge  357 

3.  The  taking  a  grant  of  a  Bccnce 
from  the  lord  of  a  manor  to  erect 
a  cottage  on  a  piece  of  land,  ren- 
dering an  annual  rent  oflOs.6d. 
as  a  qu^t-rent,  and  also  a  ^ranl  of 
a  licence  to  inclose  a  piece  of 
ground  for  a  garden  to  the  said 
cottage,  both  being  parts  of  the 
waste,  and  building  a  cottage  there- 
on, and  residing  in  it  a  year  and  a 
half,  were  held  not  to  confer  a  set- 
tlement; this  being  a  licence  on)jr» 
and  not  a  grant  of  any  interest  m 
land.  The  King  v.  The  Inhabi- 
iants' of  Homdon-on^he-HiUy  H» 
56  G.S.  562 

SHERIFF, 
See  Escape. 

Wliere  the  sheriff  levied-  under  a  ^. 
fa.,  and  received  the  money,  and 
aficrwards  the  judgment  and  exe- 
cution being  set  aside  for  insu- 
larity, and  the  money  ordered  to 
be  returned,  paid  it  back  with  the 
assent  ef  the  plaintiff:  Held  that 
the  sUt.  43  G.  3.  e.  46.  does  not 
-take  away  hi^  rcmedjr  by  action  of 
debt  agamst  the  plaintiff  for  his 
poundage.    Ro^atome  v.  Wilkmr 


STATUTES. 


TITHES. 


en 


SHIP, 
;Sctf  Bankrupt,  1.   Partners,  1. 

SIMONY, 
See  Bond,  1. 

SMALL-POX, 
See  Nuisance,  1,  2. 

SOUTH  SEA  COMPANY, 

See  Licence,  1,  2. 

SPECIAL  DAMAGE, 
See  Action  on  the  Case,  2. 

STAMP, 
See  Lease,  1. 

STATUTE  OF  FRAUDS, 
Ae  Frauds,  Statute  of. 

STATUTES. 

Edw.  III. 

45.  tf.S.    Exemption  from  tithes. 

Page  IS6 
Hen.  VI. 

14.  c.l.    Justices  of  nisi  prius.  44S 

Eliz. 

18.  c.S.  «.2.    Bastards.  560 

29.  c.  4.     Sheriff's  poundage.      256 

Jac,  I. 

21.^.19.    Bankrupt*  242 

Car.  II. 

13  &  14.  c.  12.    Settlement.        212 
29.  c.  3.  «.  17.     Stat,  of  frauds*   263 

Wm.  III. 
9  A:  10.  c.  li.     Settlement,        ^12 

Anne^ 

d  &  4.  c.  9.   IVomissorj  notes.     25 

S.  C.14.     Bent.  113 

10.r.  II.    Church  rate.  250 


Geo.  IL 

12.  c.  29.    General  county  rate^ 

Page  433 

13.  c.  18.  «.  7.     County  rate.       439 
23.  C.3S.  s.  19.  Middlesex  coun- 
ty court  act..  169 

25.  c.  36.     Expcnces  of  prose- 
cutor. 522 
C.37.    Sentence.  443 

27.  c.S.  Expences  of  Witnesses.  524 

Geo.  III. 

13.  C.78.  «.64.    CosU.  208 

18.  c.  19.  Costs  on  acquittal.  524 
26*  c.  60.     Ship  registry.  454 

28.  C.52.      Controverted  elec- 
tions— Costs.  234 

33.  c.  52.  East  India  Company.  279 

34.  C.68.  Ship  registry.  454 
37.  c.78.  LivmN>a/ pilots.  77 
42.  c.  90.  Local  mihtia.             407 

c.  101.  ^Local  and  personaL) 
Commercial  Road.  27.'». 

43*  C.46.    Sheri£&' poundage.     256 
C.153.  «.  13.      Importation 
of  wool.  346 

47'  9es9. 2.  c.  06.    Lighting  fires 

on  the  coast.  71 

49.  c.  121.  ts.  8. 17.    Bankrupt 
—  Annuity.  333 

c.  124.  «.4.      Settlement — 
Examination  of  pauper.  355 

52.  C.39.  (General  pilot  act.)  82.87 
c.  155.  9. 12.    Religious  as- 
semblies —  Conviction.  509 

STAYING  EXECUTION, 
See  Execution. 

STRANDING, 
See  Insurance,  1,  2.  6. 

SURETY. 
See  Bankrupt,  2. 

SURRENDER, 
Sre  Lease,  2. 
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TITHES. 
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VARIANCE- 


VARIANCE. 


TITHES. 
Oak  wood  of  more  thiui  20  yean* 
fltaading,  not  growing  from  acorns, 
but  from  did  stools,  which  stools 
belonged  originally  to  trees  which 
had  stood  more  than  20  years,  were 
held  not  to  be  so  clearly  entitled 
by  Stat.  45  Ed.  8.  c.  3.  to  etemp* 
tion  from  ti^e,  as  to  make  a  ver- 
dict which  subjected  them  to  tithe 
a  wrong  verdict.  Fordy  JVidoxv, 
and  Another  Executors  of  H.  Ford, 
Clerk,    V.   Racster,    E.  55  G.  3. 

Page  130 

TRANSPORT, 
Sfe  Chartsrparty. 

TRIAL, 
See  Jury. 

TROVER. 

A  servant  may  be  charged  in  trover, 
although  the  act  of  conversion  be 
done,  by  him  for  the  benefit  of  his 
master.  Stephens  and  Others,  As- 
signees, y.Ekoall,  T,  55G.S.   259 

TRUSTEES, 
See  Action  ik  the  Case. 

USURY.  ^ 
Whether  a  commission  of  one-half 
per  cent,  upon  a  banking  account 
be  usurious  or  not,  is  a  question 
for  tlie  jury,  depending  upon  I 
whether  it  may  be  ascribed  to  a 
reasonable  remuneration  for  trou- 
ble and  cxpence,  or  whetlier  it  be 
a  colour  lor  the  payment  of  in- 
terest above  5L  per  cent,  upon  a 
loan  of  money,  and  if  there  be  a 
contrariety  of  evidence  upqn  that 
point,  the  Court  will  not  set  aside 
the  verdict  and  grant  a  new  trial, 
although  the  verdict  be  against 
the  opinion  and  direction  of 
the  Judge  who   tried  it;    unless 


it  appears  clearly  that  the  jury 
have  dtimt  an  enrontooa  cosdu- 
clusion.  Carstairs  and  Others, 
Assignees  qfKenHngion  and  Others, 
BaiUertipts,  v.  Stein  and  Others,  T. 
55  G.3.  Page  192 

VAftlAKCE, 
See  Bills  or  Exchange,  1.6. 

1.  Where  plaintiff  declared  in  cove- 
nant, tmt  defendant  demised  to 
him  a  wharf  and  storehouses,  &c., 
the  word  in  the  deed  being  store' 
house:  it  was  held  to  be  a  &tal 
variance,  although  no  breach  was 
assigned  upon  the  demise  of  the 
storehouse,  but  only,  upon  a  cove- 
nant by  defendant,  not  to  suiBTer  a 
wharf  to  be  erected  on  his  estate 
to  the  injury  of  the  said  wharf,  per 
quod  plaintiff  was  deprived  of  cer- 
tain gains  which  wcAild  otherwise 
have  arisen  from  wharfage  dues, 
store-room,  &c.  Hoar  v.  MiB, 
H.  56  G.S.  470 

2.  In  debt  on  a  mortgage-deed  for 
non-payment  of.  the  mortgage- 
money,  plaintiff  declared  that  de- 
fendant bound  himselir,  Am  heksy 
executors,  and  adiiiinistrators,  and 

g roved  a  deed  in  which  defendant 
ound  himselfy  his  executors  and 
administrators  only :  Held  that  this 
was  not  a  material  variance,  //am- 
horough  V.  WHkie,    H.  65  G.  S. 

471  ff. 
S.  Where  the  indorste  Aeckred 
against  the  maker  of  a  promissory 
note,  that  he  nuuk  the  same  pa^ 
able  at  the  house  ofMessrs.l^.  and 
Co,,  London,  and  upoil  production 
of  the  note  at  fht  tnal  it  appeared 
that  the  address  at  the  house  of 
Messrs.  B.  and  Co.  was  not  a  part 
of  the  note,  bitt  only  a  memoran- 
dum at  the  foot  of  the  note :  HeM 
that  this  was  a  variant.  Exan  v. 
Russdl,  H.  56/?* S.  505 

VENUE. 


WILL. 


WITNESS. 
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VENUE, 
See  Practick,  2. 

0 

VISITOR, 
See  Mahdamus,  6. 

WARRANTY. 

A.y  B.y  C.y  tefiaiits  in  common  in 
tail,  ^.rdeaaes  to  A.  and  C  and 
their  heirs  all  his  undivided  part, 
and  all  his  estate  and  interest  there- 
in, habend.  to  themy  their  heirs  and 
assignSf  as  tenants  in  common^  and 
not  as  johvt  tenants  to  the  use  of 
theniy  and  their  assigns^  andB.  cove- 
nants with  A.  and  C,  their  heirs 
and  assigns,  that  he,  his  heirs,  &c. 
would  warrant  and  for  ever  defend 
$be  premises  to  A.  and  C  (without 
the  word  heirs)  against  all  persons, 
and  that  A,  and  C,  then:  heirs 
and  assigns,  should  quietly  e^joj, 
&c. :  Held  that  the  release  passed 
the  interest  of  £.  to  A.  and  C  as 
tenants  in  common,  and  not  as 
joint-tenants,  and  that  the  warranty 
annexed  to  the  release  created  a 
discontinuance  of  B/s  estate  tail, 
and  barred  B,  and  those  claiming 
under  him,  as  against  those  claim- 
ing under  the  release,  of  a  sub- 
sequently-acquired right  in  fee. 
Doe,  dem,  Hutchinson  and  Others, 
Y.Prestmdgey  T.  55  G.  3.  Page  178 

WAY, 

S^tf  Pleading,  S. 

A  person  who  prescribes  in  a  que 
estate  for  a  private  way,  cannot 
justify  goinff  out  of  it  on  the  ad- 
joining land,  because  the  way  is 
unpassable.  BuUardv.  Hamsony 
M.  56  G.  3.  387 

WILL, 
See  Devisb. 

J,B.  married  and  afterwards  made 
his  will  and  devised  to  his  neice, 


and  afterwards  died,  leaving  hii^ 
wife  enaient  With  a  daughter,  which 
was  unknown  to  faun:  Held  that 
the  birth  of  the  dauf^ter  was  not 
a  revocation  of  the  will.  Doe, 
dem,  fVhiie  v.  Barfbrd  and  An- 
oOery  E.  65  Q.S.  Page  10 


WITNESS. 

1.  Where,  upon  appeal  against  an 
order  of  removal,  the  appellants, 
in  order  to  shew  a  settlement  in  a 
third  parish,  called  the  pauper  to 
prove  that  he  was  bound  ^pren- 
tice by  indenture  to  2>.  and  served 
in  the  third  parish,  and  then  pro** 
duced  the  mdenture,  but  failing 
to  prove  the  death  of  the  sub- 
scribing witness,  so  as  to  entitle 
them  to  prove  his  hand-writing, 
proposed  to  call  the  pauper  to 
prove  his  own  execution,  and  that 
of  the  other  parties  to  tfie  inden- 
ture, which  evidence  the  Sessions 
rejected:  Held  that  the  Sessions 
didVeU,  for  the  rule  wldch  re- 
quires the  subscribing  witness  to 
be  produced,  or  his  absence  ac- 
counted for,  applies  aa  well  to 
settlement  cases  as  Others.  The 
King  v.  The  Inhabitants  of  Har- 
ringworthy  M.  56  G.  3.  350 

2.  In  assumpsit  against  one  of  severfij 
partners  for  not  delivering  goods, 
with  a  count  for  money  nad  and 
received,  to  which  defendant  plead- 
ed that  the  promises  were  made 
jointly  with  A*  and  J3.,  it  appeared 
that  defendant  being  partner  with 
A,  and  B,  made  the  contract  indi- 
vidually, though  in  the  name  of 
the  partnership,  and  for  the  sale 
of  partnership  property,  and  that 
in  fraud  of  his  partners  he  received 
the  money  to  his  own  use,  though 
the  bill  drawn  by  him  for  ^e 
money  was  in  the  pamership  name : 
Held  the  plaintiff  might  recover 

the 


6U 


WITNESS. 


the  money  so  received  under  the 
common  count.  And  A.  was  held 
a  competent  witness  for  the  plain- 
tiff  to  prove  that  defendant  was 
never  authorised  or  employed  by 
the  partners  to  make  the  contract, 
and  that  he  received  the  money 
to  his  own  use.  Hudson  and 
Another  v.  Robinson^  H,  56  G.  3. 

Page  476  I 


WOOL. 

WOOL. 

The  statute  4S  G.S.  c.l53.  *.13. 
does  not  authorise  the  importation 
of  cotton  xoool  into  Great  Britain, 
OUversonY.Loughmany  M.56  G.3. 

Page  34^ 

YEAR. 
Sec  Practice,  #• 


END  OF  THE  FOURTH  VOLUME. 
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